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UNITED  STATES  CIRCUIT  COURT 
OF  APPEALS 

FOR  THE  NINTH  CIRCUIT 


S.  M.  COBBAN,  E.  B.  WEIRICK,  INDIVIDUALLY  AND 
ALSO  AS  TRUSTEE  AND  THE  PAYETTE  LUM- 
BER AND  MANUFACTURING  COMPANY, 
A   CORPORATION,  APPELLANTS, 

VS. 
MOLLIE   CONKLIN,  APPELLEE. 


STATEMENT  OF  THE  CASE. 

This  suit  was  brought  by  appellee  on  September  7th, 
1905,  for  the  cancellation  of  certain  deeds  and  powers  of 
attorney  alleged  to  be  fraudulent  and  forged  and  to  consti- 
tute a  cloud  upon  appellee's  title  to  approximately  three 
thousand  seven  hundred  and  twenty-three  acres  of  timber 
lands  situated  on  the  upper  Payette  River  in  Boise  County, 
Idaho.  The  appellant,  Payette  Lumber  &  Manufacturing 
Company  has  held  the  record  title  to  the  lands  referred  to 
since  May  19th,  1903,  holding  title  under  a  warranty  deed 
from  appellant  E.  B,  Weirick,  Trustee,  who  in  turn  de- 
raigned  title  through  deeds  of  warranty  dated  and  recorded 
in  the  month  of  September,  1901,  from  appellee,  executed 
by  the  appellant  R.  M.  Cobban  as  her  attorney  in  fact. 

An  amended  bill  w^as  filed  April  15th,  1908.  The  evidence 
was  taken  in  1910  and  the  cause  submitted  to  the  Court  in 


1912.  About  the  time  appellee  filed  her  bill  the  United 
States  also  filed  a  bill  claiming  title  to  the  lands  described 
in  appellee's  bill.  The  bill  of  the  Government  being  direct- 
ed against  appellants  and  John  A.  Benson  and  Joseph  C. 
Campbell.  The  two  cases  were  consolidated  and  tried  to- 
gether, and  this  accounts  for  the  reference  to  Campbell  and 
Benson  in  several  places  in  the  record  as  defendants.  It  is 
important  to  note,  however,  that  Campbell  and  Benson  were 
not  parties  to  the  suit  brought  by  appellee.  The  bill  of  the 
GoveiTiment  was  dismissed  on  the  authority  of  the  decision 
of  this  Court  in  United  States  vs.  Conklin,  177  Fed.  155. 

The  District  Court  held  that  the  allegations  of  fraud  and 
conspiracy  charged  in  appellee's  bill  were  wholly  unwar- 
ranted and  that  "there  is  no  basis  for  a  suspicion  even"  of 
any  fraud,  but  the  Court  held  that  the  conveyances  by  ap- 
pellant Cobban  as  attorney  in  fact  of  appellee,  to  Weirick, 
were  unauthorized  and  void  and  it  entered  a  decree  can- 
celling the  powers  of  attorney  under  which  Cobban  made 
the  conveyances  and  cancelled  the  deeds  from  appellee  to 
Weirick  and  from  Weirick  to  the  Payette  Lumber  &  Manu- 
facturing Company. 

The  Court  also  held  that  it  would  be  inequitable  to  allow 
appellee  to  recover  property  worth,  through  the  efforts 
of  appellants,  a  great  deal  more  than  appellee  claimed  was 
due  her  under  her  contract  with  Benson  through  whom  the 
sales  were  made  to  appellants,  and  the  Court  further  held 
that  appellants,  who  were  at  least  innocent  in  fact,  should 
be  entitled  to  a  conveyance  from  appellee  upon  paying  to 
her  the  amount  due  her  from  Benson,  to-wit:  $10,130.38, 
with  interest,  and  that  upon  the  failure  of  appellants  to  pay 
such  sum  within  the  time  fixed  the  title  would  be  quieted  in 
appellee. 

The  facts  stated  more  in  detail  are  substantially  as  fol- 
lows: 


Some  time  prior  to  the  year  1900  appellee's  husband, 
now  deceased,  had  acquired  title  to  approximately  nine 
thousand  six  hundred  acres  of  land  in  Inyo  and  Tulare 
counties,  California.  These  lands  are  generally  referred  to 
in  the  record  as  the  "Monache  lands."  For  legal  services 
in  connection  with  the  title  to  these  lands  Mr.  Conklin  con- 
veyed an  undivided  one-half  interest  to  Patrick  Reddy,  his 
brother-in-law,  who  was  a  member  of  the  firm  of  Reddy, 
Campbell  &  Metson  of  San  Francisco.  The  lands  were  in- 
cluded in  the  Sierra  Forest  Reserve  and  under  the  act  of 
Congress  of  June  4,  1897,  (30  Stats.  36)  could  by  the  own- 
ers be  conveyed  to  the  government  and  an  equal  area  of 
public  lands  outside  the  forest  reserve  selected  in  lieu  there- 
of, the  lands  selected  being  generally  known  as  "lieu  lands," 
and  the  lands  in  the  forest  reserve  conveyed  to  the  govern- 
ment being  generally  knov/n  as  the  "base  lands"  or  the 
"base." 

Under  the  regulations  of  the  Land  Department  the  pat- 
ents to  the  lieu  lands  were  issued  to  the  grantor  of  the  base 
lands  (Trans.  495)  and  the  selection  of  lieu  lands  had  to  be 
made  in  the  name  of  the  grantor,  either  by  himself  person- 
ally or  by  his  attorney  in  fact. 

The  right  to  select  lands  in  lieu  of  lands  situated  in  for- 
est reserves  and  conveyed  to  the  government  under  the  said 
act  of  Congress  constituted  v/hat  is  commonly  known  as 
"Forest  Reserve  Lieu  Land  Scrip"  and  In  the  record  here 
frequently  referred  to  as  simply  scrip.  The  record  shows 
that  the  general  custom  (Trans.  262)  was  for  the  owner  of 
land  in  forest  reserve  to  convey  the  same  to  the  government 
and  to  sell  the  right  to  select  lieu  lands  instead  of  making 
such  selections  himself.  In  selling  such  selection  right  or 
scrip  the  purchaser  was  furnished  an  abstract  of  title  to 
the  "base  lands"  showing  that  the  title  thereto  had  been 
conveyed  to  the  government  free  and  clear  of  encumbrances. 


He  was  also  furnished  a  power  of  attorney  to  select  lands  in 
lieu  of  the  base  lands,  and  a  power  of  attorney  to  con- 
vey the  lands  selected.  In  such  cases  the  seller  of  the  scrip 
— the  former  owner  of  the  base  land — had  no  in- 
terest in  the  kind  or  character  of  land  that  the  purchaser 
would  select,  and  the  custom  developed  of  issuing  the  power 
of  attorney  to  select  and  the  power  of  attorney  to  convey 
the  lands  selected,  in  blank.  That  is  to  say,  the  name  of  the 
attorney  in  fact  was  not  inserted  by  the  seller,  neither  did 
the  seller  insert  the  description  of  the  lands  to  be  selected 
or  conveyed  under  such  powers  of  attorney,  but  such  mat- 
ters were  left  wholly  to  the  discretion  of  the  purchaser  of 
the  scrip,  who  was  in  fact  the  only  person  interested  in  the 
selection. 

Mr.  R.  M.  Cobban,  one  of  the  appellants,  who  was  him- 
self an  extensive  purchaser  of  scrip,  testifies,  and  his  evi- 
dence is  uncontradicted,  that  it  was  the  universal  custom  so 
far  as  he  knew,  to  purchase  such  scrip  in  blank  and  that 
it  was  not  practicable  to  handle  the  matter  in  any  other  way, 
and  he  had  personally  purchased  and  handled  some  two  hun- 
dred selections  in  that  manner,  and  he  knew  that  the  same 
method  was  being  pursued  by  many  other  large  investors  in 
such  scrip  (Trans.  262). 

Mr.  Conklin  died  some  time  prior  to  1900  and  his  estate 
had  been  distributed  to  appellee  prior  to  the  negotiations 
hereinafter  mentioned.  Patrick  Reddy  died  in  the  spring 
of  1900  and  his  estate  was  in  process  of  administration  at 
the  time  the  scrip  which  was  laid  on  the  land  in  question, 
was  purchased. 

John  A.  Benson,  a  scrip  dealer  and  land  attorney  of  San 
Francisco  and  a  friend  and  client  of  Patrick  Reddy,  had 
discussed  with  the  latter  the  sale  of  the  Monache  lands  and 
the  conveyance  thereof  to  the  government  for  lieu  land 


scrip,  but  the  negotiations  were  cut  off  by  the  sudden  death 
of  Mr.  Reddy  (Trans.  379,  380). 

Joseph  C.  Campbell  of  Campbell,  Metson  &  Campbell,  was 
attorney  for  the  Reddy  estate  and  his  firm  had  previously 
been  attorneys  for  the  Conklin  estate.  Through  Campbell's 
instrumentality  meetings  were  held  in  his  office  between 
Mr.  Benson  and  representatives  of  the  Reddy  estate  and  ap- 
pellee and  her  son,  N.  E.  Conklin.  The  conflict  in  the  evi- 
dence as  to  the  terms  of  the  agreement  reached  as  to  the 
sale  of  the  Monache  lands  and  numerous  details  connected 
with  carrying  it  out,  is  easily  understandable  when  it  is 
considered  that  ten  years  had  elapsed  between  the  making 
of  the  agreement  and  the  time  this  evidence  was  taken.  The 
essential  points,  however,  are  reasonably  clear. 

Lieu  land  scrip  at  that  time  had  a  market  value  of  about 
$4.00  per  acre  and  Benson  w^as  to  receive  20c  an  acre  for 
selling  the  land  or  the  scrip  and  for  preparing  the  necessary 
papers  and  looking  after  all  details  connected  with  the  con- 
version of  the  base  lands  into  scrip  and  the  sale  of  the  scrip, 
giving  appellee  and  her  co-owner  $3.80  per  acre  net  over 
and  above  all  expenses.  Several  meetings  seem  to  have  been 
held  in  the  summer  of  1900  in  Mr.  Campbell's  office  between 
Benson,  Campbell,  the  representatives  of  the  Reddy  estate 
and  appellee  and  her  son,  N.  E.  Conklin,  who  is  an  attorney 
at  law  and  assisted  his  mother  in  the  negotiations. 

It  is  clear  from  the  evidence  that  appellee  and  her  son 
were  present  at  the  last  meeting  held  in  the  month  of  Aug- 
ust, 1900.  It  is  clear  also  that  the  negotiations  with  Ben- 
son had  been  carried  on  by  appellee  and  her  son  before  that 
meeting,  for  on  July  11,  1900,  N.  E.  Conklin  turned  over  to 
Benson  the  map  and  patents  covering  the  Monache  lands 
for  the  purpose  of  enabling  Benson  to  check  up  the  descrip- 
tion and  examine  the  title  and  prepare  the  necessary  deeds 
conveying  the  lands  to  the  government  (Complainant's  Ex- 
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hibit  "W,"  Trans.  467),  thus  clearly  proving  that  appellee 
and  her  son  were  fully  aware  of  the  proposed  exchange  of 
the  base  lands. 

Benson  testifies  positively  that  he  and  Mr.  Conklin  dis- 
cussed fully  the  form  of  deed  to  the  United  States  and  the 
other  papers  that  would  be  required  to  clear  the  title  to  the 
land,  and  that  while  the  descriptions  were  being  checked 
over  and  the  deeds  prepared,  a  period  of  several  days  or 
weeks,  Mr.  Conklin  was  a  frequent  visitor  at  Mr.  Benson's 
office  (Trans.  387,  389,  390,  419,  440).  Mr.  Benson  first 
thought  these  meetings  were  after  the  meeting  in  August 
held  in  Mr.  Campbell's  office  at  which  all  parties  were  pres- 
ent and  the  final  agreement  arrived  at,  but  he  later  correct- 
ed his  testimony  on  this  point  and  stated  that  the  confer- 
ences in  his  office  with  Mr.  Conklin  over  the  form  of 
the  papers  and  the  matters  required  to  clear  the  title  were 
before  the  final  meeting  in  Mr.  Campbell's  office  (Trans. 
420,  436,  440,  442,  452  and  453) .  In  this  he  is  strongly  cor- 
roborated by  J.  H.  Laveson  (Trans.  365,  366)  and  Miss 
Glover,  the  clerks  who  assisted  Mr.  Conklin  in  checking  over 
the  description  and  preparing  the  deeds  (Trans.  370,  372, 
374),  and  by  the  fact  that  the  papers  were  explained  to  the 
notary,  Holland  Smith,  at  the  interview  in  August  when 
all  parties  were  present  (Trans.  440). 

Appellee  testified  that  she  thought  that  the  lands  were 
to  be  deeded  directly  to  Benson  and  that  she  did  not  knov/ 
when  she  signed  the  deeds  that  she  was  conveying  the  lands 
to  the  government,  but  the  evidence  shows  clearly  and  the 
trial  court  so  held,  that  the  agreem.ent  between  the  parties 
was  that  the  owners  of  the  Monache  lands  should  deed  them 
to  the  government  and  that  Benson  would  sell  the  right  to 
select  lieu  lands  in  accordance  with  the  usual  practice  of 
selling  forest  reserve  lieu  land  scrip. 


The  trial  court  found  that  this  agreement  contemplated 
that  the  title  papers,  when  executed,  should  be  deposited  in 
the  Anglo  Californian  Bank  in  escrow,  and  withdrawn  as 
Benson  paid  the  agreed  price  (Trans,  512,  513),  but  no  such 
deposit  was  m.ade  (Complainant's  Exhibit  "S"). 

The  trial  court  in  this  matter,  however,  entirely  over- 
looked the  importance  of  the  evidence  as  to  the  act  of  June 
6th,  1900,  which  became  effective  October  1st,  1900,  limiting 
the  right  of  lieu  land  selections  to  surveyed  land  (Trans, 
391,  392).  Under  this  act  the  scrip  could  only  be  used  on 
surveyed  land  unless  the  base  lands  were  conveyed  to  the 
government  before  October  1st,  1900,  and  this  could  not  be 
done  if  the  papers  were  simply  placed  in  escrow.  Benson's 
testimony  that  the  papers  were  not  to  be  placed  in  escrow  is 
strongly  corroborated  by  the  surrounding  circumstances  and 
we  think  it  is  clear  from  the  evidence  that  it  was  the  pur- 
pose of  all  parties  to  expedite  the  matter  of  executing  the 
deeds  to  the  government  so  that  they  could  be  recorded  prior 
to  October  1st,  1900,  thereby  saving  a  valuable  right  to  the 
owners  and  adding  to  the  value  or  salableness  of  the  scrip. 

There  is  some  dispute  as  to  the  precise  relation  in  which 
Campbell  stood  to  appellee.  She  claims  that  he  was  her  at- 
torney, but  the  court  held  that  while  he  was  not  strictly  her 
attorney  he  nevertheless  stood  in  some  sort  of  fiduciary  re- 
lation to  her  (Trans.  500).  Campbell,  on  the  other  hand, 
denies  that  he  acted  in  these  transactions  in  any  capacity 
other  than  as  attorney  for  the  Reddy  estate. 

Benson,  with  the  assistance  of  N.  E.  Conklin,  pre- 
pared the  deeds  conveying  the  Monache  lands  to 
the  United  States,  also  the  applications  to  select 
with  the  descriptions  in  blank,  and  the  powers  of 
attorney  to  select  in  case  the  original  selections 
failed,  also  the  powers  of  attorney  to  convey  the  selected 
lands,  with  the  name  and  address  of  the  attorney-in-fact 


in  blank.  These  powers  of  attorney  were  of  a  printed  form 
apparently  especially  prepared  by  Mr.  Benson  for  use  in  his 
scrip  business.  Many  of  the  originals  were  introduced  in 
evidence  and  have  by  the  court  been  certified  to  this  court 
for  use  upon  the  appeal. 

These  papers  when  ready  for  execution,  were  sent  by  Mr. 
Benson's  office  to  Mr.  Campbell's  office  for  execution  by  the 
representatives  of  the  Reddy  estate  and  by  appellee.  A 
messenger  from  Mr.  Campbell's  office  took  the  papers  to  the 
residence  of  the  parties  who  were  to  execute  them.  Appellee 
claims  that  she  signed  the  papers  without  examining  more 
than  a  few  of  them  and  those  that  she  examined  were  deeds, 
and  she  thereupon  assumed  that  all  the  papers  were  deeds 
and  that  they  were  proper  for  her  to  execute,  because  she 
understood  they  had  been  sent  to  her  from  Mr.  Campbell's 
office.  She  claims  the  acknowledgments  were  false  and  that 
she  did  not  acknowledge  any  of  them  before  a  notary  pub- 
lic or  other  officer.  The  court  held  that  the  truth  or  falsity 
of  the  acknowledgment  was  immaterial  in  this  suit,  as  ap- 
pellee had  ratified  the  deeds  to  the  government  by  bring- 
ing this  suit  to  recover  the  lieu  lands  patented  to  her  in 
lieu  of  the  base  lands,  and  that  the  only  question  in  this  case 
was  as  to  the  validity  of  the  powers  of  attorney  to  convey 
the  selected  lands  and  the  validity  of  the  conveyances  made 
under  such  powers  of  attorney.  Appellee  testified  that  the 
papers,  after  being  signed  by  her,  were  delivered  to  a  mes- 
senger, presumably  from  Campbell's  office,  but  the  papers 
eventually  came  into  the  possession  of  Benson,  who  it  is  con- 
ceded had  full  control  over  them  at  all  times.  There  was 
no  written  agreement  between  the  parties. 

Appellant  Cobban,  a  resident  of  Missoula,  Montana,  and 
appellant  Weirick  of  Butte,  and  certain  associates  not  par- 
ties to  this  suit  residing  in  that  vicinity,  formed  a  syndicate 
about  1900  or  1901  for  the  purpose  of  acquiring  timber 


lands  through  the  purchase  of  scrip.  Neither  Cobban  nor 
any  of  his  associates  personally  knew  Benson,  Campbell, 
the  Conklins,  or  the  Reddys  (Trans.  496),  but  Mr.  Cobban 
learned  in  some  way  that  Mr.  Benson  had  scrip  for  sale  and 
he  communicated  with  him  by  mail  and  wire  for  the  pur- 
chase of  several  lots  of  scrip.  The  scrip  so  purchased  from 
Benson  included  3,729.52  acres  of  the  Monache  base  lands 
which  had  been  conveyed  to  the  government  by  appellee. 
This  scrip  was  purchased  by  Cobban  at  the  market  price 
of  $4.00  per  acre. 

The  procedure  was  as  follows :  Cobban  would  wire  or 
write  for  the  amount  of  scrip  required,  then  Benson  would 
forward  to  some  bank  in  Boise  or  Butte  the  papers  required, 
consisting  of  a  deed,  which  had  been  duly  recorded,  con- 
veying the  base  land  to  the  United  States,  an  abstract  show- 
ing clear  title  to  the  base  land  in  the  United  States,  an  appli- 
cation to  select  undescribed  lands,  an  irrevocable  power  of 
attorney  to  convey  such  lands  and  supplemental  powers 
of  attorney  to  select  if  the  first  selection  failed.  After  an 
examination  of  the  abstract  by  Cobban,  or  his  representa- 
tive, he  would  pay  the  money  to  the  bank,  take  all  the 
papers,  fill  in  the  application  to  select  with  a  description  of 
the  desired  lieu  lands  and  file  it  with  the  deed  and  abstract 
in  the  Boise  Land  Office;  and  at  the  same  time,  or  subse- 
quently, he  would  insert  or  cause  to  be  inserted  his  own 
name  as  attorney  in  fact  in  the  power  of  attorney  to  con- 
vey the  selected  land  (Trans.  259-261-270). 

At  this  point  it  is  important  to  note  that  Cobban  testified 
squarely  that  he  had  received  a  large  number  of  powers  of 
attorney  with  his  name  and  address  printed  therein,  author- 
izing him  to  post  notice,  etc.,  which  were  signed  by  Mollie 
Conklin  and  the  Reddys,  and  sent  him  by  Benson  subse- 
quently to  his  original  purchase  of  the  scrip  (Trans.  278, 
279). 
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These  selections  were  made  in  the  spring  of  1901  (Trans. 
252),  and  patents  were  issued  in  August  or  September, 
1902  (Trans.  158),  and  about  the  time  that  patents  issued 
Ck)bban  conveyed  by  warranty  deed  the  parcels  so  patented 
to  E.  B.  Weirick,  Trustee  (Trans.  253,  498). 

The  members  of  the  syndicate  for  whom  Weirick  acted  as 
trustee  are  enumerated  at  page  244. 

Later,  appellants,  Weirick  and  Cobban,  acting  for  the  syn- 
dicate, gave  an  option  to  Mr.  Musser  or  Mr.  Deary,  which 
was  later  assigned  to  the  Payette  Lumber  &  Manufacturing 
Company  (Trans.  254).  On  the  19th  of  May,  1903,  the 
lands  involved  in  the  suit  were  conveyed  by  warranty  deed 
from  Weirick  to  the  Payette  Lumber  &  Manufacturing 
Company  (Defendants'  Exhibit  "A").  On  January  3rd, 
1903,  some  five  months  before  the  deed  to  appellant  Payette 
Lumber  &  Manufacturing  Company,  was  made,  but  about  a 
year  and  a  half  after  the  lands  had  been  deeded  to  Weirick, 
appellee  executed  what  purported  to  be  a  general  revocation 
of  all  powers  of  attorney  previously  executed  by  her  and 
this  was  recorded  in  Boise  County,  Idaho,  where  the  lands 
in  question  are  situated,  on  January  16th,  1903  (Complain- 
ant's Exhibit  "T").  This  revocation  is  general  in  form 
and  specifies  in  particular  only  a  power  of  attorney  given  to 
one  C.  L.  Hovey,  and  makes  no  reference  to  Cobban  or  pow- 
ers of  attorney  standing  in  his  name. 

The  evidence  is  perfectly  clear  that  for  some  time  prior 
to  the  execution  and  recording  of  this  revocation  appellee 
and  her  general  agent  and  attorney,  Mr.  N,  E.  Conklin, 
knew  that  Cobban  had  selected  lands  in  Boise  County  in  lieu 
of  the  Monache  lands,  and  held  powers  of  attorney  to  con- 
vey these  lands. 

Mr.  Conldin  began  investigating  the  Monache  transac- 
tions in  December,  1901,  and  in  July,  1902,  he  was  sent  a 
list  by  an  attorney  in  Washington  of  the  lieu  lands  selected 
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in  his  mother's  name  and  the  names  of  the  persons  who  held 
powers  of  attorney  for  her  (Trans.  214,  215,  238).  His  tes- 
timony is  somewhat  confused  as  to  whether  he  actually 
knew  that  Cobban  had  powers  of  attorney  to  convey  lands  in 
Idaho  before  October,  1903,  but  on  the  whole  the  evidence 
shows  such  knowledge  (Trans.  225,  226).  Furthermore 
these  powers  of  attorney  were  recorded  in  Boise  County, 
Idaho,  in  the  year  1901  and  he  knew  that  large  tracts  of 
lieu  lands  had  been  selected  in  that  county.  He  made  no 
attempt  to  find  out  anything  about  these  povv'ers  until  late 
in  1903  when  he  secured  certified  copies  of  the  Cobban 
powers  of  attorney  (Trans.  226).  The  evidence  clearly 
shows  both  actual  and  constructive  notice  by  appellee  that 
Cobban  held  powers  of  attorney  to  convey  the  Idaho  lands  at 
the  time  this  purported  revocation  was  recorded. 

It  is  conceded  that  Cobban  and  his  associates  paid  in 
cash  at  the  time  of  the  delivery  to  Cobban  of  the  Monache 
scrip  the  full  purchase  price  of  $4.00  per  acre,  and  that 
Benson  paid  appellee  only  $2,750.00  as  her  share,  while  he 
paid  the  Reddy  estate  over  $13,000.00,  making  an  aggregate 
payment  by  Benson  to  the  Reddy  estate  and  appellee  of 
about  $15,900.00  (Trans.  392,  395,  423). 

Some  of  these  payments  were  made  by  Benson  before 
and  som.e  after  Cobban  purchased.  The  reason  why  more 
was  paid  to  the  Reddy  estate  than  to  appellee  appears  to  be 
due  to  the  fact  that  the  representatives  of  the  Reddy  estate 
were  endeavoring  to  carry  out  their  part  of  the  transactions 
with  Benson  v/hile  appellee  and  her  son  were  placing  nu- 
merous obstacles  in  the  way  of  approving  the  title  to  the 
base  lands  by  the  Land  Department,  thereby  delaying  the 
issuance  of  patent  on  the  new  scrip  selections,  all  of  which 
caused  expense  and  embarrassment  to  Benson,  and  appel- 
lee also  notified  Benson  in  April,  1903,  (Trans.  484,  Exhibit 
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"U-I")  that  she  would  accept  no  more  money  on  the  trans- 
action. 

The  District  Court  found  that  the  charges  of  fraud  and 
conspiracy  against  appellants  were  absolutely  groundless 
and  that  they  were  innocent  in  fact,  but  it  held  that  the 
powers  of  attorney  and  deeds  should  be  cancelled  because 
Cobban  had  no  authority  to  insert  his  own  name  in  the 
powers  of  attorney  and  then  convey  as  the  attorney  in 
fact  of  appellee,  and  that  Campbell  was  in  a  position  an- 
alogous to  that  of  an  escrow  holder  and  that  the  delivery 
oy  him  of  the  deeds  and  papers  to  Benson,  except  through 
the  Anglo  California  Bank,  was  in  violation  of  appellee's 
instructions  and  rendered  the  instruments  void  or  ineffect- 
ual for  transferring  title  from  appellee  to  appellants,  even 
though  appellants  Weirick  and  the  Payette  Lumber  & 
Manufacturing  Company  are  in  fact  innocent  purchasers 
for  value,  purchasing  without  knowledge  of  the  assumed 
secret  limitations  on  Campbell's  and  Benson's  authority  in 
the  premises. 

Appellee  urged  the  same  questions  in  this  Court  in  United 
States  V.  Conklin,  177  Fed.  55,  and  before  the  Supreme 
Court  of  California  in  Conklin  v.  Benson,  159  Cal.  789,  116 
Pac.  34,  and  both  courts  on  substantially  the  same  record 
and  the  same  evidence  now  before  the  Court,  held  adversely 
to  appellee's  contentions. 

SPECIFICATION  OF  ERRORS. 

Appellants  assign  the  following  errors  on  this  appeal : 
That  appellee  did  not  show  that  appellants,  or 
any  or  either  of  them,  were  guilty  of  any  fraud  or  wrong- 
doing in  purchasing  or  acquiring  the  land  in  the  State  of 
Idaho,  which  appellee  sought  to  recover  in  her  bill  of  com- 
plaint, or  in  purchasing  or  acquiring  the  scrip,  deeds  or 
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powers  of  attorney  under  which  or  through  which  appel- 
lants, or  either  of  them,  claim  title  to  said  land.  And  ap- 
pellee failed  to  show  any  collusion,  confederation  or  conspi- 
racy between  these  appellants,  or  either  of  them,  and  any 
other  person  or  persons  whomsoever  for  the  purpose  of  ac- 
quiring title  to  said  lands  or  defrauding  appellee  thereof. 

2.  That  appellee  had  been  guilty  of  laches  and  was  not 
entitled  to  equitable  relief,  or  any  relief,  in  said  suit. 

3.  That  the  appellant,  Payette  Lumber  &  Manufacturing 
Company,  was  a  bona  fide  purchaser  for  a  valuable  consid- 
eration, without  notice  of  any  claim  of  appellee. 

4.  That  the  appellants,  R.  M.  Cobban  and  E.  B.  Weirick, 
individually  and  as  Trustee,  were  the  bona  fide  purchasers, 
in  good  faith,  for  a  valuable  consideration  of  all  the  right, 
title  and  interest  of  appellee  in  the  California  lands,  loiown 
as  the  "Monache"  lands,  and  of  the  lands  in  the  State  of 
Idaho  which  appellee  in  her  bill  of  complaint  seeks  to  re- 
cover in  this  suit. 

5.  That  if  any  wrong,  injury  or  damage  has  been  sus- 
tained by  appellee  under  the  record  in  this  cause,  it  v/as  due 
to  her  own  laches,  carelessness  and  negligence,  and  not 
through  any  fault  or  wrongful  act  of  these  appellants,  or 
any  or  either  of  them. 

6.  That  the  decree  and  the  relief  granted  appellee  is  not 
within  the  issues  framed  by  the  pleadings,  and  is  not  sus- 
tained by  the  record,  and  is  inequitable  and  unjust  to  these 
appellants. 

7.  That  the  District  Court  erred  in  ordering,  adjudging 
and  decreeing  that  the  powers  of  attorney  from  appellee, 
Mollie  Conklin,  and  described  in  her  amended  bill  of  com- 
plaint and  in  said  decree,  appointing  the  appellant 
R.  M.  Cobban  as  attorney  in  fact  for  said  appellee  be  annul- 
led, cancelled  and  declared  utterly  void  and  of  no  effect. 
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8.  That  the  District  Court  erred  in  ordering,  adjudging 
and  decreeing  that  all  warranty  deeds  purporting  to  have 
been  executed  for  and  on  behalf  of  appellee  by  the  appel- 
lant R.  M.  Cobban,  as  her  attorney  in  fact,  be  annulled,  can- 
celled and  declared  to  be  utterly  void  and  of  no  effect. 

9.  Because  the  District  Court  erred  in  ordering,  adjudg- 
ing and  decreeing  that  the  warranty  deed  dated  May  19, 
1903,  from  appellant  Weirick,  as  Trustee,  to  the  appellant 
Payette  Lumber  &  Manufacturing  Company  be  cancelled, 
annulled  and  declared  void  and  of  no  effect, 

10.  That  the  District  Court  erred  in  decreeing  that  these 
appellants,  or  either  of  them,  had  no  right,  title  or  interest 
in  the  lands  described  in  the  decree  and  situated  in  the  State 
of  Idaho. 

11.  That  the  District  Court  erred  in  adjudging  and  de- 
creeing that  these  appellants  should  pay  to  appellee  the 
sum  of  Ten  Thousand  One  Hundred  Thirty  and  38-100  Dol- 
lars ($10,130.38),  with  interest  at  seven  per  cent  (7%)  per 
annum,  and  costs  of  suit  before  they  would  be  entitled  to 
hold  or  enjoy  the  lands  described  in  the  decree. 

12.  That  the  District  Court  erred  in  its  decision  in  hold- 
ing and  concluding  that  appellee  did  not  acknowledge  be- 
fore a  notary  public  the  instruments  through  which  appel- 
lants deraign  title  to  the  land  in  question. 

13.  That  the  District  Court  erred  in  its  decision  in  hold- 
ing and  concluding  that  there  was  no  evidence  in  the 
record  to  support  the  theory  that  appellee  ever  authorized 
or  ratified  the  delivery  of  any  power  of  attorney  to  "con- 
vey," without  the  prior  payment  to  her  of  the  full  purchase 
price  agreed  upon. 

14.  That  the  District  Court  erred  in  its  decision  in  hold- 
ing and  concluding  that  appellee  neither  expressly  nor  im- 
pliedly authorized  the  delivery  to  Benson  of  the  instruments 
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executed  by  her  for  the  purpose  of  conveying  the  said  Mon- 
ache  Lands,  or  lands  selected  in  lieu  thereof. 

15.  That  the  District  Court  erred  in  its  decision  in  hold- 
ing and  concluding  that  the  delivery  of  the  instruments  exe- 
cuted by  appellee  was  not  in  accordance  with  the  authoriza- 
tion or  consent  of  appellee  or  anyone  authorized  to  act  for 
her. 

16.  That  the  District  Court  erred  in  its  decision  in  hold- 
ing and  concluding  that  appellee  did  not  know  and  had  no 
reason  to  suspect  that  the  powers  of  attorney  in  question 
had  been  delivered  to  Benson  until  after  the  sale  to  these 
appellants  had  been  consummated,  and  that  she  acted  with 
reasonable  diligence  in  apprising  appellants  of  her  repudia- 
tion of  the  acts  of  Benson  and  others  acting  for  her  in  deliv- 
ering said  instruments, 

17.  That  the  District  Court  erred  in  its  decision  in  hold- 
ing and  concluding  that  the  revocation  of  the  powers  of  at- 
torney, filed  January  16,  1903,  in  any  way  affected  the  rights 
of  these  appellants. 

18.  That  the  District  Court  erred  in  its  decision  in  hold- 
ing and  concluding  that  appellee  had  neither  expressly  nor 
impliedly  ratified  the  delivery  of  the  instruments,  through 
which  appellants  deraign  title,  or  proclaimed  in  a  proper 
m^anner  with  reasonable  diligence  her  unwillingness  to  be 
bound  thereby. 

19.  That  the  District  Court  erred  in  its  decision  in  hold- 
ing and  concluding  that  appellee  would  have  accepted  pay- 
ment for  the  lands  in  question,  or  the  so-called  Monache 
lands,  at  $1.90  per  acre  for  her  undivided  one-half  interest 
from  the  said  Benson  during  the  years  1901  and  1902. 

20.  That  the  District  Court  erred  in  its  decision  in  hold- 
ing and  concluding  that  the  course  pursued  by  appellee  in 
her  dealings  with  Benson  and  Campbell,  and  in  other  mat- 
ters leading  up  to  the  commencem.ent  of  this  suit,  was  not 
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such  as  to  debar  appellee  from  seeking  relief  in  a  court  of 
equity. 

21.  That  the  District  Court  erred  in  its  decision  in  hold- 
ing and  concluding  that  neither  of  these  appellants  are  pro- 
tected under  the  rule,  that  where  one  of  two  innocent  per- 
sons must  bear  the  loss  due  to  the  injurious  act  of  another, 
he  must  sustain  the  loss  who  has  put  it  within  the  power  of 
such  other  person  to  do  the  wrong. 

22.  That  the  District  Court  erred  in  its  decision  in  hold- 
ing and  concluding  that  the  power  of  attorney  delivered  to 
appellant  Cobban,  and  executed  by  appellee,  did  not  oper- 
ate to  confer  upon  said  appellant  the  power  to  convey  the 
land  in  question. 

23.  That  the  District  Court  erred  in  its  decision  in  hold- 
ing and  concluding  that  the  appellant  Cobban  did  not,  un- 
der the  facts  and  circumstances  disclosed  by  the  record  in 
this  case,  have  authority  to  insert  his  name  in  the  powers 
of  attorney  executed  by  appellee. 

24.  That  the  District  Court  erred  in  its  decision  in  hold- 
ing and  concluding  that  the  payments  by  appellant  Cobban 
and  his  associates  to  Benson  are  in  no  way  binding  upon 
appellee,  and  that  said  Benson  was  not  the  agent  of  appellee. 

25.  That  the  District  Court  erred  in  its  decision  in  hold- 
ing and  concluding  that  the  said  Benson  was  as  much  the 
agent  of  the  appellant  Cobban  as  of  the  appellee. 

26.  That  the  District  Court  erred  in  its  decision  in  hold- 
ing and  concluding  that  the  instruments  executed  by  appel- 
lee and  delivered  to  the  appellant  Cobban  and  his  associ- 
ates by  Benson  upon  payment  of  the  stipulated  purchase 
price,  and  through  v/hich  title  is  deraigned  by  these  appel- 
lants to  the  lands  in  question,  were  inoperative  for  any  rea- 
son. 

27.  That  the  District  Court  erred  in  its  decision  in  hold- 
ing and  concluding  that  Benson  was  to  receive  possession 
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of  the  deeds  and  instruments  in  question  only  after  he  had 
paid  in  full  the  purchase  price,  and  that  these  appellants 
were  bound  to  know  such  fact  and  to  know  that  said  instru- 
ments had  not  been  delivered  by  appellee,  either  in  accord- 
ance with  her  agreement  with  Benson  and  Campbell,  or 
otherwise. 

28.  That  the  District  Court  erred  in  its  decision  in  hold- 
ing and  concluding  that  Campbell  v/as  the  attorney  or  agent 
of  appellee  for  any  purpose. 

29.  That  the  District  Court  erred  in  its  decision  in  hold- 
ing and  concluding  that  in  purchasing  the  scrip  in  question 
appellants  did  not  exercise  due  or  proper  care  and  caution. 

30.  That  the  District  Court  erred  in  its  decision  in  hold- 
ing and  concluding  that  the  universal  custom,  in  handling 
scrip  of  the  kind  in  question,  of  permitting  the  purchaser  to 
insert  in  the  powers  of  attorney  to  select  and  to  convey  the 
name  of  an  agent  of  his  own  selection,  would  not  operate  to 
protect  these  appellants  in  the  purchase  of  the  scrip  in  ques- 
tion. 

31.  That  the  District  Court  erred  in  its  decision  in  hold- 
ing and  concluding  that  the  fact  that  the  Reddy  estate 
owned  the  other  undivided  one-half  interest  in  the  lands  in 
question,  would  in  any  way  or  for  any  purpose  put  these 
appellants,  or  either  of  them,  on  notice  of  any  of  the  fraud- 
ulent acts  aller^ed  to  have  been  committed  against  appellee, 
or  that  the  instruments  executed  by  her  had  been  executed 
unwittingly  or  unintentionally,  and  had  not  intentionally 
been  delivered  by  appellee. 

POINTS  AND  AUTHORITIES. 

Where  a  bill  in  equity  sets  up  actual  fraud  and  makes  that 
the  ground  of  the  prayer  for  relief,  the  complainant  will  not 
be  entitled  to  a  decree  if  he  fails  to  prove  the  fraud  but 
establishes  other  facts  incidentally  alleged,  which  might 
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of  themselves  create  a  cause  of  action  under  a  totally  dis- 
tinct head  of  equity. 

16  Cyc.  486. 

Eyre  v.  Potter,  15  How.  42,  56 ;  14  L.  Ed.  592. 

Price  V.   Berrington,  3   Mac.  &  G.  486,  42  Eng. 

Rep  348. 
Curson  v.  Belworthy,  3  H.  L.  C.  742,  10  Eng.  Rep. 

294. 
Ferraby  v.  Hobson,  2  Phill.  (22  Eng.  Chanc.  Rep.) 

255. 
Montesquieu  v.  Sandys,  18  Ves.  Jr.,  313. 
Powys  V.  Mansfield,  6  Sim.  565. 
Hoyt  V.  Hoyt,  27  N.  J.  Eq.  399. 
Tillinghast  v.  Champlin,  4  R.  I.  173,  67  Am.  Dec. 

510. 

This  rule  is  not  an  arbitrary  and  technical  rule  of  plead- 
ing, but  is  based  primarily  on  the  principle  that  parties 
who  impute  fraud,  dishonesty,  and  corruption  to  their  op- 
ponents assume  a  great  responsibility  and  ought  to  be  re- 
quired to  sustain  these  allegations  by  their  proof,  or  lose 
their  right  to  relief. 

Wilde  V.  Gibson,  1  H.  L.  C.  604,  9  Eng.  Rep.  697. 
Glascott  V.  Lang,  2  Phill.   (22  Eng.  Chanc.  Rep.) 

310. 
Tillinghast  v.  Champlin,  supra. 
Dashiell  v.  Grosvenor,  13  C.  C.  A.  593,  66  Fed. 

334. 
Hendryx  v.  Perkins,  52  C.  C.  A.  435,  114  Fed.  801. 
Nichols  V.   Rosenfeld,   181   Mass.   525,   63   N.   E. 

1063. 

The  allegations  and  the  proof  must  correspond  and  the 
relief  given  must  be  according  to  both. 

Beach,  Modern  Equity  Pre.  Sec.  99. 

Wilde  V.  Gibson,  Supra. 

Doggett  V.  Simms,  79  Ga.  253,  4  S.  E.  909. 
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Hendryx  v.  Perkins,  supra. 

The  theory  on  which  the  bill  of  complaint  is  based  can 
not  be  changed  after  the  trial  and  argument,  because  to  do 
so  would  deprive  defendants  of  the  opportunity  to  make 
their  defense. 

16  Cyc.  485. 

Rejall  V.  Greenhood,  35  C.  C.  A.  97,  92  Fed.  945. 

Tillinghast  v.  Champlin,  supra. 

Wilde  V.  Gibson,  supra. 

The  Federal  Courts  are  unanimous  in  denying  relief  to 
parties  who  found  their  bill  on  fraud  and,  having  failed  to 
prove  fraud,  seek  relief  on  other  grounds. 

Eyre  v.  Potter,  15  How.  42,  56 ;  14  L.  Ed.  592. 
Putnam  v.  Day,  22  Wall.  60,  66 ;  22  L.  Ed.  764. 
C.  B.  &  Q.  R.  Co.  V.  Babcock,  204  U.  S.  585,  593 ; 

51  L.  Ed.  638. 
French  v.  Shoemaker,  14  Wall.  314,  335,  20  L.  Ed. 

852. 
Dashiell  v.  Grosvenor,  13  C.  C.  A.  593,  66  Fed. 

434. 
Hendryx  v.  Perkins,  52  C.   C.  A.  435,   114  Fed. 

801. 
Burk  V.  Johnson,  76  C.  C.  A.  567,  146  Fed.  209. 
Spies  V.  C.  &  E.  Ry  Co.,  40  Fed.  34,  6  L.  R.  A. 

565. 
Fisher  v.  Boody,  1  Curt,  206,  Fed.  Cas.  No.  4814. 
Britton  v.  Brewster,  2  Fed.  160. 
Badger  v.  Badger,  Fed.  Cas.  No.  718. 
Bradley  v.  Converse,  Fed.  Cas.  No.  1775. 

The  same  rule  obtains  in  numerous  state  courts,  espec- 
ially in  those  states  where  the  distinction  between  lav/  and 
equity  is  still  maintained. 

Mt.  Vernon  Bank  v.  Stone,  2  R.  I.  109,  57  Am. 
Dec.  709. 
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O'Conner  v.  O'Conner,  20  R.  I.  257,  38  Atl.  370. 
Nichols  V.   Rosenfeld,   181   Mass.   525,   63.   N.   E. 

1063. 
Craige  v.  Craige,  41  N.  Car.  191. 
Rakestraw  v.   Brogden,  56  Ga.  549. 
Vennum  v.  Vennum,  61  111.  331. 
Robinson  v.  Cullom  Co.,  41  Ala.  693. 
Elyton  Land  Co.  v.  Iron    City    Steam    Bottling 

Works,  109  Ala.  602,  20  So.  51. 
McMichael  v.  Kilmer,  76  N.  Y.  36. 
Brown  v.  Bulkley,  14  N.  J.  Eq.  450. 
Pasman  v.  Montague,  30  N.  J.  Eq.  385. 
Keen  v.  Maple  Shade  Land  &  Imp.  Co.,  61  N.  J. 

Eq.  497. 

Bills  to  quiet  title  or  remove  clouds  on  title  can  only  be 
maintained  in  the  Federal  Courts  where  the  plaintiff  is  in 
possession,  or  the  land  is  vacant  and  unoccupied. 

Whitehead  v.  Shattuck,  138  U.  S.  146,  34  L.  Ed. 

873. 
Lawson  v.  U.  S.  Min.  Co.,  207  U.  S.  1,  52  L.  Ed. 

65. 
Stockton  V.  O.  S.  L.  Ry.  Co.,  170  Fed.  626. 
Whitehouse  v.  Jones,  12  L.  R.  A.  (N.  S.)  76,  note. 

Parol  authority  is  sufficient  to  authorize  the  filling-  of 
blanks  in  deeds,  bonds,  powers  of  attorney  and  other  in- 
struments after  execution. 

Drury  v.  Foster,  69  U.  S.  24,  17  L.  Ed,  780 

3  Enc.  L.  &  P.  431,  432. 

Bridgeport  Bank  v.  New  York  etc.  R.  Co.,  30  Conn. 

231,  274. 
McClung  V.  Steen,  32  Fed.  373,  376. 
Executors  of  Lamar  v.  Simpson,  1  Rich.  Eq.   (S. 

C.)  71,  42  Am.  Dec.  345. 
McCleary  v.  Wakefield,  76  la.  529,  2  L.  R.  A.  529. 
Swartz  V.  Ballou,  47  Iowa  188,  29  Am.  Rep.  470. 
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Creveling  v.  Banta,  138  Iowa  47,  115  N.  W.  598. 
Exchange  Nat.  Bank  v.  Fleming,  63  Kan.  139,  65 

Pac.  213. 
Field  V.  Stagg,  52  Mo.  535,  14  Am.  Rep.  435. 
Thummel  v.  Holden,  149  Mo.  677,  51  S.  W.  404. 
Carr  v.  McColgan,  100  Md.  462. 
Cribben  v.  Deal,  21  Ore.  211,  27  Pac.  1046. 
Mason  Lumber  Co.  v.  Collier,  74  Mich.  241,  41  N. 

W.  913. 
Stahl  V.  Berger,  10  S.  &  R.  170,  13  Am.  Dec.  660. 
Herr  v.  Denver  M.  &  M.  Co.,  13  Colo.  406,  22  Pac. 

770. 
Lafferty  v.  Lafferty,  42  W.  Va.  783,  26  S.  E.  262. 
Bulkley  v.  Devine,  27  111.  App.  145. 
Phelps  V.  Colquitt,  73  Ga.  59,  54  Am.  Rep.  867. 
Johnson  Harvester  Co.  v.  McLean,  57  Wis.  258, 

46  Am.  Rep.  39. 
Clemmons  v.  McGeer,  (Wash.)   115  Pac.  1081. 

Authority  to  fill  such  blanks  may  be  implied  from  cir- 
cumstances, and  possession  and  control  of  an  otherwise 
duly  executed  instrument  containing  blanks  necessarily  im- 
plies an  authority  in  the  holder  thereof,  or  his  appointee, 
to  fill  out  the  blanks. 

2  Cyc.  159,  160. 

3  Enc.  L.  &  P.  433,  435. 

Commercial  Bank  v.  Kortright,  22  Wend.  348,  34 

Am.  Dec.  317. 
Inhabitants  of  South  Berwick  v.  Huntress,  53  Me. 

89,  87  Am.  Dec.  535. 
Burk  V.  Johnson,  76  C.  C.  A.  567,  146  Fed.  209. 
Van   Etta  v.   Evenson,   28  Wis.   33,  9  Am.   Rep. 

486. 
Friend  v.  Ward  &  Yahr,  126  Wis.  291,   1  L.  R. 

A.  (N.  S.)  891. 
Chicago  V.  Gage,  95  111.  593,  35  Am.  Rep.  182. 
Clemmons  v.  McGeer,   (Wash.)   115  Pac.  1081. 
Reed  v.  Morton,  24  Neb.  760,  1  L.  R.  A.  736. 
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State  V.  Matthews,  24  Kan.  596,  25  Pac.  36. 

Guthrie  v.  Field  (Kan.)  116  Pac.  217. 

Chapman  v.  Veach,   (Kan.)   4  Pac.   100. 

Eagleton  v.  Gutheridge,  11  M.  &  W.  465. 

State  V.  Young,  23  Minn.  551. 

Leavitt  v.  Fisher,  4  Duer  1  (N.  Y.) 

White  V.  Duggan,  140  Mass.  18,  54  Am.  Rep.  437. 

Authority  to  fill  blanks  in  powers  of  attorney  will  be 
implied  from  the  fact  that  they  are  in  the  possession  and 
control  of  an  agent,  and  this  implication  is  strengthened  by 
evidence  of  custom  or  commercial  usage  in  relation  to  such 
powers. 

Commercial  Bank  v.  Kortright,  supra. 

Eagleton  v.  Gutheridge,  supra. 

Vliet  V.  Camp,  13  Wis.  198. 

Markham  v.  Comaston,  Moore  (K.  B.)  547. 

Knowledge  of  the  fact  that  the  instrument  was  executed 
in  blank  does  not  give  the  party  taking  it  notice  of  limita- 
tions on  the  authority,  nor  put  him  on  inquiry  as  to  the  ex- 
tent of  the  authority. 

2  Cyc.  162. 

Commercial  Bank  v.  Kortright,  supra. 
Burk  v.  Johnson,  146  Fed.  209. 

Chicago  v.  Gage,  95  111.  593,  35  Am.  Rep.  182. 

The  fact  that  the  blanks  are  filled  up  in  violation  of  the 
authority  does  not  impair  the  validity  of  the  instrument  in 
any  way,  because  parties  who  deal  with  the  agent  are  en- 
titled to  rely  on  his  apparent  authority. 

2  Enc.  L.  &  P.  440,  442,  and  cases  cited. 
Inhabitants  of  South  Berwick  v.  Huntress,  53  Me. 

89,  87.  Am.  Dec.  535. 
Chicago  V.  Gage,  supra. 

Clemmons  v.  McGeer  (Wash),  115  Pac.  1081. 
Guthrie  v.  Field  (Kan.),  116  Pac.  217. 
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Where  negotiable  instruments  are  executed  with  blanks 
as  to  the  name  of  payee,  place  of  payment,  etc.,  a  bona 
fide  holder  who  fills  the  blanks  will  be  protected  on  the 
ground  that  he  had  implied  authority  to  fill  them. 

Angle  V.  Insurance  Co.,  92  U.  S.  330,  23  L.  Ed. 

556. 
Michigan  Ins.  Bank  v.  Eldred,  9  Wall.  554,  19  L. 

Ed.  763. 
First  Nat.  Bank  v.  Barnum,  160  Fed.  245. 
Cox  V.  Alexander,  30  Ore.  438,  46  Pac.  794. 
Redlich  v.  Doll,  54  N.  Y.  234,  13  Am.  Rep.  573. 
Nat.   Exchange  Bank  v.   Lester,   194   N.  Y.   461, 

21  L.  R.  A.  (N.  S.)  402. 

Appellant  Cobban  bought  and  paid  for  the  right  to  se- 
lect the  lieu  lands,  and  as  neither  appellee  nor  Benson  had 
any  beneficial  interest  therein  after  his  purchase  he  was 
fully  authorized  to  insert  his  name  in  the  powers  of  at- 
torney to  convey,  and  to  convey  as  attorney  in  fact  of 
appellee. 

Authorities  cited  sup7'a. 

Appellee  cannot  ratify  the  act  of  her  agent  insofar  as 
it  benefits  her  and  repudiate  or  disaffirm  the  part  which 
may  not  be  for  her  benefit.  The  ratification  or  disaffir- 
mance must  be  in  toto. 

Rader  v.  Maddox,  150  U.  S.  128,  37  L.  Ed.  1025. 

Egbert  v.  Sun  Co.,  126  Fed.  568. 

Sutherland  v.  111.  Cent.  R.  Co.,  81  C.  C.  A.  620, 

152  Fed.  694. 
Clark  &  Skyles  on  Agency,  Sec.  108. 
2  Enc.  L.  &  P.  862,  and  cases  cited  in  notes. 

Appellant,  The  Payette  Lumber  &  Manufacturing  Co., 
was  a  bona  fide  purchaser  for  value  and  without  notice, 
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actual  or  constructive,  of  any  equities  or  claims  of  the  ap- 
pellee and  took  the  legal  title  free  from  all  such  equities  or 
claims. 

Guthrie  v.  Field,   (Kans.),  116  Pac.  217. 

The  so  called  "revocation  of  powers  of  attorney"  could 
not  possibly  operate  as  constructive  notice  of  any  defect 
in  the  authority  of  the  appellant,  Cobban,  because  it  v^as 
not  recorded  until  long  after  the  power  vested  in  him  had 
been  fully  executed  and  it  was,  therefore,  entirely  outside 
of  the  chain  of  title  of  appellant  company. 

People  V.  North  River  Sugar  Refining  Co.,  121  N. 

Y.  582 ;  9  L.  R.  A.  33 ; 
Revised  Codes  of  Idaho,  Sections  3149,  3154,  3159 

to  3162. 
Harris  v.  Reed,  21  Idaho  364;  121  Pac.  780; 
Satterfield  v.  Malone,  15  Fed,  445;  1  LRA.  35; 
Boynton  v.  Haggart,  57  C.  C.  A.  301;  120  Fed. 

819; 
Ely  V.  Wilcox,  30  Wis.  523 ;  91  Am.  Dec.  436 ; 
McLanahan  v.  Reeside,  9  Watts  508 ;  36  Am.  Dec. 

136; 
Blake  v.  Graham,  6  0.  Sta.  580 ;  67  Am.  Dec.  360 ; 
Ford  V.  Unity  Church  Society,  120  Mo.  498;  23 

L.  R.  A,  561 ;  and  cases  cited  in  note. 
Somes  v.  Brewer,  2  Pick.  184 ;  13  Am.  Dec.  406 ; 
Calder  v.  Chapman,  52  Pa.  359;  9  Am.  Dec.  163; 
Woods  V.   Farmere,   7  Watts   382;   32  Am.   Dec. 

772; 
Board  of  Education    of    Minneapolis  v.     Hughes 

(Minn.),  136  N.  W.  1095; 
Richardson  v.  Atlantic  Coast  Lumber  Company, 

75S.  E.  371; 
Perkins  v.  Cissell,  (Okla.),  124  Pac.  7; 
White  V.  McGregor,  92  Tex.  556 ;  50  S.  W.  564. 
Fullenwider  v.   Ferguson,   30  Tex.   Civ.  Appeals, 

156;  70  S.  W.  222; 
Treadwell  v.  Inslee,  120  N.  Y.  458 ;  24  N.  E.  651. 
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The  recording  acts  do  not  require  a  purchaser  to  look  one 
day  or  one  page  beyond  that  which  contains  the  title  of  his 
grantor,  and  in  this  case  the  appellant  company  was  not 
required  to  search  for  or  charged  with  notice  of  revoca- 
tion of  Cobban's  agency  filed  for  record  after  the  deed  to 
Weirick  was  recorded. 

Connecticut  v.  Bradish,  14  Mass.  296; 
Losey  v.  Simpson,  11  N.  J.  Eq.  246; 
McLanahan  v.  Reeside,  Watts  508;  36  Am.  Dec. 

360; 
Corbin  v.  Sullivan,   47   Ind.  856  and  cases  cited 

supra. 

Record  title  and  possession  constitute  complete  indicia 
of  absolute  ownership,  and  the  law  does  not  require  a  pur- 
chaser to  make  further  inquiry. 

Quick  V.  Milligan,  108  Ind.  419. 
Blight  V.  Schneck,  10  Penn.  St.  285. 
Hubbard  v.  Greeley,  84  Me.  340. 

Public  records  import  absolute  verity  and  are  presum- 
ed to  be  correct.  They  are  not  designed  to  mislead  and  the 
presumption  is  that  deeds  which  appear  to  have  been  duly 
recorded  have  been  delivered  by  the  grantors  therein 
named,  and  a  bona  fide  purchaser,  relying  upon  the  records, 
is  protected  against  wrongful  deliveries  by  escrow  hold- 
ers. 

Cases  cited  supra  and 

Moore  v.  Trott,  156  Calif.  353 ;  104  Pac.  578. 

Fletcher  v.  Peck ;  6  Cranch  87,  133 ; 

Somes  v.  Brewer,  2  Pick.  184; 

24  A.  &  E.  Enc.  L.  187. 

34  Cyc.  614; 

1  Washburn  on  Real  Prop.  35,  95. 
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ARGUMENT. 

Appellee,  complainant  below,  came  into  court  reckless- 
ly and  heedlessly  charging  fraud  and  conspiracy  to  rob  and 
defraud  her  of  the  Monache  lands,  against  all  persons  with 
whom  she  had  had  any  dealing  or  who  had  been  connected 
in  any  degree  with  the  title  to  the  lieu  lands  selected  in 
the  State  of  Idaho.  No  one  was  exempted,  but  all  were  in- 
cluded in  the  wholesale  charge  of  fraud  on  which  the  bill 
was  founded.  On  these  charges  issue  was  joined  by  ap- 
pellants, and  the  court  found  that  the  charges  were  wholly 
unfounded. 

The  Court  said  on  this  matter  (trans.  499)  : 

"Moreover,  there  is  no  substantial  foundation  for 
the  charge,  elaborated  at  great  length  in  the  bill,  that 
Benson,  Campbell,  Weirick,  Cobban  and  others,  con- 
spired to  defraud  the  plaintiff.  So  far  as  Cobban  and 
and  Weirick  are  concerned,  together  with  their  asso- 
ciates and  the  promoters  and  officers  of  the  defendant, 
Payette  Lumber  &  Manufacturing  Company,  it  is 
enough  to  say  that  there  is  no  basis  for  a  suspicion 
even  that  they  purported  to  defraud,  or  consciously 
participated  in  any  scheme  or  conspiracy  to  defraud 
either  the  United  States  or  the  plaintiff.  They  pur- 
chased the  scrip  by  mail  in  due  course  of  business, 
were  not  acquainted  with  either  Benson  or  Campbell, 
and  had  no  knowledge  of  the  facts  of  which  the  plain- 
tiff now  complains." 

The  court  also  found,  and  it  could  not  under  the  evi- 
dence do  otherwise,  that  the  charges  against  Mr.  Camp- 
bell were  equally  unjust  and  unfounded.  From  the  evi- 
dence in  the  record  there  would  seem  to  be  just  ground  for 
the  belief  that  the  charges  of  fraud  and  conspiracy  were 
not  made  in  good  faith.  The  most  that  can  be  said  in  be- 
half of  appellee  as  to  these  charges  is  that  she  unjustly  ac- 
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cused  innocent  parties  with  a  recklessness  that  should  not 
be  lightly  condoned  by  the  courts. 

The  district  court,  (no  doubt  unconsciously  affected  by 
the  general  notoriety  which  Benson  has  received  in  late 
years  through  litigation  with  the  government  and  others 
concerning  scrip  selections),  was  not  prepared  to  say  that 
Mr.  Benson  was  entirely  free  from  criticism.  This  con- 
clusion of  the  court  seems  to  rest  on  a  letter  of  December 
11th,  1901,  written  by  Mr.  Benson  to  Mr.  Campbell  (Trans. 
476-478,  Exhibit  "N-1").  While  we  are  not  defending 
Benson,  v/e  feel  nevertheless  that  the  trial  court  did  Mr. 
Benson  an  injustice,  for  the  letter  referred  to  is  not  in- 
consistent with  the  agreement  as  Benson  understood  it. 
There  is  no  attempt  in  this  letter  to  conceal  the  fact  that 
the  lands  had  been  deeded  to  the  government  under  the 
lieu  land  selection  act  and  that  the  scrip  was  being  sold. 
He  says: 

"All  of  the  land,  except  400  acres,  has  been  deeded 
to  the  United  States,  and  deeds  placed  on  record,  and 
selections  made  of  other  land  in  accordance  with  the 
provisions  of  the  Act  of  Congress  of  June  4,  1897  (30 
Stats.,  36). 

This  was  all,  or  nearly  all,  located  for  parties  who 
were  desirous  of  securing  title  to  unoccupied  govern- 
ment lands  of  the  United  States,  under  the  provisions 
of  contracts  or  agreements  which  in  terms  provided 
that  after  the  land  selected  in  lieu  of  the  land  sur- 
rendered had  been  located  and  said  location  had  been 
accepted  by  the  Commissioner  of  the  General  Land 
Office,  and  proper  evidence  furnished  thereof,  that  the 
parties  in  whose  interests  the  locations  were  made 
Vx^ould,  upon  the  delivery  of  a  deed  conveying  the  right 
to  the  owners,  pay  the  amounts  agreed  upon. 

Up  to  the  present  date  there  has  not  been  ^  single 
location  accepted  by  the  Commissioner  of  the  General 
Land  Office.     It  is  my  intention  just  its  soon  f£  these 
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acceptances  can  be  had  to  ask  for  a  confirmation  of 
the  sale  by  the  Court  so  that  settlements  can  be  made 
to  both  the  owners  and  the  parties  in  whose  interests 
the  locations  were  made.  We  have  been  bringing  every 
effort  to  bear  to  get  the  Commissioner  of  the  General 
Land  Office  to  act  upon  these  matters,  and  as  he  has 
lately  added  several  to  the  working  force  in  his  office 
it  is  likely  we  will  not  have  very  much  longer  to  wait. 

The  Commissioner  also  refuses  to  allow  the  with- 
drawal of  selections  already  made  until  the  present 
ones  are  acted  upon,  giving  as  a  reason  in  similar  in- 
stances, that  the  locator  might  desire  to  select  more 
valuable  lands  than  those  selected  at  present. 

At  the  time  these  locations  were  made  there  was 
little  or  no  sale  for  Forest  Reser\'e  direct  except  upon 
the  condition  that  it  were  accepted  by  the  Commis- 
sioner of  the  General  Land  Office.  At  present  if  we 
could  only  get  back  the  deeds  given  to  the  United 
States  there  would  be  little  difficulty  in  disposing  of 
the  land. 

I  have  employed  counsel  specially  at  Washington  to 
try  and  secure  these  approvals  and  just  as  soon  as  ob- 
tained, so  as  to  get  confirmation  of  sales  will  report 
promptly. 

I  regret  exceedingly  these  complications,  but  I  had 
no  reason  to  expect  them,  as  at  the  time  the  locations 
were  made  approvals  were  progressing  rapidly.  I  have 
many  times  this  amount  of  locations  in  my  own  busi- 
ness delayed  in  a  similar  manner." 

It  is  true  that  Benson  says  in  his  letter  that  all,  "or  near- 
ly air  scrip  sold,  based  on  this  land,  had  been  sold  under 
agreements  under  which  the  purchaser  was  not  to  pay  un- 
til the  scrip  had  been  approved  by  the  government;  that 
is  to  say,  until  the  government  had  approved  the  exchange, 
or  the  title  to  the  Monache  lands.  There  is  nothing  in  the 
evidence  to  show  that  the  particular  scrip  sold  to  Mr.  Cob- 
ban was  protected  by  such  agreement,  but  it  is  reasonable 
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to  presume  that  if  the  government  had  not  accepted  the 
scrip  Mr.  Cobban  would  have  demanded  a  return  of  his 
money  from  Mr.  Benson,  and  Mr.  Benson,  in  order  to 
protect  himself,  naturally  hesitated  to  pay  over  the  money 
to  Mrs.  Conklin  or  the  owners  of  the  base  lands  until  the 
scrip  was  approved.  If  he  turned  it  over  before  and 
the  scrip  should  be  rejected  by  the  government,  Mrs. 
Conklin  and  her  associates  would  not  only  have  the  money 
which  they  had  received  for  the  scrip,  but  they  would  also 
hold  the  base  lands  which  the  government  declined  to  ac- 
cept. Benson  could  not  protect  himself  against  such  con- 
tingencies without  retaining  the  money  until  the  General 
Land  Office  approved  the  scrip  selections.  If  they  were 
rejected  he  could  refund  the  money  to  the  purchaser  of  the 
scrip,  and  Mrs.  Conklin  and  her  associates  would  be  exactly 
in  the  position  they  were  before  the  scrip  was  sold — they 
would  still  have  the  base  lands  which  the  government  had 
declined  to  accept. 

Mr.  Benson's  letter  shows  clearly  that  he  was  not  trying 
to  conceal  the  fact  that  the  papers  were  not  in  escrow,  and 
that  he  was  selling  the  scrip  as  fast  as  he  could  find  a 
buyer  and  that  a  large  part  of  it  had  in  fact  been  sold.  It 
shov\^s  that  he  was  employing  counsel  at  his  ov/n  expense  in 
an  effort  to  secure  an  early  approval  of  the  scrip  selec- 
tions by  the  government. 

This  letter  was  transmitted  by  Mr.  Campbell  to  appellee 
on  the  same  date  (Trans.  475)  and  we  respectfully  submit 
that  there  is  nothing  in  this  correspondence,  or  any  corres- 
pondence found  in  the  record,  to  justify  the  suspicion  of  ap- 
pellee and  her  son  that  there  was  a  criminal  conspiracy  to 
cheat  and  defraud  her  on  the  part  of  Benson.  The  record, 
on  the  contrary,  shows  that  Benson  was  induced  to  advance 
money  out  of  his  own  pocket  to  appellee  and  her  co-owner 
before  he  sold  any  of  the  scrip  (Tr.  352-3,  392). 
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The  record  further  shows  that  appellee  in  April,  1903, 
(Tr,  484)  repudiated  her  contract  and  in  effect  declined 
to  accept  any  further  payments,  but  on  the  contrary  offered 
on  certain  conditions,  which  it  was  impossible  to  comply 
with,  to  return  the  money  which  she  had  previously  receiv- 
ed. 

It  is  also  conceded  that  appellee  and  her  son,  since  about 
the  middle  of  December,  1901,  have  done  every  thing  in 
their  power  to  induce  the  government  to  reject  lieu  land  se- 
lections based  on  the  Monache  scrip,  and  as  a  result  of  this 
Benson  and  the  purchasers  of  the  scrip  became  involved  in 
expensive  and  protracted  complications  with  the  land  de- 
partment, and  payment  for  the  scrip  was  delayed  ac- 
cordingly. Appellee  and  her  son  have  not  co-operated  in 
any  sense  in  carrying  out  the  agreement  with  Benson,  but 
on  the  contrary  have  done  everything  in  their  power  to  em- 
barrass both  Benson  and  those  who  purchased  the  scrip. 

Mr.  Cobban  did  not  purchase  the  Monache  lands  from 
appellee,  neither  did  he  purchase  the  Idaho  lands  selected 
in  lieu  thereof,  but  he  purchased  the  right  of  selection, 
commonly  known  as  scrip.  Having  purchased  such  right 
to  select,  or  the  scrip,  he  had  the  right  to  insert  in  the  so- 
called  powers  of  attorney  the  name  of  the  agent  who  should 
select  the  Idaho  lands,  and  he  had  the  right  to  fix  the  terms 
and  prices  upon  which  such  lands  should  be  sold.  Clearly, 
appellee  had  no  interest  in  such  selections  or  in  such  agency, 
for  when  Cobban  paid  for  the  scrip  the  interest  of  ap- 
pellee ceased,  not  only  in  the  scrip,  but  in  the  selections  to 
be  made,  and  while  the  selections  were  made  in  her  name 
as  principal  that  was  at  most  but  a  fiction  in  order  to  satis- 
fy the  regulations  of  the  department  that  the  selections 
should  be  made  and  patents  issued  in  the  name  of  the  per- 
son who  conveyed  the  base  to  the  government. 


31 

Cobban  conveyed  for  a  valuable  consideration  under  a 
warranty  deed  to  Weirick,  and  neither  Cobban  nor  Weir- 
ick  had  any  knowledge  of  the  irregularities  complained  of 
by  Mrs.  Conklin.  Weirick  conveyed  to  the  Payette  Lum- 
ber &  Manufacturing  Company,  and  it  purchased  upon  the 
records  showing  clear  title  in  Weirick.  None  of  the  ap- 
pellants had  actual  notice  of  any  of  the  things  complained 
of. 

Appellee,  although  she  claims  to  have  become  suspicious 
of  a  gigantic  conspiracy  to  defraud  her  as  early  as  the 
latter  part  of  1901,  and  although  she  knew  in  1902  that 
lieu  lands  had  been  selected  in  her  name  in  Boise  County, 
Idaho,  commenced  no  action  to  recover  the  lands  or  to  as- 
sert her  rights  therein  until  September  7th,  1905,  when  the 
original  bill  in  this  suit  was  filed,  and  since  the  suit  was 
filed  she  has  been  guilty  of  gross  delays  in  prosecuting  it. 
She  has  been  content  to  let  appellants  pay  the  taxes  and  pa- 
trol the  timber  and  protect  it  from  destruction  by  fire  and 
other  agencies.  She  has  been  guilty  of  laches,  and  she 
comes  into  Court  without  offering  to  do  equity  or  without 
offering  to  reimburse  appellants  for  the  moneys  expended 
in  the  payment  of  taxes  and  in  caring  for  and  protecting 
the  timber  on  the  lands  to  which  she  now  claims  title.  Her 
laches  and  her  conduct  from  the  beginning  have  been  such 
that  she  is  not  entitled  to  equitable  relief. 

She  instigated  suits  on  the  part  of  the  government  and 
commenced  suits  in  the  California  courts,  all  of  which  have 
been  decided  adversely  to  her  contentions,  but  she  has 
brought  no  suit  or  action  against  the  alleged  unfaithful 
agent  to  recover  the  amount  due  her  on  the  purchase  price, 
and  she  delayed  bringing  any  suit  against  these  appellants 
until  nearly  all  the  witnesses  to  the  original  transactions 
were  dead. 
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Appellants  are  innocent  in  the  premises  and  the  wrongs, 
if  anj',  which  have  been  sustained  by  appellee  have  result- 
ed directly  from  her  own  negligence  and  carelessness  in  re- 
lying upon  verbal  agreements  when  they  should  have  been 
in  writing,  and  in  doing  business  through  agents  which  she 
claims  have  been  unfaithful  and  unworthy  of  trust  or  con- 
fidence. 

The  only  equity  advanced  on  behalf  of  appellee  is  that 
she  has  not  received  all  of  the  purchase  money,  but  the 
equity  of  appellants  on  that  point  is  at  least  equal,  for  they 
have  2)(^^d  the  entire  purchase  price  to  the  agent  selected  by 
appellee;  besides  they  are  innocent  purchasers  under  the 
recording  laws. 

It  is  a  wholesome  maxim,  and  it  applies  here  with  all  its 
force,  that  where  one  of  two  innocent  persons  must  suffer 
a  loss,  he,  who  is  the  cause  or  occasion  of  that  confidence  by 
which  the  loss  has  been  caused  or  occasioned,  ought  to  bear 
it.  The  party  who  enables  another  to  commit  a  fraud  is 
answerable  for  the  consequences. 

We  have  endeavored  to  classify  some  of  the  principal 
points  involved  in  the  case  and  we  pass  now  to  a  consider- 
ation of  those  points. 

Complainant  Cannot  Found  Her  Bill  Solely  on  Fraud  and 

Conspiracy  and  Recover  on  Some  Inferior 

Ground  of  Relief. 

The  whole  frame  and  texture  of  complainant's  bill  in  the 
case  at  bar  was  fraud  and  conspiracy  on  the  part  of  John 
A.  Benson,  Joseph  C.  Campbell,  Appellants  Cobban  and 
Weirick,  and  the  promoting  stockholders  of  the  Payette 
Lumber  &  Monufacturing  Company.  The  trial  court  com- 
pletely absolved  appellants  from  every  suspicion  of  fraud 
and  conspiracy  but  it  granted  the  relief  prayed  for  on  other 
grounds,  and  upon  a  different  theory  than  that  on  which 
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the  case  was  tried.  This  we  respectfully  submit  was  error. 
When  a  complainant  plants  his  bill  on  the  ground  of  fraud 
and  conspiracy,  he  cannot  recover  on  other  grounds.  This 
is  sternly  forbidden  by  the  settled  rules  of  equity  pleading 
and  practice.  Several  reasons  have  been  assigned  for  the 
rule. 

In  the  first  place,  charges  of  fraud  and  the  like,  imputing 
evil  motives  and  moral  turpitude  are  not  to  be  lightly  or 
recklessly  made  in  courts  of  equity,  and  when  made,  such 
charges  must  be  proved  or  the  plaintiff  will  lose  his  case 
as  a  penalty  for  having  made  his  bill  an  instrument  of  un- 
founded slander  against  his  opponent.  Secondly,  the  alle- 
gations and  the  proof  must  correspond  and  the  relief  given 
must  be  in  accordance  with  both.  Finally,  defendants  are 
entitled  to  know  the  theory  on  which  their  opponent  relies, 
and  if,  after  the  case  has  been  tried  on  the  theory  of  fraud 
and  the  charges  of  fraud  fully  met  and  refuted  as  in  this 
case,  the  court  can  grant  relief  because  of  facts  alleged  and 
proved  merely  as  incidents  to  the  fraud,  defendants  are 
wholly  deprived  of  any  opportunity  to  make  a  defense.  By 
this  change  in  theory  facts  which  before  were  wholly  irrele- 
vant and  immaterial  become  the  ultimate  facts  of  the  case, 
and  the  defendants  are  unjustly  prevented  from  having 
their  day  in  court. 

This  is  not  a  case  where  the  plaintiff  changed  his  theory 
in  the  course  of  the  trial,  as  is  allowed  some  times  under 
Code  practice  where  sufficient  notice  is  given,  but  is  a  case 
where  the  whole  theory  of  the  action  was  changed  in  the 
decision  of  the  Court,  and  these  appellants  had  no  oppor- 
tunity whatever  to  meet  the  charges  under  the  new  theory. 
The  general  rule  applicable  to  cases  of  this  sort  is  thus 
stated  in  16  Cyc.  485 : 

"And  if  plaintiff  has  framed  his  bill  to  adapt  it  to  a 
certain  theory  on  w^hich  he  bases  his  right  to  recover. 
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the  prcx)fs  must  be  such  as  to  warrant  a  decree  in  con- 
formity to  this  theory;  and  it  is  not  enough  that  the 
proofs  are  sufficient  to  justify  a  decree  in  conformity 
to  some  other  theory." 

In  the  note  to  this  section,  it  is  said,  p.  486 : 

"Where  a  bill  in  equity  is  framed  on  the  theory  that 
there  was  fraud  entitling  plaintiff  to  relief,  it  must  be 
proved  as  laid  in  order  to  warrant  a  decree  in  plain- 
tiff's favor;  and  the  proof  of  other  facts,  although  in- 
cluded in  the  charge  of  fraud,  and  sufficient  under  some 
circumstances  to  constitute  a  claim  for  relief  under 
another  head  of  equity,  will  not  prevent  the  bill  from 
being  dismissed." 

The  basis  of  this  rule  is  of  course  that  relief  can  only  be 
given  in  accordance  with  the  facts  alleged,  and  its  strict 
application  in  cases  of  fraud  is  due  to  the  adherence  of 
courts  of  equity  to  the  principle  that  the  charge  of  fraud 
is  one  which  should  not  be  lightly  made.  This  rule  is  abund- 
antly sustained  by  the  English  authorities,  by  numerous 
cases  in  the  Federal  Courts,  including  at  least  one  case  in 
this  Court,  and  in  numerous  state  courts. 

In  the  leading  case  of  Eyre  v.  Potter,  15  How.  42,  56, 
14  L.  Ed.  592,  the  Court  said  (p.  598)  : 

"It  seems  to  be  an  established  doctrine  of  a  court 
of  equity,  that  when  the  bill  sets  up  a  case  of  actual 
fraud,  and  makes  that  the  ground  of  the  prayer  for  re- 
lief, the  plaintiff  will  not  be  entitled  to  a  decree,  by 
establishing  some  of  the  facts  quite  independent  of 
fraud,  but  which  might  of  themselves  create  a  case 
under  a  totally  distinct  head  of  equity  from  that  which 
would  be  applicable  to  the  case  of  fraud  originally 
stated.  In  support  of  this  position  may  be  cited  as  di- 
rectly in  point,  the  case  of  Price  v.  Berrington,  decid- 
ed by  Lord  Chancellor  Truro,  in  1851.  (Vide  English 
Law  and  Equity  Reports,  Vol.  VII,  p.  254.)" 
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In  the  case  of  Price  v.  Berrington,  3  Mac.  &  G.,  486,  42 
Eng.  Rep.  348,  just  referred  to,  the  bill  sought  to  set  aside 
a  conveyance  for  fraud,  the  facts  relied  on  being  that  the 
grantor  was  insane  at  the  time  of  the  grant,  that  the  gran- 
tee knew  it  and  imposed  upon  him,  that  the  agreed  consid- 
eration was  far  below  the  value  of  the  property,  and  only 
a  portion  of  that  consideration  was  paid.  The  insanity 
was  proved,  but  none  of  the  other  facts  alleged  were  proved. 
Lord  Chancellor  Truro  dismissed  the  bill,  although  he  was 
of  the  opinion  that  the  insanity  alone,  if  properly  alleged, 
would  have  been  sufficient  ground  for  relief.  His  state- 
ment of  the  rule  is  adopted,  word  for  word,  by  the  Supreme 
Court  of  the  United  States  in  the  quotation  from  Eyre  v. 
Potter,  supra. 

In  Curson  v.  Belworthy,  3  H.  L,  C.  742,  10  Eng.  Rep. 
294,  a  bill  to  set  aside  a  conveyance  charged  fraud  and  im- 
position. The  grantee  was  a  poor,  illiterate  laborer  who 
had  come  into  a  small  inheritance  and  had  been  induced 
to  sell  it  for  an  inadequate  price.  Proof  of  the  fraud  en- 
tirely failed,  and  it  was  held  that  the  bill  must  be  dismissed, 
although  it  might  have  been  maintained  on  the  ground  that 
the  conveyance  v/as  hastily  and  improvidently  made  if  that 
ground  only  had  been  set  up. 

The  most  important  English  case,  however,  is  Wilde  v. 
Gibson,  1  H.  L.  C.  604,  9  Eng.  Rep.  897.  In  this  case  the 
purchaser  brought  a  bill  for  rescission  of  a  contract  of  sale 
and  cancellation  of  a  conveyance  on  the  ground  that  the 
vendor  had  fraudulently  concealed  the  existence  of  a  right 
of  v/ay  over  the  property.  The  Vice  Chancellor  ordered 
the  conveyance  cancelled,  although  he  found  there  was  no 
fraud.  On  appeal  to  the  House  of  Lords  this  decree  was  re- 
versed.    Lord  Chancellor  Cottenham  said: 

"It  is  in  all  cases  important  to  consider  how  far  the 
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case  proved  is  in  conformity  with  the  case  alleged; 
but  it  is  peculiarly  so  in  cases  founded  upon  alleged 
fraud,  imputing  dishonest  practices  to  defendants.  It 
is  in  all  such  cases  essential  to  prevent  the  proceedings 
from  becoming  instruments  of  unfounded  slander. 
Plaintiff  should  bear  in  mind  that  imputations  which 
cannot  be  supported  will  not  only  not  profit  them,  but 
may  debar  them  from  that  relief  to  which  they  might 
be  entitled  on  other  grounds  if  properly  brought  for- 
ward. *  *  *  The  result  appears  to  me  to  be,  first, 
that  the  plaintiff  having  rested  his  case  in  the  bill  upon 
imputations  of  direct  personal  misrepresentation  and 
fraud  cannot  be  permitted  to  support  it  on  any  other 
ground;  secondly,  that  the  evidence  at  most  proves 
only  constructive  notice  of  the  fact  upon  the  non-com- 
munication of  which  the  plaintiff  founds  his  claim  for 
setting  aside  his  completed  purchase;  and  that  nothing 
short  of  positive  knowledge  can  be  sufficient  for  that 
purpose.  The  case  alleged  is  not  proved,  and  the  case 
proved  is  not  alleged;  and,  if  it  had  been,  is  not  suffi- 
cient to  support  the  decree." 

Lord  Brougham  said  in  reference  to  the  above  quotation : 

"What  my  noble  and  learned  friend  has  most  justly 
observed  is  a  principle  of  the  highest  importance  to  be 
kept  in  view  in  proceedings  in  equity — for  the  security 
of  the  court  against  imposition  upon  it — for  the  keep- 
ing straight  and  clear  of  the  principles  upon  which  its 
jurisdiction  is  to  be  exercised — for  the  safety  of  the 
characters  of  the  parties — and  for  common  justice." 

Lord  Campbell  also  concurred  on  the  same  ground.  See 
also  Glascott  v.  Lang,  2  Phill.  (22  Eng.  Chanc.  Rep.)  310; 
Ferraby  v.  Hobson,  2  Phill.  (22  Eng.  Chanc.  Rep.)  255; 
Montesquieu  v.  Sandys,  18  Ves.  Jr.  313;  Powys  v.  Mans- 
field, 6  Sim.  565. 

These  statements  have  been  approved  in  numerous  cases 
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in  our  state  and  Federal  courts,  and  by  leading  text  writ- 
ers. 

Beach,  Modern  Equity  Practice,  Sec.  99,  says : 

"No  facts  are  properly  in  issue  unless  charged  in 
the  bill,  nor  can  relief  be  granted  for  matters  not 
charged,  although  they  may  be  apparent  from  other 
parts  of  the  pleading  and  evidence;  for  the  court  pro- 
nounces its  decree  secundmn  allegata  et  probata.  A 
party  can  no  more  succeed  upon  a  case  proved  but  not 
alleged  than  upon  a  case  alleged  but  not  proved.  Nor 
can  any  admissions  in  an  answer,  under  any  circum- 
stances, lay  the  foundation  for  relief  under  any  specific 
head  of  equity  unless  it  be  substantially  set  forth  in 
the  bill.  'It  is  an  established  doctrine  of  this  court,' 
said  Vice  Chancellor  Van  Fleet,  'that  where  the  bill 
sets  up  a  case  of  actual  fraud,  and  makes  that  the 
ground  for  the  prayer  for  relief,  the  complainant  is 
not  in  general  entitled  to  a  decree  by  establishing  some 
one  or  more  of  the  facts,  quite  independent  of  fraud, 
which  might  of  themselves  create  a  case  under  a  dis- 
tinct head  of  equity  from  that  which  would  be  applica- 
ble to  the  case  of  fraud  originally  stated.'  "  (Hoj'^t  vs. 
Hoji;,  27  N.  J.  Eq.  399). 

In  Doggett  V.  Simms,  79  Ga.  253,  4  S.  E.  909,  Bleckley, 
Chief  Justice,  stated  the  reason  of  the  rule  vigorously  as 
follows : 

"If  a  complainant  cuts  and  slashes  in  the  bill  charg- 
ing actual  fraud,  piling  it  up  and  up,  without  once 
suggesting  constructive  fraud,  or  a  mere  mistake  as 
a  ground  for  relief,  why  should  the  court  charge  any- 
thing on  constructive  fraud  or  bare  mistake  as  entit- 
ling the  complainant  to  a  verdict?  Must  the  court 
charge  the  jury  on  a  theory  of  the  case  when  the  com- 
plainant has  made  no  charge  against  the  defendant 
based  on  that  theory?  If  a  transaction  is  so  ambig- 
uous as  to  bear  three  interpretations,  such  as  actual 
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fraud,  constructive  fraud,  and  mistake,  why  should 
not  all  three  be  alleged,  so  as  to  apprise  defendant  that 
all  are  to  be  canvassed,  and  so  as  to  apprise  the  court 
in  due  time  that  all  are  to  be  relied  upon;  and  what 
is  not  less  important,  so  as  to  let  the  record  speak  the 
truth  and  the  whole  truth  when  the  verdict 
is  returned  and  a  decree  rendered?  Is  a  man 
to  be  branded  ambiguously  and  absolutely  with 
actual  fraud  by  a  decree,  when  he  has  only 
made  a  mistake  or  committed  a  fraud  in  law  but 
none  in  fact?  The  sooner  M^e  forsake  superlative  and 
exaggerated  pleading  the  better.  And  nothing  will  do 
more  to  correct  the  evil  than  for  courts  to  adhere  to 
the  ancient  and  salutary  rule  that  the  allegata  and 
probata  must  correspond." 

Probably  the  most  carefully  considered  case  on  this  sub- 
ject is  Tillinghast  v.  Champlin,  4  R.  I.  173,  67  Am.  Dec. 
510.  Here  a  surviving  partner  had  conveyed  half  of  the 
firm  property  to  defendant  at  a  time  when  the  firm  was 
largely  indebted,  and  had  absconded  with  the  money  re- 
ceived. The  complainant,  as  Receiver  of  the  firm,  filed 
his  bill  in  behalf  of  the  creditors  to  have  the  conveyance 
cancelled  on  the  ground  of  actual  fraud  by  the  surviving 
partner  and  the  grantee.  Proof  of  the  fraud  w^holly  fail- 
ed. The  court  then  discussed  the  question  in  regard  to  re- 
lief on  other  grounds,  saying,  (67  Am.  Dec.  p.  518)  : 

"The  question  which  then  arises  is,  whether,  drop- 
ping this  charge,  which  veins  and  intermingles  with 
the  whole  frame  and  texture  of  the  bill,  and  rejecting 
it  as  surplusage,  we  shall  be  justified,  by  the  rules  of 
the  jurisprudence  which  we  here  administer,  if  on  the 
allegations  of  the  bill  we  can  find  some  inferior  ground 
of  relief  than  the  actual  fraud  charged  of  giving  re- 
lief on  that  ground  under  this  bill.  It  is  said  by  the 
counsel  for  the  complainant  that  we  may  and  ought, 
and  he  seems  to  argue  as  if,  refusing  to  do  so,  we 
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should  be  guilty  of  sacrificing  the  inherent  justice  of 
the  case  to  a  mere  rule  of  chancery  pleading  and 
practice.  Now,  grant  that  this  be  so,  what  right  have 
we  to  dispense  with  rules  established  by  wisdom  for 
our  guidance  in  the  exercise  of  a  jurisdiction  which, 
considering  the  fallibility  of  human  judgment,  nec- 
essarily leave  us  quite  latitude  of  discretion  enough? 
Whilst,  on  the  one  hand,  we  know  no  system  of  jur- 
isprudence more  beneficial  in  its  administration  than 
that  of  the  English  chancery,  governed,  as  it  is,  by 
fixed  and  certain  rules  and  principles,  and  flexible  on- 
ly to  circum.stances  in  the  modes  of  relief  of  which  its 
forms  render  it  capable,  we  know  of  none,  considering 
its  pov/er  of  specific  action,  which  would  become  so  op- 
pressive, if,  flexible  in  principles  and  rules  as  well  as 
in  its  modes  of  relief,  it  were  so  altered  as  to  make  the 
chancellor  the  tyrant,  instead  of  the  judge  of  the 
causes  before  him. 

"Whilst  the  door  of  the  court  has  always  been  left 
wide  open  to  relieve  those  who  suffer  from  acts  or 
practices  of  fraud —  a  great  head  of  its  jurisdiction 
— it  has  always  been  most  careful  to  require  of  those 
who  apply  to  it  on  this  ground  to  scrutinize  their 
causes  of  complaint  before  they  enter  it,  and  to  allege 
and  thus  give  notice,  on  the  one  hand,  of  that  which 
they  intend  to  prove,  and  to  prove,  on  the  other,  that 
which  they  have  alleged  as  the  ground  of  the  relief 
applied  for." 

After  referring  to  the  English  cases  with  approval,  the 
court  said,  p.  520: 

"This  rule,  it  luill  he  noticed,  does  not  suppose  the 
hill  to  he  defective  in  allegations  to  he  met  hy  proof 
establishing  another  ground  of  relief  than  that  of  act- 
ual fraud,  but  to  be  fidl  in  that  respect;  the  difficidty 
being  that  these  allegations  are  pointed  with  the  others 
to  such  fraud,  as  the  distinct  ground  of  the  relief  ivhich 
the  hill  invokes.    Nor  is  the  rule,  as  was  remarked  by 


counsel  in  Price  v.  Berrington,  7  Eng.  L.  &  Eq.  255, 
'founded  on  any  martinet  principle  of  pleading.'  On 
the  contrary,  Lord  Cottenham,  speaking  of  it  in  Glas- 
cott  V.  Lang,  2  Phill.  310,  'as  a  rule  generally  acted 
upon,'  propounds  it  also  'as  founded  in  justice,'  'be- 
cause,' he  continues,  'the  door  of  this  court  being 
always  open  to  allegations  of  fraud,  it  would  be  un- 
just, and  much  to  be  deprecated,  to  afford  any  encour- 
agement to  such  allegations  by  allowing  a  party  to  try 
the  experiment  of  obtaining  relief  on  that  ground,  and 
if  it  failed,  to  fall  back  upon  his  bill  for  some  inferior 
kind  of  relief.'  This  we  deem  to  be  sound  morality, 
and  fit  to  be  observed  by  those  who  sit  in  the  gateway 
of  the  court  of  chancery  to  administer  the  high-toned 
justice  of  that  court."     (Our  italics). 


And  on  page  524  the  Court  says 


"In  almost  all  these  cases  it  ivill  he  found  that  the 
objection  to  relief  was  not  that  the  bill  did  not  con- 
tain allegations  sufficient  to  afford  a  basis  for  the  in- 
ferior or  secondary  relief  u'pon  ivhich  the  plaintiff  ivish- 
ed  to  fall  hack,  hut  that  having  mingled  with  those  al- 
legations imputations  of  personal  corruption  or  actual 
fraud,  he  had  pointed  his  hill  only  to  relief  upon  this 
higher  ground,  and  must  therefore  succeed  upon  that 
ground  or  not  at  all.  *  *  *  There  is  more  difficulty, 
therefore,  in  detecting  the  true  ground  or  grounds  up- 
on which  relief  is  sought  in  courts  of  equity  than  in 
the  courts  of  law;  but  when  detected,  the  result  in 
the  former  is  precisely  the  same  as  in  the  latter,  as 
to  charges  of  deceit  or  fraud.  In  either  forum,  if  they 
are  the  ground  of  the  action,  they  must  be  proved;  or 
however  good  may  be  the  case  of  the  plaintiff  if 
brought  forward  in  another  way,  he  must  fail  in  the 
way  in  which  he  has  chosen  to  put  it."     (Our  italics.) 

The  Court  accordingly  dismissed  the  bill,  but  indicated 
its  opinion  that  the  defendant  had  purchased  partnership 
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property  with  notice,  and  could  be  charged  as  a  trustee  of 
it  in  equity.  It  should  be  noted  that  in  the  above  case  the 
allegations,  independently  of  fraud,  would  have  supported 
a  decree  for  plaintiff,  while  in  the  case  at  bar  it  is  extreme- 
ly doubtful  if  enough  facts  are  alleged,  outside  of  fraud,  to 
entitle  the  complainant  to  relief. 

This  rule  has  been  acted  upon  time  and  again  by  the 
Federal  Courts  and  in  a  great  variety  of  cases.  Thus  in 
Dashiell  v.  Grosvenor,  13  C.  C.  A.  593,  66  Fed.  334,  27  L. 
R.  A.  67,  a  bill  to  enjoin  the  alleged  infringement  of  a  pat- 
ent, charged  actual  fraud  and  conspiracy.  Fraud  was  not 
proved,  but  the  Circuit  Court  granted  the  injunction  on 
the  ground  of  infringement.  The  bill  was  dismissed  by 
the  Circuit  Court  of  Appeals  because  the  complainant  had 
failed  to  prove  fraud,  and  was  therefore  not  entitled  to 
relief  because  of  mere  infringement.  The  Court  said,  (66 
Fed.  p.  339)  : 

'The  charges  of  fraud  have  been  made  either  under 
an  entire  misconception  of  the  facts  or  with  a  reckless- 
ness that,  at  least,  is  not  commendable,  and  should  not 
be  encouraged  by  an  endeavor  on  the  part  of  this  court 
to  relieve  the  complainants  of  the  embarrassment 
caused  thereby  by  holding  that  they  are  entitled  to  a 
decree  founded  on  some  general  ground  of  equity  juris- 
diction, not  specially  pleaded,  but  supposed  to  be  in- 
cluded in  the  prayer  for  general  relief.  While  equity 
will  always  relieve  those  who  suffer  from  acts  of 
fraud,  it  has  also  always  required  that  those  who  seek 
its  jurisdiction  on  that  account  shall,  after  having  care- 
fully scrutinized  the  cause  of  complaint,  most  clearly 
formulate  the  allegations  of  the  sam.e,  and  then  that 
they  shall  fully  prove  that  which  they  have  so  alleg- 
ed." 

The  Court  then  quotes  with  approval  from  Price  v.  Ber- 
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rin^on,  and  Tillinghast  v.  Champlin,  supra,  and  cites  a 
number  of  other  cases. 

In  Rejall  v.  Greenhood,  35  C.  C.  A.  97,  92  Fed.  945,  this 
Court  held  that  a  complainant  could  not  change  the  theory 
of  his  pleading  from  a  claim  under  an  assignment  which 
had  been  set  aside  by  the  state  court,  which  claim  was 
based  wholly  on  fraud,  to  a  claim  to  an  interest  in  the  sur- 
plus after  the  creditors  who  complained  against  the  as- 
signment had  been  satisfied. 

In  Hendryx  v.  Perkins,  52  C.  C.  A.  435,  114  Fed.  801,  the 
bill  sought  to  set  aside  a  prior  decree  of  the  same  court. 
The  complainant  alleged  that  in  the  original  cause  the 
answer  was  filed  on  June  29,  1885,  that  he  agreed  orally  to 
a  hearing  on  the  bill  and  ansvv'er,  that  said  answer  was 
withdrawn  without  his  knowledge  or  the  knowledge  of  the 
court  and  another  answer  fraudulently  interposed  on  July 
21st,  that  the  Court  heard  the  cause  on  the  bill  and  the 
second  answer  owing  to  the  fraud  and  trickery  of  the  de- 
fendant, and  upon  that  hearing  dismissed  the  bill.  The 
decision  of  the  circuit  court  was  that  although  no  fraud  was 
shown,  nevertheless  the  judgment  had  been  obtained  under 
a  mistake  of  the  court  and  all  parties,  and  therefore  should 
be  set  aside.  On  appeal,  it  was  held  that  the  question  of 
mistake  was  not  open  on  the  pleadings  and  the  decree  must 
be  reversed.     The  Court  said,  at  page  806 : 

"Putnam  v.  Day,  22  Wall.  60,  66,  22  L.  Ed.  764,  says : 
'A  decree  has  to  be  founded  on  the  allegata,  as  well  as 
probata,  of  the  cause.'  This,  as  is  well  known,  and  for 
the  best  of  reasons,  is  especially  applicable  to  bills  in 
equity  charging  fraud ;  and  the  rule  is  most  strictly  en- 
forced under  such  circumstances.  Daniell,  Ch.  Prac. 
(6th  Am.  Ed.)  382.  A  party  who  charges  fraud  as- 
sumes a  grave  responsibility  by  reason  of  making  in- 
jurious allegations,  which  he  cannot  escape  by  substi- 
tuting another  issue  in  lieu  thereof." 
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In  Burk  v.  Johnson,  76  C.  C.  A.  567,  146  Fed.  209,  the 
Court  said: 

"The  gravamen  of  the  hill  is  the  alleged  false  and 
fraudulent  representations  of  defendant,  and  the  de- 
cree must  he  sustained,  if  at  all,  upon  proof  of  the  spe- 
cific and  definite  fraud  alleged  in  the  hill.  'The  rule 
that  the  court  will  only  grant  such  relief  as  the  plain- 
tiff is  entitled  to  upon  the  case  made  by  the  bill  is 
most  strictly  enforced  in  those  cases  where  plain- 
tiff relies  upon  fraud.  Accordingly,  it  has  been  laid 
down  that  where  the  plaintiff  has  rested  his  case  in  the 
bill  upon  imputations  of  direct  personal  misrepresen- 
tation and  fraud,  he  cannot  be  permitted  to  support  it 
upon  any  other  ground.'  Daniell's  Ch.  PI.  &  Pr.  vol. 
1,  page  380;  Eyre  v.  Potter,  15  How,  41,  56,  14  L.  Ed. 
592;  Putnam  v.  Day,  22  Wall.  60,  66,  22  L.  Ed.  764; 
Hendryx  v.  Perkins,  52  C.  C.  A.  435,  114  Fed.  801. 
Attention  is  called  to  the  foregoing  rule  because  of  a 
claim  that  the  decree  below  might  be  supported  on 
proof  of  a  mutual  mistake.  We  do  not  wish  to  be  un- 
derstood as  intimating  that  the  proof  shows  such  a 
mistake,  but  the  rule  is  alluded  to  for  the  purpose  of 
sharply  defining  the  issue  before  us.  The  questions 
arising  on  this  appeal  will  be  stated  as  the  opinion 
progresses." 

Here  it  was  held  that  no  fraud  was  established,  and  the 
Circuit  Court  was  reversed.     See  also : 

C.  B.  &  Q.  R.  R.  Co.  V.  Babcock,  204  U.  S.  585,  598, 
51  L.   Ed.  638. 

and  cases  cited  supra  under  'Points  and  Authorities." 

The  rule  is  also  sustained  in  numerous  state  courts,  es- 
pecially in  those  jurisdictions  where  the  distinction  between 
law  and  equity  is  still  maintained.  Thus,  m  Mt.  Vernon 
Bank  v.  Stone,  2  R.  I.  109,  57  Am.  Dec.  709,  the  complain- 
ant alleged  that  his  agent  had  fraudulently  failed  and  re- 
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fused  to  account,  but  as  he  did  not  prove  the  fraud  the  court 
held  that  he  could  not  claim  an  accounting  because  of  the 
mere  failure  or  refusal  of  the  agent  to  account. 

In  Nichols  v.  Rosenfeld,  181  Mass.  525,  63  N.  E.  1063, 
Chief  Justice  Holmes  said: 

"The  cases  come  before  us  on  frivolous  bills  of  ex- 
ceptions concerning  which  perhaps  it  would  be  enough 
to  say  that  in  this  court  the  charge  of  fraud  is  re- 
garded as  something  more  serious  than  a  rhetorical 
embellishment,  that  if  a  man  puts  his  case  on  that 
ground  he  must  maintain  it  or  lose  it,  and  that  the 
plaintiffs  on  evidence  m.ade  it  abundantly  clear  that  if 
there  was  any  fraud  it  was  not  on  the  defendant's 
side." 

See  also  cases  cited  supra  under  Points  and  Authorities. 

The  above  authorities  are  absolutely  controlling,  and  the 
facts  of  this  case  bring  it  precisely  within  the  rule  laid 
down.  The  whole  frame  and  texture  of  the  bill,  from  be- 
ginning to  end,  is  fraud,  and  when  the  bill  is  compared 
with  the  decision  of  the  lower  court  it  is  seen  that  proof 
of  these  allegations  wholly  failed. 

After  the  formal  and  jurisdictional  allegations  of  the 
bill,  and  a  description  of  the  "base  lands,"  it  is  alleged  on 
information  and  belief  (trans,  p.  11)  that  during  the 
month  of  August,  1900,  John  A.  Benson,  Joseph  C.  Camp- 
bell, appellants  Cobban  and  Weirick,  and  certain  promoting 
stockholders  of  the  appellant  Payette  Lumber  &  Manufac- 
turing Company,  "did  ivrongfidly  and  unlawfully  agree, 
and  did  conspire  and  confederate  together  by  means  of  arti- 
fice and  deceit  to  surrender  said  'base  lands'  and  to  select 
other  lands  in  lieu  thereof,  and  to  cheat  and  defraud  com- 
plainant out  of  said  'lieu  lands'  ivhen  selected,"  and  "did 
conspire  to  cheat  and  defraud  complainant  out  of  the  title. 
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right  of  possession,  and  possession  and  proceeds  thereof," 
and  "converted  the  proceeds  to  their  oivn  use." 

The  Court  said  (trans,  p.  496)  :  "Neither  Cobban  nor 
his  associates  personally  knew  Benson,  Campbell,  Conklin 
or  Reddy."  and  at  page  499  states : 

"Moreover,  there  is  no  substantial  foundation  for 
the  charge,  elaborated  at  great  length  in  the  bill,  that 
Benson,  Campbell,  Weirick,  Cobban  and  others,  con- 
spired to  defraud  the  plaintiff.  So  far  as  Cobban  and 
Weirick  are  concerned,  together  with  their  associates 
and  the  promoters  and  officers  of  the  defendant,  Pay- 
ette Lumber  &  Manufacturing  Company,  it  is  enough 
to  say  that  there  is  no  basis  for  a  suspicion  even  that 
they  purported  to  defraud,  or  consciously  participated 
in  any  scheme  or  conspiracy  to  defraud  either  the  Un- 
ited States  or  the  plaintiff.  They  purchased  the  scrip 
by  mail  in  due  course  of  business,  were  not  acquainted 
with  either  Benson  or  Campbell,  and  had  no  knowledge 
of  the  facts  of  which  the  plaintiff  now  complains." 
(Our  italics.) 

The  balance  of  the  complaint  is  replete  with  allegations 
of  fraud  and  conspiracy.  Thus,  at  page  14  of  the  trans- 
cript, the  complainant  alleges  that  she  reposed  trust  and 
confidence  in  Campbell  and  Benson,  but  that  neither  of  them 
at  any  time  intended  to  carry  out  their  promises;  at  page 
15  she  alleges  that  Campbell  "wrongfully  and  fraudulent- 
ly and  in  furtherance  of  said  conspiracj^"  misrepresented 
the  effect  of  the  deeds  sent  to  her  for  her  signature;  at 
page  17,  that  certain  applications  for  selection  of  lieu 
lands  and  powers  of  attorney  were  signed  by  complainant, 
relying  on  Campbell's  representations  that  they  were  deeds 
of  certain  "base  lands"  to  Benson;  and  at  the  bottom  of 
the  page,  that  Benson  and  Campbell,  knowing  that  com- 
plainant trusted  them  and  would  sign  any  papers  Camp- 
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bell  sent  without  question,  surreptitiously,  and  in  further- 
ance of  said  co7ispiracy  and  scheme  to  defraud,  inserted 
said  poivers  of  attorney  amoiig  the  deeds  that  Campbell 
sent  to  complainant  for  her  signature;"  on  pages  19  and  20, 
complainant  alleges  that  certain  representations  made  by 
Campbell  were  false  and  fraudulent,  and  in  furtherance  of 
the  said  conspiracy.  It  should  be  noted  that  the  facts  here 
alleged  occurred  long  after  the  conveyance  of  the  lands  in 
question  to  Weirick.  On  page  34,  complainant  alleges  that 
Cobban  and  Weirick  were  mere  dummies  and  tools  of  Ben- 
son and  Turrish  and  the  promoting  stockholders  of  the 
Payette  Lum.ber  &  Manufacturing  Company;  at  page  36  it 
is  said,  "that  said  alleged  powers  of  attorney  and  alleged 
conveyance  to  Weirick,  Trustee,  are  invalid  and  fraudulent 
and  forged,  and  constitute  a  cloud  upon  complainant's  title 
to  said  lieu  lands."  In  the  prayer  at  page  37,  appellee  prays 
"that  the  alleged  power  of  attorney  be  declared  false  and 
forged,  and  said  alleged  deed  to  Weirick,  Trustee,  be  can- 
celled and  annulled." 

It  is  thus  seen  that  the  charges  of  fraud  and  conspiracy 
are  so  interwoven  with  the  whole  texture  of  the  bill  as  to 
be  almost  inseparable  from  any  other  allegations. 

The  answer  of  the  trial  court  to  all  these  allegations  has 
been  quoted  above.  The  court  expressly  found  that  there 
was  no  fraud  in  the  original  agreement  between  Mrs,  Conk- 
lin,  the  Reddys  and  Benson,  but  only  a  misapprehension  on 
the  part  of  Mrs.  Conklin  as  to  the  exact  means  of  carrying 
out  the  exchange.  The  court  does  hold  that  Benson  did  not 
subsequently  perform  that  agreement  and  that  his  subse- 
quent conduct  did  not  "harmonize  with  the  ordinary  stand- 
ard of  honesty  and  fair  dealing,"  (p.  504) .  This  was  based 
on  his  letter  of  Dec.  11,  1901,  quoted  in  the  opinion  (Tr.  p. 
504,  505)  which  showed  that  all  the  applications  were  be- 
ing held  up  in  the  Department  and  from  which  it  may  per- 
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haps  be  implied  that  no  money  had  yet  been  received  from 
the  prospective  purchasers  of  the  lieu  lands;  but  this  was 
months  after  Cobban  had  bought  and  paid  for  the  scrip, 
and  had  selected  the  lands  in  question.  So  this  subsequent 
conduct  on  the  part  of  Benson  even  if  susceptible  of  the 
construction  placed  on  it  by  the  Court  could  not  possibly 
taint  the  prior  transaction. 

The  Court  said    (Tr.  p.  517)  : 

"It  is  to  be  added,  that,  while  as  has  already  been 
said,  the  defendants  are  guilty  of  no  moral  wrong,  and 
are  wholly  exonerated  from  the  charges  of  fraud  pre- 
ferred in  plaintiff's  bill,  it  is  doubted  whether,  in  pur- 
chasing the  scrip,  they  exercised  that  measure  of  care 
required  of  those  who  would  claim  the  protection  of 
the  maxim  which  they  invoke." 

The  evidence  showed  that  appellant  Cobban  exercised  orr 
dinary  care  in  regard  to  the  purchase  of  this  scrip,  and  cer- 
tainly a  failure  to  exercise  extreme  care  is  no  ground  on 
which  complainant  can  rely  for  relief  in  equity. 

The  decision  was  not,  however,  based  on  any  misrepres- 
entations by  Benson  nor  on  any  breach  of  duty  by  Camp- 
bell, because  neither  of  these  persons  were  parties  to  the 
action,  and  no  privity  was  shown  between  them  and  ap- 
pellants. The  trial  court  thus  completely  exonerated  ap- 
pellants from  the  charge  of  fraud,  and  cancelled  the  convey- 
ances on  the  ground  that  the  original  conveyances  to  Weir- 
ick,  Trustee,  were  made  under  powers  of  attorney,  deliver- 
ed by  appellee's  agent  in  violation  of  instructions,  not 
kno^vn  to  appellants. 

This  change  in  the  theory  of  the  case  was  made  after 
the  evidence  v/as  introduced,  after  the  briefs  had  been  sub- 
mitted and  after  the  argument  had  been  made,  and  appel- 
lants had  absolutely  no  opportunity  to  attack  the  new  the- 


48 

ory.  Mistake  as  a  ground  for  relief  was  neither  alleged 
nor  proved,  and  the  only  possible  equitable  ground  for  re- 
lief upon  the  facts  and  law,  as  stated  by  the  Court,  is  that 
of  cancelling  a  cloud  on  title.  But  it  is  conclusively  settled 
in  the  Federal  Courts  that  a  bill  to  cancel  a  cloud  on  title 
can  only  be  maintained  where  the  plaintiff  is  in  possession, 
or  the  land  is  vacant  and  unoccupied.     See: 

Whitehead  v.  Shattuck,  138  U.  S.  146,  34  L.  Ed. 

873. 
Lawson  v.  U.  S.  Min.  Co.,  207  U.  S.  1,  52  L.  Ed.  65. 
Whitehouse  v.  Jones  (W.  Va.)  12  L.  R.  A.  (N.  S.) 

76,  note. 
Stockton  v.  0.  S.  L.  R.  Co.,  170  Fed.  626. 

Appellee  had  alleged  in  her  bill  that  the  land  was  va- 
cant and  unoccupied  and  not  in  the  possession  of  appellant, 
The  Payette  Lumber  &  Manufacturing  Company  (Trans, 
pp.  3,  4).  The  appellant  Company,  however,  denied  these 
allegations  and  affirmatively  alleged  its  own  possession 
(Trans,  pp.  42,  54).  As  long  as  the  theory  of  the  case  was 
fraud  the  question  of  possession  was  doubtlessly  immater- 
ial, but  when  the  Court  by  its  decision  made  the  theory  of 
the  case  that  of  removing  a  cloud  on  title,  possession  be- 
came one  of  the  material  and  ultimate  facts.  Appellee  had 
given  no  evidence  on  this  point  and  appellants  had  no  op- 
portunity to  show  their  own  possession.  But  the  Court 
assumed  appellants  were  in  possession  for  it  says  in  its 
opinion  that  they  have  undoubtedly  incurred  expenses  ag- 
gregating considerable  amounts  "in  caring  for  the  timber 
growing  thereon,  and  in  paying  taxes  and  other  charges." 
(Tr.  518.) 

This  change  in  theory  was  therefore  absolutely  prejudi- 
cial to  them,  for  they  had  tried  the  case  on  the  issues  rais- 
ed by  the  pleadings.     The  rule  established  by  the  authori- 
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ties  above  cited  is  therefore  peculiarly  applicable  to  this 
case.  The  charges  of  fraud  are  the  gravamen  of  the  com- 
plaint, the  court's  decision  wholly  negatives  fraud  and  en- 
tirely changes  the  theory  of  the  case,  and  relief  should  not 
have  been  given  on  any  inferior  ground  of  equity  jurisdic- 
tion, even  if  such  inferior  ground  had  been  alleged  and 
proved. 

Appellant  Cobban  Had  Implied  Authority  to  Insert  His 
Oivn  Name  in  the  Blank  Potvers  of  Attorney  and  to  Con- 
vey to  Weirick  as  Attorney  in  Fact  of  Appellee. 

Aside  from  the  questions  of  pleading  and  practice  it  is 
submitted  that  the  trial  court  erred  in  its  conclusions  of 
law  (trans,  pp.  509-517).  In  the  first  place  it  held  that  the 
conveyances  from  Cobban  to  Weirick  were  without  author- 
ity, especially  in  view  of  the  fact  that  the  powers  of  at- 
torney as  sent  to  Cobban  were  in  blank  as  to  the  name  of 
the  attorney  in  fact,  and  Cobban  inserted  his  own  name 
therein.  This  holding  is  predicated  on  a  misconception  of 
the  decision  in  Allen  v.  Withrow,  110  U.  S.  119,  28  L.  Ed. 
90-94.  That  was  a  case  of  an  express  oral  authority  to 
Allen  to  fill  in  the  name  of  his  wife  as  grantee.  He  had 
delivered  the  deed  with  the  name  of  the  grantee  still  in 
blank,  and  the  blank  had  never  been  filled  out.  The  obser- 
vation quoted  from  Mr.  Justice  Field  can  have  no  bearing 
on  the  question  here  involved,  which  is,  v/hether  an  author- 
ity in  appellant  Cobban  to  fill  the  blanks  in  the  powers  of 
attorney  can  be  implied  from  the  circumstances. 

The  feature  in  the  case  at  bar  which  the  court  relied  upon 
to  distinguish  it  from  the  case  of  Conklin  v.  Benson,  (Cal.) 
116  Pac.  34,  was  that  Cobban  himself  filled  the  blanks  in 
the  powers  of  attorney.  -Appellant's  contention  is  that  he 
had  implied  authority  to  do  so,  and  that  the  existence  of  the 
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blanks  was  no  notice  of  any  defect  in  the  agency,  or  of  any 
secret  understanding  as  to  payment  being  a  condition  prece- 
dent to  such  authority.  Here  the  seller  had  no  interest  in 
the  acts  of  the  agent,  and  it  was  wholly  immaterial  to  the 
seller  whether  the  agent  was  honest,  competent  or  other- 
wise, for  Cobban  purchased  the  scrip,  or  right  of  selection, 
and  not  the  land  after  it  was  selected. 

The  strict  rule  that  a  deed  or  power  of  attorney  executed 
with  the  name  of  the  grantee  or  attorney  in  blank  is  invalid 
unless  filled  out  in  pursuance  of  an  authority  in  writing, 
has  been  repudiated  in  almost  every  American  jurisdiction. 
It  rests  on  the  ancient  theory  of  the  peculiar  sanctity  of 
sealed  instruments,  which  has  been  done  away  with  in 
Idaho  by  Section  3319  of  the  Revised  Codes,  which  reads  as 
follows : 

"All  distinctions  between  sealed  and  unsealed  instru- 
ments are  abolished." 

Such  a  provision  is  found  in  a  majority  of  our  state  jur- 
isdictions. In  the  case  of  Drury  v.  Foster,  69  U.  S.  24,  17 
L.  Ed.  780,  it  was  said : 

"We  agree — if  she  was  competent  to  convey  her  real 
estate  by  signing  and  acknowledging  the  deed  in  blank 
and  delivering  the  same  to  an  agent  with  an  express 
or  implied  authority  to  fill  up  the  blank  and  perfect 
the  conveyance — that  its  validity  could  not  well  be  con- 
troverted, although  it  was  at  one  time  doubted  whether 
a  parol  authority  was  adequate  to  authorize  an  altera- 
tion or  addition  to  a  sealed  instrument.  The  better 
opinion  at  this  day  is  that  the  power  is  sufficient." 

In  2  Cyc.  159,  160  it  is  said: 

"It  may  be  laid  down  generally  that  if  one  signs  an 
instrument  containing  blanks,  he  must  be  understood 
to  intrust  it  to  the  person  to  whom  it  is  so  delivered 
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to  be  filled  up  properly,  according  to  the  agreement 
between  the  parties,  and  when  so  filled  the  instrument 
is  as  good  as  if  originally  executed  in  complete  form; 
and  if  one  sign  or  indorse  a  note  or  bill  containing 
blanks  to  be  filled,  the  delivery  of  such  an  instrument  is 
an  authority  to  fill  up  the  blanks  in  conformity  with  the 
original  agreement.  As  has  been  pointed  out,  however, 
this  is  a  question  of  authority,  and  not  of  alteration  of 
a  completed  instrument. 

"If  a  party  to  an  instrument  intrusts  it  to  another 
for  use,  with  blanks  not  filled,  such  instrument  so  de- 
livered carries  on  its  face  an  hnplied  authority  to  fill 
up  the  blanks  necessary  to  perfect  the  same;  and  as 
between  such  party  and  innocent  third  persons  the  per- 
son to  whom  the  instrument  is  so  intrusted  must  be 
deemed  the  agent  of  the  party  who  committed  the  in- 
strument to  his  custody.  Even  if  the  note  is  not  a 
negotiable  one,  still  the  rule  above  stated  is  held  to 
be  the  same  as  to  the  liability  of  the  person  signing 
the  blank,  if  it  is  a  contract  for  the  payment  of  money, 
for  the  leaving  of  a  blank  raises  the  implied  authority 
to  treat  the  person  with  whom  the  paper  was  intrusted 
as  an  agent  authorized  to  fill  the  blank.  So  the  doctrine 
applies,  whether  the  paper  is  discounted  or  is  delivered 
in  payment  of  an  existing  debt. 

In  like  manner  any  bona  fide  holder  into  whose  hands 
the  instrument  passes  has  authority  to  fill  blanks  to 
perfect  the  instrument."      (Our  italics). 

And  at  page  162  it  is  said : 

"One  v/ho  signs  a  blank  piece  of  paper  cannot  be 
bound  without  showing  an  authority  to  fill  it,  unless 
some  principle  of  estoppel  can  be  applied,  and  as  be- 
tween the  signer  and  the  party  to  whom  the  instrument 
is  intrusted,  or  as  between  the  former  and  a  subsequent 
purchaser  with  notice  of  limitations  upon  the  authority 
of  the  person  to  whom  the  instrument  is  intrusted,  the 
signer  cannot  be  bound  by  the  filling  of  unauthorized 
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blanks  or  the  excessive  exercise  of  authority  in  filling 
blanks  intentionally  left  to  be  filled.  But  it  does  not 
matter  that  the  party  taking  mich  instrument  has 
knowledge  of  the  mere  fact  that  it  ivas  executed  in 
blank,  so  long  as  there  is  nothing  to  put  him  on  notice 
that  the  authority  thereby  conferred  is  restncted  or 
has  been  violated."     (Our  italics). 

These  quotations  are  fully  borne  out  by  numerous  cases 
cited  in  the  notes. 

The  question  of  filling  blanks  in  instruments  after  execu- 
tion is  fully  treated  in  3  Enc.  L.  &  P.,  428-448.  At  page 
430  it  is  said : 

"The  strict  rule  of  the  English  Courts  has  been  ap- 
plied in  a  number  of  the  states  of  the  Union." 

Cases  are  then  cited  from  several  jurisdictions  showing 
that  in  most  instances  the  earlier  cases  supporting  the  Eng- 
lish rule  have  been  overruled  or  modified.  At  pages  431- 
432,  the  same  author  states: 

"But  the  courts  of  ether  states  of  the  Union  have 
taken  the  view^  that  the  principle  that  an  authority  to 
make  a  deed  or  execute  a  sealed  instrument  for  another 
must  be  under  seal  should  be  limited  to  the  execution 
of  a  sealed  instrument  by  one  person  for  another;  and 
it  is  considered  that  the  mere  completion  of  an  imper- 
fect sealed  instrument  by  the  filling  of  blanks  left  there- 
in does  not  come  within  the  inhibition  of  the  rule  that 
authority  to  make  a  sealed  instrument  must  be  under 
seal.  In  line  v/ith  this  viev/,  cases  are  found  which 
have  sustained  the  suflflciency  of  parol  authority  to  fill 
blanks  in  sealed  instrum.ents  such  as  deeds,  bonds, 
mortgages,  and  powers  of  attorney  under  seal." 

At  page  433  it  is  said: 

"It  may  be  stated  as  a  general  rule,  which  is  unques- 
tionably applicable  to  all  simple  contracts  in  writing. 
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and,  according  to  some  authorities,  also  to  specialties, 
that  where  a  person,  intending  to  enter  into  a  contract, 
delivers  to  another  a  writing  containing  blanks,  evi- 
dently meant  to  be  filled,  this  creates  m  the  receiver  of 
such  instrument,  and,  at  least  in  the  case  of  negotiable 
papers,  in  his  tranferees,  an  implied  authority  to  com- 
plete the  instrument  by  filling  the  blanks  in  the  way 
apparently  contemplated  by  the  maker,  with  matter  in 
general  conformity  to  the  character  of  the  writing,  pro- 
vided it  be  done  within  a  reasonable  time." 

To  support  the  latter  statement  cases  are  cited  from  Ala- 
bama, Colorado,  Illinois,  Indiana,  Iowa,  Kentucky,  Maine, 
Massachusetts,  Mississippi,  Missouri,  New  York,  Oregon, 
Pennsylvania,  South  Carolina,  Tennessee,  Texas,  Virginia 
and  Wisconsin.    At  page  435  it  is  said : 

"Where  the  view  obtains  that  authority  to  fill  blanks 
in  sealed  instruments  can  be  conferred  only  by  an  in- 
strument under  seal,  there  can,  of  course,  be  no  implied 
authority  to  fill  such  blanks. 

"But  in  jurisdictions  holding  that  blanks  in  special- 
ties may  he  foiled  in  pursuance  of  parol  authority,  such 
authority  need  not  be  expressly  given,  but  may  be  im- 
plied from  the  circumstances  of  the  case."  (Our 
italics). 

Many  of  the  cases  have  involved  negotiable  instruments, 
but  as  the  rule  is  based  on  principles  of  agency  the  precise 
nature  of  the  instruments,  whether  it  be  a  note,  deed,  bond, 
mortgage,  or  power  of  attorney,  is  wholly  immaterial. 

In  3  Enc.  L.  &  P.,  440-442,  the  author  speaks  as  follows 
in  reference  to  the  filling  of  blanks  in  violation  of  the  au- 
thority given : 

"It  is  a  well-settled  principle,  applicable  to  both  nego- 
tiable and  non-negotiable  contracts,  that,  where  a  per- 
son, with  intent  to  execute  a  contract,  delivers  to  an- 
other an  incomplete  instrument,  and  such  other  has 
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authority,  either  expressly  given  or  implied  by  law,  to 
complete  the  instrument,  such  instrument  is  enforce- 
able in  the  hands  of  a  purchaser  for  value  and  without 
notice,  notwithstanding  the  blanks  have  been  filled  up 
in  a  manner  violative  of  the  authority  conferred. 

"This  doctrine  is  based  on  principles  of  agency.  The 
filling  of  such  blanks  in  a  wrongful  manner  by  a  person 
having  express  or  implied  authority  to  fill  them  in  an- 
other way  is  deemed  to  be  a  breach  of  confidence 
merely,  and  is  held  to  be  within  the  scope  of  the  princi- 
ple that,  where  one  of  two  innocent  persons  must  suffer 
through  the  wrongful  act  of  a  third  person,  the  loss 
must  fall  on  that  one  who  reposed  confidence  in  such 
third  person  and  thereby  enabled  him  to  perpetrate 
the  wrong." 

Of  the  numerous  authorities  cited  in  support  of  the  above 
propositions  we  only  wish  to  refer  to  a  few  of  the  more 
important  ones.  The  case  of  Bridgeport  Bank  v.  New  York 
etc.  R.  Co.,  30  Conn.  231-274,  involved  the  question  of  a 
parol  authority  to  fill  a  blank  in  a  power  of  attorney  under 
seal.    The  court  said: 

"Nor  can  any  reason  be  assigned  which  is  founded 
in  good  sense  and  is  not  entirely  technical,  why  a  blank 
in  an  instrument  under  seal  may  not  be  filled  up  by  the 
party  receiving  it  after  it  is  executed,  as  well  as  any 
other  contract  in  writing,  where  the  parties  have  so 
agreed  at  the  time.  In  either  case  the  contract,  when 
the  blank  has  been  filled,  expresses  the  exact  agreement 
of  the  parties  and  nothing  but  an  extreme  technical 
view  derived  from  the  ancient  law  of  England  can  jus- 
tify the  making  of  any  distinction  between  them." 

In  Commercial  Bank  v.  Kortright,  22  Wend.  348,  34  Am. 
Dec.  317,  the  question  of  an  implied  authority  to  fill  blanks 
in  a  power  of  attorney  to  transfer  a  stock  certificate  was 
involved,  and  there,  as  here,  evidence  of  commercial  usage 
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had  been  given  to  show  that  this  was  customary.    The  court 
said  (34  Am.  Dec.  325)  : 

"The  power  of  attorney  to  transfer,  etc.,  was  made  in 
blank  by  the  owner  placing  his  name  and  seal  with  the 
subscription  of  a  witness  upon  the  back  of  the  certifi- 
cate, which  was  sent  for  the  purpose  of  having  a  power 
written  above  the  name  and  seal,  to  any  person  who 
might  advance  money  on  its  security,  to  whomsoever 
he  might  direct :  was  that  power  valid  when  thus  writ- 
ten? This  objection,  like  the  last,  would  have  been 
more  formidable  in  England  a  century  or  two  ago,  than 
it  is  now  in  this  country.  Evidence  was  given  that  this 
was  the  customary  mode  for  years  of  transferring 
stock  in  our  great  stock  market  of  New  York,  as  well 
as  elsewhere.  Such  a  custom  certainly  could  not  vary 
the  settled  law,  if  that  pronounced  a  deed  or  other 
sealed  instrument  to  be  void  when  written  and  exe- 
cuted in  this  manner;  but  the  evidence  of  custom  is 
good  not  to  contradict  or  change  the  law,  but  to  ex- 
plain the  meaning  and  intent  of  parties  in  contracts : 
as  here,  to  show  Barker's  understanding  and  design  in 
regard  to  the  authority  he  gave.  Judge  Edwards,  at 
the  trial,  stated  its  effect  with  precision.  He  said  that 
'the  testimony  was  legal  proof  not  to  vary  the  law,  but 
to  show  Barker's  intention  in  thus  executing  an  instru- 
ment in  blank.'  " 

And  at  page  326  the  Court  states : 

"Now  the  writing  of  a  whole  power  to  transfer, 
with  verbal  or  implied  authority  to  do  so,  above  a  seal 
and  signature  on  the  back  of  a  stock  certificate,  where 
nothing  else  could  with  any  propriety  be  possibly  writ- 
ten, is  a  far  smaller  excuse  for  delegated  authority, 
than  where  the  name  of  a  party  is  inserted,  or  still 
more  the  sum  for  which  he  is  to  become  bound.  There 
the  responsibility  that  the  agent  may  impose  upon  his 
principals  is  unlimited.  Here  it  is  confined  to  the  hun- 
dred shares  of  stock,  with  the  latitude  of  inserting  one 
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name  or  another  as  the  vendee,  pledgee,  or  the  at- 
torney." 

In  the  case  of  Eagleton  v.  Gutheridge,  11  M.  &  W.  466, 
notwithstanding  the  strictness  of  the  English  courts  as  to 
filling  blanks  after  execution,  it  was  held  that  the  filling  in 
of  a  blank  in  a  sealed  power  of  attorney  sent  from  a  for- 
eign country  did  not  invalidate  it  because  the  authority  to 
fill  the  blank  was  implied.  Two  other  cases  involving  blanks 
in  powers  of  attorney  and  holding  the  same  rule,  are  Mark- 
ham  v.  Comaston,  Moore  (K.  B.)  547,  and  Vliet  v.  Camp, 
13  Wis.  198. 

But  there  can  be  no  difference  betw^een  an  implied  au- 
thority to  fill  a  blank  in  a  power  of  attorney  and  an  implied 
authority  to  fill  a  blank  in  a  deed,  bond,  or  other  instrument 
in  writing.  A  leading  case  in  this  country  on  the  general 
subject  is  Inhabitants  of  So.  Berwick  v.  Huntress,  53  Me. 
89,  87  Am.  Dec.  535.  The  Court  said  (87  Am.  Dec.  536, 
538,  539,  542)  : 

"It  seems  to  be  now  well  settled  that  where  a  party 
executes  a  deed  or  bond  or  other  instrument,  and  gives 
authority  to  that  person  to  fill  up  the  blanks,  and  thus 
perfect  the  instrument,  and  he  does  so,  its  validity  can- 
not be  controverted.  This  authonty  may  be  by  parol. 
It  may  be  implied  from  the  facts  proved  ivhen  those 
facts,  fairly  considered,  justify  the  inference.  When  the 
authority  is  established,  either  by  evidence  of  express 
authority,  or  by  implication,  the  power  icill  extend  as 
far  as  such  express  or  implied  authority  is  given.  The 
law  on  this  subject  has  recently  been  stated  by  the  su- 
preme court  of  the  United  States  in  Drury  v.  Foster, 
2  Wall.  24.     *     *     * 

"The  law  on  this  subject  in  Massachusetts,  before 
the  separation,  is  stated  by  Chief  Justice  Parsons  in 
Smith  V.  Crooker,  5  Mass.  538.  That  was  a  case  on  a 
collector's  bond,  in  which,  after  the  surety  had  signed, 
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a  blank  had  been  filled.  The  judge  after  stating  the 
general  principle,  that  it  would  not  be  an  alteration 
which  would  avoid  the  bond,  to  fill  up  blank  spaces 
left,  if  the  party  executing  the  bond  agrees  that  it  may 
be  afterwards  filled  up,  says:  'And  the  party  execut- 
ing the  bond,  knowing  that  there  are  blanks  in  it  to  be 
filled  up  by  inserting  particular  names  or  things,  must 
be  considered  as  agreeing  that  the  blanks  may  be  thus 
filled  after  he  has  executed  the  bond.'  This  decision 
is  cited  and  accepted  by  the  counsel  on  both  sides  as 
the  rule  to  be  applied  to  the  case  at  bar. 

"It  was  adopted  by  the  presiding  judge,  but  he  ruled 
that  the  filling  of  the  blank  space  left  for  the  insertion 
of  the  penal  sum  did  not  come  within  the  rule.  The 
correctness  of  that  ruling  is  the  question  now  presented 
by  the  exceptions. 

''It  is  evident  that  the  implied  authority  is  limited, 
but  it  clearly  may  extend  beyond  mere  matters  of  form, 
or  the  mere  insertion  of  ivords,  ivhich  the  law  itself 
would  supply.  It  may,  as  it  has  been  shown,  extend  to 
those  matters  which  are  required  to  make  it  a  binding 
and  perfect  instrument.     *     *     * 

"The  rule  invoked  is  purely  technical.  Practically, 
there  is  no  real  distinction  in  this  matter  between  bonds 
and  simple  contracts.  There  is  no  more  danger  of  fraud 
or  injury  or  wrong  in  allowing  insertions  in  a  bond 
than  there  is  in  allowing  them  in  a  promissory  note  or 
bill  of  exchange.  Both  are  agreements  or  contracts, 
and  in  neither  can  unauthorized  alterations  be  made 
with  impunity.  Considering  that  the  assumed  differ- 
ence rests  on  a  mere  technical  rule  of  the  common  law, 
we  do  not  think  that  the  rule  should  be  extended  be- 
yond its  necessary  limits,  viz. :  that  a  sealed  instrument 
cannot  be  executed  by  another,  so  far  as  its  distinguish- 
ing characteristic  as  a  sealed  instrument  is  in  question, 
unless  by  an  authority  under  seal."     (Our  italics). 

In  Burk  v.  Johnson,  76  C.  C.  A.  567,  146  Fed.  209,  the 
Circuit  Court  of  Appeals  for  the  Eighth  Circuit  said : 
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"The  deed  executed,  acknowledged,  and  deposited 
in  escrow  by  Johnson  and  his  wife  was  for  the  con- 
venience and  at  the  request  of  Burk  executed  in  blank, 
the  name  of  the  grantee  being  omitted,  with  the  agree- 
ment made  at  the  time  that  Burk  might  thereafter  di- 
rect what  name  should  be  inserted.  Presumptively,  as 
the  consideration  for  the  assignment  of  the  copyright 
was  payable  to  Burk,  he  had  a  right  to  fill  in  his  own 
name.  He  substantially  did  so,  and  caused  the  deed, 
with  the  blank  so  filled,  to  be  duly  recorded  in  the 
proper  recorder's  oflfice.  Did  this  avoid  the  deed?  We 
think  not.  It  carried  out  the  undoubted  intention  of 
the  parties,  and  executed  the  contracj;  as  actually  made. 
A  deed  to  real  estate  situated  in  the  state  of  Kansas 
need  not  be  executed  under  the  seal  of  the  grantors 
(Section  1195,  Gen.  St.  1901),  and  accordingly  the 
deed  in  question  was  not  so  executed.  In  such  circum- 
stances, whatever  may  be  the  rule  in  cases  where  the 
deed  must  be  a  specialty,  parol  authority,  express  or 
implied,  to  fill  in  a  grantee's  name  after  execution  by 
the  grantors  is  sufficient,  and  when  done  the  deed  is 
good.  Mechem  on  Agency,  Sec.  94,  and  cases  cited; 
Am.  and  Eng.  Ency.  of  Law,  vol.  1,  p.  955,  and  cases 
cited.  Even  if  the  conveyance  is  by  law  required  to 
be  under  seal  of  the  grantor,  there  is  abundant  author- 
ity and  reason  for  holding  that  a  blank  left  for  the 
name  of  grantee  may  be  filled  in  by  the  grantee  after 
execution."     (Citing  cases). 

In  Van  Etta  v.  Evanson,  28  Wis.  33,  9  Am.  Rep.  486,  it 
was  said: 

"The  only  question  of  law  in  the  case  is  as  to  the 
authority  of  Hegg  thus  to  fill  the  blanks.  It  does  not 
appear  that  the  defendant  directly  or  expressly  author- 
ized Hegg  to  insert  the  name  of  the  plaintiff  or  of  any 
particular  person ;  and  his  authority  to  do  so,  if  it 
existed,  is  to  be  implied  from  the  facts  and  circum- 
stances of  the  execution  and  delivery  of  the  papers.   It 
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is  insisted  that  no  such  authority  can  be  implied,  or 
expressly  given  by  parol,  to  write  or  insert  anything 
in  a  sealed  instrument  after  delivery,  and  that  a  re- 
delivery is  necessary  to  give  it  any  validity.  Author- 
ities to  this  effect,  and  we  believe  all  that  are  to  be 
found,  are  cited.  On  the  other  hand  cases  holding  the 
opposite  doctrine  are  cited.  The  latter  are  consider- 
ably the  most  numerous,  and  among  them  is  a  case  in 
this  court.  Vliet  v.  Camp,  13  Wis.  198.  This  last 
really  controls  the  present  case,  unless  it  is  to  be  over- 
ruled; and  we  certainly  see  no  occasion  for  that.  The 
grounds  upon  which  the  opposite  decisions  proceed  are 
well  stated  by  Chief  Justice  Marshall  in  The  United 
States  V.  Nelson  &  Myers,  2  Brock,  64.  They  are 
grounds  of  the  purest  and  most  unalloyed  technicality, 
07nginating  in  a  state  of  things  and  condition  of  the 
laiv  which  have  long  since  passed  aivay."  (Our  italics). 

In  Friend  v.  Ward  &  Yahr,  126  Wis.  291,  1  L.  R.  A.  (N. 
S.)   891,  the  same  court  said: 

"But  the  general  rule  is  that  when  one  delivers  an 
instrument,  whether  the  same  be  required  to  be  under 
seal  or  not,  so  executed  as  to,  in  form,  give  it  full  valid- 
ity upon  the  filling  up  of  blanks,  authority  for  the 
holder  thereof  to  do  that  is  implied." 

In  State  v.  Young,  23  Minn  551,  it  was  said: 

"We  therefore  hold  that  parol  authority  is  sufficient 
to  authorize  the  filling  of  a  blank  in  a  sealed  instru- 
ment, and  that  such  authority  may  be  given  in  any 
way  by  which  it  might  be  given  in  a  sealed  instru- 
ment. (Citing  cases).  *  *  *  There  is  no  claim 
that  express  authority  was  given,  but  this  is  not  nec- 
essary. Such  authority  may  be  implied  from  the  cir- 
cumstances. It  may  be  implied  from  the  facts 
proved,  when  these  facts  all  taken  together  and  fairly 
considered  justify  the  inference." 
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In  the  case  of  Chicago  v.  Gage,  95  111.  593,  35  Am.  Rep. 
182,  an  official  bond  was  executed  by  the  obligor  and  some 
of  the  sureties,  with  the  name  and  term  of  the  office,  the 
date,  the  penal  sum  and  the  names  of  other  sureties  in 
blank,  and  was  left  in  the  custody  of  the  obligor.  This 
was  done  with  the  understanding  that  the  sum  to  be  in- 
serted should  not  exceed  $250,000.  The  blanks  were  filled 
with  the  knowledge  of  the  obligor,  and  a  larger  sum  than 
$250,000  was  inserted.  It  was  held  that  the  bond  was 
valid  and  that,  assuming  the  obligee  knew  of  the  existence 
of  the  blanks,  there  was  no  notice  of  the  secret  agreement. 
The  court  said,  (35  Am.  Rep.  189,  191)  : 

"The  position  taken  is,  that  any  material  defect 
whatever  apparent  upon  the  face  of  the  bond  is  suffi- 
cient to  give  notice  of  the  actual  facts  respecting  the 
condition  of  the  execution  of  the  bond.  There  were 
several  defects  here  apparent  upon  the  face  of  the 
bond,  but  no  one  of  them,  that  we  can  see,  should  af- 
fect the  obligee  with  notice  that  it  was  the  understand- 
ing of  the  sureties  that  the  penalty  of  the  bond  was 
not  to  be  more  than  $250,000,  or  put  them  upon  in- 
quiry on  the  subject  to  ascertain  whether  it  was  not 
to  be  any  larger  than  that.  Surely,  the  lack  of  a  date 
in  the  bond  would  not  do  so;  nor  the  absence  of  the 
names  of  the  sureties  in  the  body  of  the  bond ;  nor  the 
omission  of  the  name  of  the  office;  and  no  more  so,  as 
we  conceive,  did  the  blank  in  the  bond  for  the  penal 
sum.  This  could  not  excite  suspicion  of  there  having 
been  a  limitation  of  the  amount  of  the  penalty.  One 
could  reasonably  be  led  to  infer  no  more  from  it,  than 
that  as  by  the  law  the  amount  of  the  penalty  was  to 
be  fixed  by  the  common  council,  the  penal  sum  had  been 
left  blank  to  be  filled  in  when  the  common  council 
should  have  determined  what  the  amount  of  the  pen- 
alty should  be.  Under  the  decisions,  the  vrincipal 
obligor  had  an  apparent  implied  authority  to  fill  up 
the  blank,  and  the  blank  ivas  filled  by  his  direction. 
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"The  obligee  was  justifed  in  assuming,  and  acting 
upon  the  assumption,  that  Gage  really  possessed  the 
authority  ivith  ivhich  he  was  apparently  clothed. 
Knoivledge  of  the  unfilled  blank  for  the  penalty  was  but 
knotuledge  of  the  implied  authority  to  fill  it;  and  con- 
sequently coidd  be  no  ground  of  suspicion  of  the  lack 
of  authority.  The  imperfection  upon  the  face  of  the 
bond  which  is  to  have  the  effect  of  the  notice  contend- 
ed for,  must,  as  we  regard,  be  of  such  character,  that 
it  points  toward,  indicates,  and  excites  suspicion  of  the 
particular  matter  of  defense  alleged  against  the  in- 
strument, and  as  an  ordinarily  prudent  man,  to  put 
the  obligee  to  make  inquiry  as  to  the  existence  of  the 
very  thing  which  is  set  up  in  defeat  of  the  instrument 
— as  in  this  case,  the  condition  of  the  limitation  of  the 
penalty  to  $250,000.     *     *     * 

"The  bond  signed  and  sealed  by  the  sureties  was 
presented  by  Gage  to  the  common  council  as  his  re- 
quired official  bond.  The  comm.on  council  were  not  to 
suppose  that  the  sureties  had  done  a  mere  idle  thing, 
or  that  they  were  dealing  deceitfully  with  the  council 
in  tendering  this  bond  for  their  acceptance,  and  hav- 
ing in  reserve  a  secret  understanding  which  should 
nullify  the  bond.  But  they  had  the  right  to  think 
the  sureties  meant  honestly,  and  intended  that  the  in- 
strument they  had  signed  should  be  accepted  as,  and 
serve  for,  the  official  bond  of  Gage.  And  although 
there  were  the  unfilled  blanks  in  the  instrument,  they 
saw  that  Gage  had  implied  authority  to  fill  them  in 
such  appropriate  manner  as  might  be  necessary  to 
make  it  such  that  it  would  be  accepted  by  the  common 
council  as  Gage's  official  bond  as  city  treasurer,  as  they 
were  so  informed  by  decisions  of  the  highest  courts 
in  the  land.  Of  course  then  the  blanks  in  the  bond 
ivere  no  indication  of  the  want  of  authority,  and  could 
not  put  the  obligee  upon  inquiry  as  to  its  existence." 
(Our  italics). 

The  case  last  cited  effectually  disposes  of  the  suggestion 
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of  the  trial  court  that  the  mere,  existence  of  the  blanks  in 
the  powers  of  attorney  were  notice  to  appellant  Cobban  of 
a  defect  in  the  authority  and  the  alleged  agreement  that 
payment  should  precede  delivery  of  the  title  papers.  The 
secret  understanding  between  appellee  and  Campbell  and 
Benson,  in  the  case  at  bar,  corresponds  to  the  secret  under- 
standing in  the  Illinois  case,  that  the  penal  sum  should  not 
exceed  $250,000.  In  neither  case  was  there  anything  to 
put  the  other  party  on  notice  as  to  the  existence  of  the  secret 
agreement. 

In  Clemmons  v.   McGeer,    (Wash.)    115  Pac.   1081,  the 
Court  said: 

"Appellants  executed  the  deed  with  the  name  of 
the  grantee  left  blank.  In  this  condition  it  was  deliv- 
ered into  the  hands  of  Bell  by  appellants,  upon  his 
promise  to  produce  the  receipts  showing  payment  for 
material  furnished  and  work  upon  the  building  to  the 
extent  of  the  value  of  the  land.  Bell  then  inserted  the 
name  of  respondent  in  the  deed  as  grantee  and  deliv- 
ered it  to  him  for  value;  whether  as  a  mortgage  to 
secure  a  loan  or  an  absolute  conveyance  we  need  not 
now  determine.  There  is  no  allegation  of  any  knowl- 
edge on  the  part  of  respondent  as  to  the  manner  in 
which  Bell  acquired  possession  of  the  deed,  nor  of 
fraud  of  any  nature  on  the  part  of  respondent  indicat- 
ing that  he  was  other  than  an  innocent  purchaser  or 
mortgagee  of  the  land.  The  possession  of  the  deed  by 
Bell  was  such  prima  facie  evidence  of  its  delivery 
as  we  think  entitled  respondent  to  assume  that  it  had 
been  delivered  to  Bell  for  the  purpose  of  conveying  title 
to  the  land.  Richmond  v.  Morford,  4  Wash.  337,  341, 
30  Pac.  241,  31  Pac.  513.  Now  had  Bell's  name  been 
inserted  in  the  deed  at  the  time  it  was  executed  by  ap- 
pellants, and  had  Bell  then  conveyed  by  deed  of  his 
own  to  respondent,  clearly  respondent  would  have  ac- 
quired an  interest  in  the  land  as  an  innocent  purchaser 
or  mortgagee.    It  seems  to  be  well  settled  that  a  deed 
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in  which  the  name  of  a  grantee  is  left  blank  and  other- 
wise lawfully  executed  will  vest  title  in  a  person  whose 
name  is  subsequently  inserted  therein  by  one  having 
authority  from  the  grantor  to  do  so.  In  this  case  we 
think  the  authority  of  Bell  to  insert  respondent's  name 
in  the  deed  as  grantee  must  be  determined  from  the 
vieiv  that  the  respondent  was  entitled  to  take  of  Bell's 
authority  from  the  fact  of  Bell's  possession  of  the 
deed.  The  Supreme  Court  of  Iowa  in  the  case  of  Hall 
V.  Kary,  133  Iowa,  465,  at  page  468,  110  N.  W.  930, 
at  page  931  (119  Am.  St.  Rep.  639),  dealing  with  the 
question  of  this  presumption  of  authority  of  one  in 
possession  of  a  deed  with  a  blank  for  the  insertion 
of  the  name  of  a  grantee,  said:  'It  appears  beyond 
controversy  that  plaintiff  left  the  instrument  which 
had  been  thus  executed  by  him  and  his  wife  with  Cham- 
berlain, and  accepted  and  retained  possession  of  a  con- 
veyance of  property  in  exchange  for  that  in  question; 
and  it  must  be  presumed  that,  although  plaintiff's  deed 
was  blank  as  to  grantee,  the  intention  was  to  vest 
Chamberlain  with  title  to  the  property  described  there- 
in, and  authorize  him  to  insert  the  name  of  a  grantee 
as  he  should  see  fit.  That  a  deed  thus  left  blank  as  to 
the  grantee,  being  otherwise  fully  executed,  vests  title 
in  the  person  whose  name  is  subsequently  inserted 
therein  by  the  one  to  whom  it  is  delivered  as  a  convey- 
ance is  well  settled  in  this  state.'  "  (Citing  cases).  (Our 
italics). 

Other  cases  on  implied  authority  to  fill  blanks  in  deeds, 
bonds,  powers  of  attorney,  and  similar  instruments  are 
cited  supra  under  "Points  and  Authorities."  The  same  rule 
is  established  by  a  multitude  of  cases  in  reference  to  nego- 
tiable instruments,  and  as  it  is  rested  on  principles  of 
agency  those  cases  are  equally  applicable  here. 

In  Cox.  V.  Alexander,  30  Ore.  438,  46  Pac.  794,  the  Court 
said: 

"But,  where  a  promissory  note  is  issued  with  a  blank 
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for  the  payee's  name,  a  bona  fide  holder  thereof  may, 
within  a  reasonable  time,  fill  the  blank  by  inserting  his 
name  therein,  and  thus  give  certainty  to  one  of  the 
essential  requisites  of  such  instruments.  Thompson  v. 
Rathbun,  18  Or.  202,  22  Pac.  837.  The  authority  of 
the  holder  of  a  promissory  note  to  supply  the  omis- 
sions therein,  and  insert  his  name  as  payee  thereof, 
rests  upon  the  doctrine  of  agency.  The  maker  of  a 
note,  by  omitting  to  name  the  payee  therein,  im- 
pliedly invites  a  bona  fide  holder  thereof  to  supply  the 
omission  and  give  certainty  to  the  contract;  and  this 
implied  power  renders  a  bona  fide  holder  the  agent  of 
the  maker,  and  confers  upon  such  agent  authority  to 
supply  any  omissions  in  the  instrument  that  are  not 
inconsisted  with  the  terms  of  the  contract." 

See  also,  Angle  v.  Insurance  Co.,  92  U.  S.  330,  23  L.  Ed. 
566,  and  cases  cited  supra  under  "Points  and  Authorities." 

Numerous  cases  involving  parol  authority  to  fill  blanks 
in  deeds  and  similar  instruments  have  also  been  cited  supra 
under  "Points  and  Authorities"  and  it  is  submitted  that 
these  cases  are  strictly  analogous  to  the  case  at  bar. 

Under  the  cases  above  cited,  it  is  clear  that  authority  to 
fill  blanks  in  powers  of  attorney  may  be  implied  from  the 
fact  of  their  being  in  the  possession  and  control  of  some 
person  other  than  the  principal,  that  this  authority  may  rest 
to  some  extent  on  custom  and  usage,  and  that  the  existence 
of  such  blanks  does  not  put  one  who  gives  value  for  the  in- 
strument upon  inquiry  as  to  the  precise  extent  of  the  au- 
thority or  secret  limitations  upon  it. 

In  the  case  at  bar  appellee  certainly  intended  to  give 
some  one  authority  to  fill  these  blanks.  The  papers  were 
fully  executed  and  acknowledged,  except  for  the  blanks,  and 
as  soon  as  Benson  paid  the  $3.80  per  acre  into  the  Anglo- 
California  Bank,  (if  the  evidence  be  held  to  show  that  an 
escrow  was  contemplated),  he  was  entitled  to  absolute  con- 
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trol  of  them.  Upon  such  payment  he  would  have  been 
clearly  authorized  to  fill  out  the  blanks  himself,  or  to  allow 
some  other  person  to  do  so,  because  appellee  would  have  lost 
all  interest  in  the  matter.  His  actual  authority  was  there- 
fore to  fill  out  the  blanks  on  payment,  but  it  was  the  ap- 
pai'ent  authority  upon  which  appellants  Cobban  and  Weir- 
ick  were  entitled  to  rely,  and  there  was  no  notice  of  any  se- 
cret limitation  that  payment  was  a  condition  precedent  to 
the  apparent  authority  becoming  effectual.  Appellee  had 
clothed  Benson  with  the  indicia  of  authority  as  to  these 
papers.  Either  through  her  carelessness  or  that  of  her 
agent  Cam.pbell,  she  had  given  him  full  control  over  the 
powers  of  attorney  and  other  papers,  and  the  only  limitation 
was  the  secret  one  in  regard  to  payment.  It  requires  no 
citation  of  authority  to  show  that  a  third  person  is  entitled 
to  rely  upon  the  apparent  authority  given  an  agent  by  his 
principal,  and  this  is  clearly  so  where  the  third  person  has 
paid  m.oney  on  the  strength  of  an  authority  inferred  from 
the  possession  of  the  principal's  property  by  the  agent. 

Benson  was  an  established  dealer  in  scrip.  He  quoted 
Cobban  a  price  of  $4.00  per  acre,  which  was  the 
then  going  market  price.  Cobban  ordered  the  scrip  by 
mail  or  v/ire,  as  needed  in  the  usual  course  of  business,  pay- 
ing for  the  same  at  the  banks  in  Boise  or  Butte  as  the  case 
might  be,  to  which  the  scrip  was  sent  by  Benson  for  deliv- 
ery upon  payment  by  Cobban  of  draft  attached  (Tr.  259- 
260).  When  Mr.  Cobban  paid  for  the  scrip  he  received  the 
usual  papers  executed  in  the  usual  manner  with  the  name  of 
the  attorney  in  fact  and  the  land  to  be  selected  in  blank, 
which  was  customary  in  the  scrip  business,  and  was  in  fact 
the  only  practical  way  of  marketing  scrip. 

When  Cobban  paid  the  draft  attached  to  the  papers  the 
scrip  or  selection  rights  became  his  property,  and  he  and 
not  the  seller  or  former  owner  of  the  base  lands,  was  there- 
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after  the  sole  person  interested  in  the  selections  that  would 
be  made  and  the  prices  and  terms  upon  which  the  lieu  lands 
should  be  sold.  The  purchase  by  Cobban  was  really  not  a 
purchase  of  the  lands  to  be  selected,  but  a  purchase  of  the 
light  of  selection — a  right  which  had  accrued  under  the  Act 
of  Congress  of  June  4,  1897,  authorizing  lieu  land  selections 
upon  the  conveyance  by  appellee  to  the  Government  of  the 
base  lands.  This  conveyance  had  been  made  several  months, 
or  a  year  prior  to  the  purchase  of  the  scrip  by  Cobban,  and 
the  abstracts  of  title  to  the  base  land  which  accompanied  the 
scrip  and  were  a  part  of  the  papers  purchased,  showed: 

(1)  a  deed  to  the  base  lands  from  appellee,  duly  recorded  in 
the  county  recorder's  office  of  the  proper  county  in  the  state 
of  California,  conveying  the  same  to  the  Government,  and 

(2)  that  the  title  stood  in  the  Government,  free  and  clear 
of  any  and  all  encumbrances.  Such  conveyance  to  the  Gov- 
ernment gave  appellee  the  right  to  select  lieu  lands,  and  it 
was  this  right  that  Cobban  purchased.  The  exercise  of  the 
right  or  the  making  of  the  selection  in  the  name  of  appellee 
was  merely  a  fiction  in  order  to  comply  with  the  regulations 
of  the  Land  Department.  It  was  a  case  where  the  principal 
had  no  beneficial  interest  in  the  selection  or  in  the  agency. 
The  agent,  Cobban  in  this  case,  was  in  fact  the  principal, 
but  in  order  to  receive  any  benefit  from  the  right  which 
he  had  purchased  and  paid  for  he  was  required  to  make 
the  selection  nominally  as  agent  or  attorney  in  fact  for  ap- 
pellee, when  in  truth  and  in  fact  appellee  had  no  interest 
whatsoever  in  the  selection.  It  is  of  no  importance  there- 
fore that  appellee  did  not  know  Cobban.  It  was  wholly  im- 
material to  her  whether  he  was  white  or  black,  competent 
or  incompetent,  for  the  special  right  or  agency  which  he  was 
exercising  in  her  name  he  had  purchased  and  paid  for  and 
it  was  his  property  and  not  hers.  It  was  for  Cobban  to  de- 
termine.  after  he  had  paid  for  the  scrip  who  should  be  the 
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agent  to  make  the  selection,  and  who  should  fix  the  price 
and  terms  for  which  the  property  selected  should  be  sold. 

That  there  was  implied  authority  at  least  to  fill  in  the 
blanks  cannot  be  denied,  otherwise  the  scrip  purchased 
would  have  been  of  no  value.  And  the  law  will  presume 
that  the  seller  upon  receiving  the  money  for  the  scrip  in- 
tended that  the  purchaser  could  insert  the  name  of  the 
agent,  for  without  such  authority  the  scrip  was  valueless. 
The  trial  court  failed  to  note  the  vast  distinction  between 
the  rule  which  controls  the  filling  in  of  blanks  in  in- 
struments such  as  we  have  in  this  case  and  the  rule  which 
has  by  some  courts  been  applied  where  the  name  of  a  gran- 
tee has  been  inserted  in  a  deed  without  authority  from  the 
grantor.  When  the  true  relation  between  the  attorney  in 
fact  and  the  nominal  principal  in  a  scrip  selection,  (where 
the  attorney  in  fact  has  purchased  and  paid  for  the  scrip), 
is  clearly  understood  no  authority  can  be  found  supporting 
the  proposition  that  the  insertion  of  the  name  of  the  agent 
without  the  knowledge  of  the  nominal  principal  invalidates 
the  document. 

In  this  case  appellee  occupies  the  inconsistent  position  of 
ratifying  the  agency  in  part.  She  ratifies  the  selection  of 
the  land  and  the  insertion  of  the  name  of  the  agent  and 
description  of  the  land  in  the  powders  of  attorney  used  as  the 
basis  for  the  selection,  but  repudiates  that  part  of  the  trans- 
action M%ich  authorized  the  agent  to  convey. 

The  act  of  an  agent  cannot  be  ratified  in  part  and  disaf- 
firmed in  part.  The  ratification  is  in  toto  for  the  law  will 
not  allow  a  principal  to  claim  that  which  benefits  him  and 
repudiate  the  rest. 

Rader  v.  Maddox,  150  U.  S.  128,  37  L.  Ed.  1025. 
Egbert  v.  Sun  Co.,  126  Fed.  568. 
Sutherland  v.  111.  Cent.  R.  Co.,  81  C.  C.  A.  620,  152 
Fed.  694. 
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Clark  &  Skyles,  on  Agency,  Sec.  108. 
2  Enc.  L.  &  P.  862,  and  numerous  cases  cited  in  the 
notes. 

Appellant,  The  Payette  Lumber  &  Manufacturing  Company 
Purchased  for  Value  and  Without  Notice,  and  Took  the 
Legal  Title  Wholly  Discharged  From  the  Claims  and 
Equities  of  Appellee. 

Appellant,  The  Payette  Lumber  &  Manufacturing  Com- 
pany, claims  title  to  the  lands  in  question  on  the  ground 
that  it  had  purchased  them  at  $8.55  Vi,  per  acre  in  entire 
good  faith,  without  notice,  actual  or  constructive,  of  any  de- 
fect in  the  title  or  of  any  equities  of  appellee,  and  in  reli- 
ance upon  the  perfect  record  title  of  appellant  Weirick  as 
Trustee.  The  consequences  of  such  a  bona  fide  purchase 
are  well  illustrated  by  the  case  of  Guthrie  v.  Field  (Kan.), 
116  Pac.  217,  the  facts  of  which  closely  resemble  those  of 
the  case  at  bar.  There  Guthrie  brought  suit  to  quiet  title 
on  the  following  state  of  facts:  He  had  delivered  to  one 
Field  a  warranty  deed,  executed  and  acknowledged,  but 
with  a  blank  for  the  name  of  the  grantee.  Field  was  to  find 
a  purchaser  within  thirty  days  and  on  collecting  $2,000  for 
Guthrie  was  to  fill  in  the  name  of  the  buyer  and  give  him 
the  deed.  After  the  thirty  days  a  stranger  brought  the  deed 
to  Guthrie  with  the  grantee's  name  still  in  blank,  and  Guth- 
rie declined  to  fill  it.  A  day  or  two  later  the  deed  was 
filed  for  record,  containing  the  name  of  the  Osage  Livestock 
Company  as  grantee,  and  later  one  Riffie  purchased  for 
value  and  without  actual  notice  from  the  Company.  The 
trial  court  found  that  the  Osage  Company  had  actual  notice 
of  the  violation  of  authority,  and  plaintiff  contended  on  the 
appeal  that,  as  the  authority  had  not  been  pursued,  the  deed 
was  void  and  conveyed  no  title.  In  answer  to  the  contention 
that  only  Field  could  fill  in  the  blank,  the  Court  said : 
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"The  modern  and,  as  we  think,  the  better  rule  is  that 
authority  may  be  given  by  parol  to  insert  the  name  of 
a  grantee  in  a  deed,  even  after  delivery,  and  such  auth- 
ority may  be  implied  from  the  circumstances.  2  Cyc. 
159-160,  168-172;  3  Cyc.  L.  &  P.  431-435.  We  do  not 
regard  it  as  material  by  whose  hand  the  blank  is  filled. 
If  Field  had  complied  with  his  instructions  in  all  other 
respects — if  he  had  collected  the  $2,000  and  remitted  it 
to  Guthrie — the  fact  that  a  representative  of  the  Osage 
Live  Stock  Company,  instead  of  Field,  wrote  in  the 
name  of  the  corporation,  after  the  expiration  of  the  30 
days,  would  hardly  be  deemed  a  sufficient  ground  to 
avoid  the  deed." 

In  discussing  the  rights  of  RifRe  the  Court  said : 

''It  follows  that  under  the  evidence  and  findings  the 
deed  did  not  pass  title;  that  as  between  Guthrie  and  the 
Osage  Company  it  could  have  been  set  aside.  Riffie, 
however,  stands  upon  a  different  footing.  Either  he  or 
Guthrie  must  suffer  by  the  wrongful  act  of  Field. 
RifRe  has  been  diligent  throughout.  His  conduct  has 
been  that  of  the  ordinary  business  man.  He  had  no  rea- 
son to  suspect  any  irregularity  and  no  means  of  ascer- 
taining the  real  facts  except  by  making  an  unusual  in- 
vestigation for  which  there  Vv'as  no  apparent  occasion. 
Guthrie  on  the  other  hand,  by  intrusting  Field  with  the 
blank  deed,  gave  him  the  pov/er  to  make  a  perfect  rec- 
ord title  in  any  one  he  might  choose.  Guthrie  intended 
that  Field  should  fill  in  and  deliver  the  deed,  but  only 
upon  certain  conditions.  Guthrie  reposed  confidence  in 
Field  that  he  would  act  in  accordance  with  his  instruc- 
tions, knowing  that,  if  he  did  not,  some  innocent  person 
might  be  misled.  Field  delivered  the  deed  contrary  to 
his  instructions,  and  the  consequence  followed  that 
might  have  been  anticipated  if  he  v/ere  to  prove  un- 
faithful— a  stranger  to  the  transaction  parted  with  his 
money  having  every  reason  to  suppose  he  was  obtain- 
ing a  good  title.  Under  these  circumstances,  the  loss 
must  fall  upon  Guthrie  rather  than  upon  Riffie." 
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Then,  after  quoting  with  approval  from  3  Enc.  L.  &  P. 
440-442,  445,  the  Court  said : 

"An  obvious  distinction  is  to  be  noted  between  de- 
positing a  completed  deed  to  be  delivered  upon  condi- 
tions, and  intrusting  to  another  a  paper  which  at  his 
will  maj'  be  converted  into  an  instrument,  attested  as 
genuine  by  the  real  signature  and  acknowledgment  of 
the  grantor,  purporting  to  convey  the  property  to  any 
one  the  holder  may  select.  One  who  arms  another  with 
such  an  uncontrollable  power  must  know  that,  if  his 
chosen  agent  shall  prove  dishonest,  that  it  is  likely  to 
happen  which  in  fact  happened  here,  and,  if  such  result 
follows,  it  must  be  regarded  as  the  consequence  of  his 
own  imprudence.  In  acknowledging  a  blank  convey- 
ance before  an  officer,  a  grantor  in  effect  declares  it  to 
be  a  deed,  which  it  is  not,  so  long  as  its  terms  are  in- 
complete. Having  purposely  put  forth  his  solemn  dec- 
laration that  he  has  signed  the  instrument  as  a  complete 
deed,  when  he  has  not  in  fact  done  so  (expecting  the 
custodian  to  find  a  purchaser,  fill  in  the  blank,  and  ef- 
fect a  transfer  of  title),  he  is  answerable  for  the  con- 
sequences if  another  innocently  suffers  loss  through  re- 
lying upon  such  assurance,  and  he  cannot  avail  himself 
of  the  plea  that  a  blank  deed  is  no  deed." 

This  decision  it  is  submitted  is  sound  in  theory  and  con- 
clusive of  the  case  at  bar,  which  is,  if  anj^thing,  a  stronger 
case  for  the  innocent  purchaser.  Here  appellants  Cobban 
and  Weirick  gave  full  value  for  the  right  to  select  the  lieu 
lands,  and  they  certainly  had  no  actual  notice  of  any  agree- 
ment between  appellee  and  Benson  limiting  their  authority 
in  any  way,  and  as  shown  above  they  could  not  propertly  be 
charged  with  constructive  notice. 

Appellant  Company  purchased  in  reliance  on  a  perfect 
record  title,  without  notice,  actual  or  constructive,  of  any 
claims  or  equities  of  appellee,  and  it  is  submitted  took  the 
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title  absolutely  discharged  from  any  such  claims  or  equi- 
ties. 

It  may  be  contended,  however,  that  appellant.  The  Pay- 
ette Lumber  &  Manufacturing  Company,  had  constructive 
notice  of  the  rights  of  appellee,  and  some  of  the  observations 
of  the  trial  court  seem  to  indicate  such  an  opinion.  Thus,  in 
declining  to  hold  appellee  barred  by  laches  or  estoppel,  the 
court  mentions  the  fact  that  the  revocation  of  powers  of  at- 
torney was  executed  by  appellee  January  3,  1903,  and  re- 
corded in  Boise  County,  Idaho,  January  16,  1903,  some 
five  months  before  the  conveyance  from  appellant  Weirick 
to  appellant  Payette  Lumber  &  Manufacturing  Company 
(complainant's  Ex.  "T",  tr.  p.  503).  This  instrument  reads 
in  part  as  follows : 

"KNOW  ALL  MEN  BY  THESE  PRESENTS,  That 
I,  Mollie  Conklin,  a  widow  of  the  City  and  County  of 
San  Francisco,  State  of  California,  do  hereby  wholly 
revoke,  cancel  and  annul,  any,  all  and  every  Power  of 
Attorney,  and  any  Authority  of  Agency  of  every  de- 
scription, of  any  kind  or  any  nature,  executed  by  me, 
or  claimed  to  have  been  executed  by  me,  and  all  that 
show,  or  claim  to  be  irrevocable  on  their  face,  are  can- 
celled and  annulled  and  denounced  as  fi^audulent,  par- 
ticularly one  given  or  in  name  of  C.  L.  Hovey."  (Our 
italics.) 

It  should  be  noted  in  the  first  place  that  this  instrument 
describes  appellee  as  a  resident  of  San  Francisco,  while 
the  powers  of  attorney  describe  her  as  a  resident  of  Bakers- 
field,  California  (tr.  p.  469).  This  variance  alone  should  be 
sufficient  to  release  an  innocent  purchaser  under  a  power  of 
attorney  from  Mollie  Conklin  of  Bakersfield  to  R.  M.  Cob- 
ban, from  the  implication  of  constructive  notice.  But  these 
powers  of  attorney  were  merely  to  convey  certain  parcels  of 
land,  and  when  that  land  had  been  conveyed  by  appellant 
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Cobban  to  appellant  Weirick,  as  charged  in  appellee's  bill 
and  admitted  by  the  answers,  these  instruments  were  whol- 
ly spent, — the  agency  was  terminated  by  its  own  limitation, 
and  this  attempted  revocation  was  both  ineffectual  and  im- 
possible. And  as  held  in  People  v.  North  River  Sugar  Re- 
fining Co.,  121  N.  Y.  582,  9  L.  R.  A.  33 : 

'The  revocation  of  an  authority  after  it  has  been 
executed  cannot  avail  to  annul  the  contract  made  in 
confonnity  thereto." 

The  only  possible  effect  that  this  instrument  could  have 
if  it  had  been  brought  to  the  actual  notice  of  the  appellant 
Company  would  have  been  to  put  it  on  inquiry  to  ascertain 
why  the  powers  of  attorney  were  "denounced  as  fraudu- 
lent ;"  but  it  is  conceded  that  appellant  Company  never  saw 
the  instrument,  so  there  is  no  question  of  actual  notice. 
Constructive  notice  can  certainly  be  no  more  extensive  than 
actual  notice  would  have  been,  and  this  instrument  could  not 
possibly  be  constructive  notice  of  any  defects  in  the  title  of 
appellant  Weirick.  Its  operation  was  necessarily  prospec- 
tive. It  failed  to  specify  any  person  whose  agency  was  re- 
voked, except  C.  L.  Hovey,  although  appellee  and  her  attor- 
ney, Mr.  N.  E.  Conklin,  actually  knew  of  Cobban's  agency 
and  the  selection  of  lands  in  Boise  County  by  him,  and  had 
at  least  constructive  knowledge  of  the  powers  of  attor- 
ney to  convey,  which  had  been  recorded  by  him  in  that 
county.  It  was  recorded  long  after  the  powers  had  been  ex- 
ercised, it  was  wholly  outside  of  appellant's  chain  of  title, 
and  it  alleged  a  fraud  which  four  courts  of  record  have  em- 
phatically found  did  not  exist.  See : 

Conklin  v.  Benson,   (Cal)   116  Pac.  34; 

United  States  v.  Conklin,  169  Fed.  177,  177  Fed. 

55,  and  the  opinion  of  the  lower  court  in  this 

case  (tr.  p.  499). 
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The  Revocation  of  Poivers  of  Attorney  Did  Not  Operate  as 
Constructive  Notice  to  Appellant  The  Payette  Lumber 
&  Manufacturing  Company. 

The  sections  of  the  Idaho  Code  relative  to  recording  trans- 
fers of  real  property  which  are  pertinent  here,  are  as  fol- 
lows : 

"Sec.  3149.  Any  instrument  or  judgment  affecting 
the  title  to  or  possession  of  real  property  may  be  re- 
corded under  this  chapter." 

''Sec.  3159,  Every  conveyance  of  real  property, 
acknowledged  or  proved,  and  certified,  and  recorded  as 
prescribed  by  law,  from  the  time  it  is  filed  with  the 
recorder  for  record,  is  constructive  notice  of  the  con- 
tents thereof  to  subsequent  purchasers  and  mortga- 
gees. 

"Sec.  3160.  Every  conveyance  of  real  property 
other  than  a  lease  for  a  term  not  exceeding  one  year, 
is  void  as  against  any  subsequent  purchaser  or  mort- 
gagee of  the  same  property,  or  any  part  thereof,  in 
good  faith  and  for  a  valuable  consideration,  whose 
conveyance  is  first  duly  recorded. 

"Sec.  3161.  The  term  'conveyance'  as  used  in  this 
chapter,  embraces  every  instrument  in  writing  by 
which  any  estate  or  interest  in  real  property  is  cre- 
ated, alienated,  mortgaged  or  incumbered,  or  by  which 
the  title  to  any  real  property  may  be  affected,  except 
wills. 

"Sec.  3154.  An  instrument  executed  by  an  attor- 
ney in  fact  must  not  be  recorded  until  the  power  of  at- 
torney authorizing  the  execution  of. the  instrument  is 
filed  for  record  in  the  same  office. 

"Sec.  3162.  No  instrument  containing  a  power  to 
convey  or  execute  instruments  affecting  real  property, 
which  has  been  recorded,  is  revoked  by  any  act  of  the 
party  by  whom  it  v/as  executed,  unless  the  instrument 
containing  such  revocation  is  also  asknowledged  or 
proved,   certified   and  recorded  in  the   same  office   in 
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which  the  instrument  containing  the  power  was  re- 
corded." 

The  constructive  notice  to  purchasers  provided  for  by 
these  sections  extends  only  to  instruments  in  the  purchas- 
er's chain  of  title,  and  the  so-called  revocation  was  not  in 
the  chain  of  title  of  appellant,  The  Payette  Lumber  &  Man- 
ufacturing Company.  On  examining  the  records  appel- 
lant Company  found  a  patent  from  the  United  States  to 
appellee  and  the  Reddys,  a  power  of  attorney  to  convey  the 
land  so  patented  duly  signed  and  acknowledged  by  these 
patentees,  and  a  conveyance  through  the  agency  of  appel- 
lant Cobban  to  appellant  Weirick  in  pursuance  of  this 
authority.  This  showed  a  perfect  title  in  appellant  Weir- 
ick, and  appellant  company  was  not  bound  to  search  the 
record  a  single  day  or  a  single  page  after  this  last  con- 
veyance. 

Appellant  might  be  charged  with  notice  of  an  actual  re- 
vocation before  the  conveyance  to  Weirick,  but  how  can  it 
be  charged  with  notice  of  a  recital  or  allegation  of  fraud  in 
a  general  revocation,  filed  months  after?  It  should  also  be 
noted  that  the  agency  of  appellant  Cobban  in  this  case  was 
purchased  for  a  valuable  consideration  and  was  therefore 
irrevocable,  even  by  the  death  of  the  principal. 

The  construction  of  the  recording  laws  in  Idaho  and 
other  states  is  absolutely  clear  on  this  point.  A  party  is 
only  charged  with  constructive  notice  of  such  facts  as  a 
proper  search  of  the  record  would  disclose,  and  he  is  only 
required  to  search  the  records  for  instruments  in  his  own 
chain  of  title. 

In  Harris  v.  Reed,  21  Ida.  364,  121  Pac.  780,  a  contract 
of  sale  to  Read  was  recorded,  although  defectively  acknow- 
ledged. Reed  assigned  this  contract  to  another  and  took  a 
mortgage  for  the  price,  which  mortgage  was  duly  record- 
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ed.  Harris  purchased  from  the  original  owner  without 
actual  notice,  had  his  deed  recorded,  and  now  claimed  prior- 
ity to  the  contract  with  Reed  and  the  mortgage  to  him. 
The  court  discussed  the  recording  acts  fully  and  held  that 
there  was  no  constructive  notice  of  the  contract,  because 
it  was  not  entitled  to  record,  and  that  there  could  be  no 
constructive  notice  of  the  mortgage  because  it  was  not 
within  the  chain  of  title  and  the  purchaser  could  not  be 
charged  v/ith  constructive  notice  of  an  instrument  which 
was  in  no  Vv^ay  connected  by  the  records  with  the  title  of 
his  grantor. 

Ely  V.  Wilcox,  20  Wis.  423,  91  Am.  Dec.  436,  is  a  sim- 
ilar but  much  stronger  case.  Here  one  Matson  deeded 
land  to  Ely  and  the  deed  was  not  entitled  to  be  recorded 
because  defectively  acknowledged.  It  was  recorded,  how- 
ever, and  later  Matson  conveyed  to  N.  G.  Wilcox,  who 
knew  of  the  prior  deed.  Matson  then  gave  another  and 
proper  deed  to  Ely,  who  recorded  it;  and  after  this  recor- 
dation N.  G.  Wilcox  conveyed  to  appellant  T.  D.  Wilcox, 
who  purchased  for  value  and  had  no  actual  notice  of  either 
of  the  deeds  to  Ely.  It  was  held  that  the  first  deed  was 
not  entitled  to  record  and  therefore  gave  no  constructive 
notice,  and  that  the  second  deed  could  not  operate  as  con- 
structive notice  because  T,  D.  Wilcox  did  not  need  to  ex- 
amine the  records  for  conveyances  by  the  original  owner 
subsequent  to  the  inception  of  his  grantor's  title.  The 
court  said,    (91  Am.  Dec.  439,  440)  : 

"In  Massachusetts,  it  is  held  that  in  searching  the 
title  it  is  not  necessary  to  search  the  record  as  against 
an  antecedent  grantor  of  the  land  further  than  the 
registry  of  a  deed  duly  executed  by  him,  and  that 
v/hen  such  a  deed  has  been  registered,  a  purchaser  un- 
der the  grantee  will  not  be  affected  with  notice  of  a 
prior  deed  recorded  subsequently  but  before  the  per- 
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iod  of  his  purchase:  State  v.  Bradish,  14  Mass.  296; 
Trull  V.  Bigelow,  16  Id.  418  (8  Am.  Dec.  144)  ;  Somes 
V.  Brewer,  2  Pick.  184  (13  Am.  Dec.  406).  And  the 
reason  given  is,  that  when  a  purchaser  is  examining 
his  title  in  the  registry  of  deeds,  and  finds  a  good  con- 
veyance to  his  grantor,  he  is  not  expected  to  look  fur- 
ther. The  authorities  are  uniform  to  the  effect  that 
the  registry  of  a  deed  is  notice  only  to  those  who 
claim  through  or  under  the  grantor  by  whom  the  deed 
was  executed;  and  that  a  purchaser  is  not  bound  to 
take  notice  of  the  record  of  a  deed  executed 
by  a  prior  grantee,  whose  own  deed  has  not 
been  recorded ;  and  when  the  deed  of  a  vendor 
is  not  recorded  the  record  of  a  mortgage  given  by  a 
vendee  is  not  notice.  There  is  great  force  in  the 
reasoning  which  sustains  the  Massachusetts  decis- 
ions. *  *  *  No  decision  that  we  have  been  able  to  find 
has  gone  so  far  as  we  are  asked  to  go  in  this  case,  to 
hold  that  a  deed  actually  made,  as  well  as  recorded 
after  the  deed  to  a  fraudulent  grantee,  is  construc- 
tive notice  to  a  purchaser  from  the  fraudulent  gran- 
tee to  charge  him  with  a  knowledge  of  the  title  and 
equitable  rights  of  the  vendee  in  the  last  made  and 
recorded  deed.  If  we  should  so  hold,  then  any  ven- 
dor of  land  might,  after  he  had  conveyed  to  a  bona 
fide  purchaser,  put  on  record  a  dozen  deeds  of  the  same 
land  to  different  purchasers,  and  each  of  these  would 
be  a  cloud  upon  the  title.  For  these  reasons  we  hold 
the  record  of  the  deed  of  January  23,  1856,  to  Ely,  not 
notice  to  the  appellant." 

In  McLanahan  v.  Reeside,  9  Watts  508,  36  Am.  Dec.  136, 
an  agreement  to  convey  land  reciting  that  the  notes  given 
for  the  purchase  price  were  to  "be  chargeable  on  the  land 
and  be  considered  a  lien  and  in  the  nature  of  a  mortgage," 
and  an  absolute  warranty  deed  in  fee  of  the  same  land 
between  the  same  parties,  and  not  referring  to  the  agree- 
ment  in   any  way,  were  recorded  on  the   same   day  and 
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in  the  same  book  known  as  the  "Deed  Book."  Plaintiff 
obtained  judgment  against  the  grantee  in  this  deed  and 
the  land  was  sold.  The  grantor  now  claimed  priority  as 
mortgagee  under  the  recorded  agreement.  In  holding  that 
the  judgment  creditor  was  not  charged  with  constructive 
notice  of  the  mortgage,  the  Court  said: 

"This  case  is  not  exactly  like  Friedley  v.  Hamilton, 
17  Serg.  &  R.  70  (17  Am.  Dec.  638),  in  which  a  re- 
corded conveyance  and  an  unrecorded  defeasance, 
constituting  an  unrecorded  mortgage  betwixt  the  par- 
ties, were  postponed  to  a  subsequent  judgment.  But 
though  both  have  been  recorded  in  this  instance,  the 
principle  applicable  to  them  is  the  same.  They  were 
recorded  in  the  same  volume,  on  the  same  day,  and 
though  it  does  not  expressly  so  appear,  most  probably 
in  juxtaposition.  But  a  creditor  in  search  of  a  cleiv  to 
the  title,  luould  necessarily  stop  at  a  conveyance  abso- 
lute on  the  face  of  it,  and  referring  to  nothing  be- 
yond it.  He  would  have  no  reason  to  suspect  that 
further  search  would  lead  to  a  defeasance  of  which, 
not  lying  in  the  channel  of  the  title,  he  would  not, 
though  actually  recorded,  be  bound  to  take  notice;  as 
was  held  in  Woods  v.  Farmere,  7  Watts,  385  (32  Am. 
Dec.  772)  ;  for  a  purchaser  of  a  regidar  chain  of  title 
is  not  bound  to  notice  a  thiiig  tvhich  is  not  ostensibly 
attached  to  any  part  of  it,  as  in  Ripple  v.  Ripple,  1 
Rawle,  886,  where  a  charge  by  the  will  of  a  devisor 
who  had  purchased  by  articles  for  his  son,  to  whom  the 
land  was  conveyed  by  the  original  owner  after  the 
testator's  death,  was  held  to  require  actual  notice  of 
it,  in  order  to  affect  a  purchase  under  a  judgment 
against  the  son.  The  difference  betvvixt  that  case  and 
the  case  at  bar,  is  that  here  the  incumbrance  is  of 
record,  and  there  it  was  not;  but  according  to  Woods 
V.  Farmere,  if  the  record  of  the  incumbrance  lay  not 
in  the  creditor's  way,  he  was  not  bound  to  notice  it." 
(Our  italics). 


78 

In  Blake  v.  Graham,  6  Ohio  St.  580,  67  Am.  Dec.  360, 
the  Court  said: 

"These  rules  rest  on  the  obvious  reason  that  a 
searcher  can  be  fairly  supposed  to  be  made  acquaint- 
ed with  the  contents  of  such  deeds  only  as,  in  the  pro- 
cess of  tracing,  link  by  link,  his  chain  of  title  on  the 
record,  necessarily  pass  under  his  inspection." 

In  Ford  v.  Unity  Church  Society,  120  Mo.  498,  23  L.  R. 
A.  561,  Mrs.  C.  purported  to  convey  a  fourth  interest  in  a 
piece  of  property  to  one  Ford  before  she  acquired  title,  and 
this  deed  was  recorded.  Subsequently  she  acquired  title 
and  then  conveyed  to  the  predecessors  of  defendant.  All 
the  deeds  in  defendant's  chain  of  title  were  properly  re- 
corded and  Ford's  successor  tried  to  charge  these  parties 
with  constructive  notice  of  the  original  deed  to  Ford.  It 
was  held  that  the  prior  deed  was  not  in  the  chain  of  title, 
and  that  no  constructive  notice  could  be  imputed  to  de- 
fendants.   The  Court  said : 

"Now,  as  to  the  second  purchaser, — one  who  buys 
after  the  vendor  acquires  a  title.  He  searches  till  he 
finds  the  deed  to  his  vendor,  and  traces  the  title  back 
to  its  source.  He  finds  it  regular,  and  that  since  his 
vendor  acquired  the  title  he  has  not  conveyed  to  any 
one  else.  He  is  not  expected  to  look  for  conveyances 
from  his  vendor  prior  to  the  time  the  vendor  acquired 
the  title." 

Other  cases  are  cited  sn'pra  under  "Points  and  Authori- 
ties." 

It  is  thus  clearly  sho^vn  that  no  constructive  notice  to 
appellant  The  Payette  Lumber  &  Manufacturing  Company 
of  any  defect  in  the  title  can  be  implied  from  the  record- 
ing of  this  instrument  which  was  wholly  outside  of  its 
chain  of  title.     When  appellant  had  examined  the  records 
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and  found  the  power  of  attorney  to  convey  and  the  con- 
veyances to  appellant  Weirick  and  had  found  that  there 
was  no  attempted  revocation  of  this  power  prior  to  the 
dates  of  such  conveyances,  its  duty  was  fully  discharged 
and  it  could  not  be  affected  in  any  way  by  the  recording  of 
any  subsequent  instruments  by  appellee  purporting  to  re- 
voke these  powers  of  attorney  or  to  indicate  that  they 
were  fraudulent  or  unauthorized. 

The  Trial  Court  seems  to  intimate  at  page  517  of  the 
record  that  the  fact  that  the  administrator  and  adminis- 
tratrix of  the  estate  of  Patrick  Reddy  executed  these  pow- 
ers of  attorney,  puts  appellants  Cobban  and  Weirick  on 
inquiry  to  ascertain  whether  they  had  any  authority  to 
designate  an  agent  to  convey  lands  in  Idaho,  and  that  as 
inquiry  might  have  led  to  a  full  disclosure  of  all  the  facts, 
appellants  Cobban  and  Weirick  were  charged  with  notice 
of  everything  to  which  such  inquiry  might  have  led.  The 
Reddy  estate  however,  has  never  made  any  objection  to  the 
method  of  handling  this  scrip.  On  the  contrary,  its  rep- 
resentatives received  $10,400.00  from  Benson  after  notice 
of  the  existence  of  these  powers  of  attorney  and  all  the 
facts  in  connection  with  the  exchange.  It  should  also  be 
remembered  that  appellee  and  the  representatives  of  the 
Reddy  Estate  had  no  beneficial  interest  in  the  right  to  se- 
lect lands  in  lieu  of  the  Monache  lands  because  this  right 
was  purchased  by  appellant  Cobban  and  their  interest  wias 
at  most  a  claim  to  the  bare  legal  title  under  the  patents 
from  the  Government.  This  inquiry,  therefore,  could  not 
possibly  have  led  to  appellee  and  her  unfounded  claims  of 
fraud  in  the  original  execution  of  these  powers  of  attor- 
ney. 

Furthermore,  when  appellant.  The  Payette  Lumber  & 
Manufacturing  Company,  purchased,  the  powers  of  attor- 
ney had  been  recorded  for  about  two  years  and  there  was 
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nothing  on  the  record  prior  to  the  conveyances  from  ap- 
pellant, Cobban,  to  appellant,  Weirick,  to  show  that 
either  the  appellee  or  the  heirs  or  devises  of  the  Reddy  Es- 
tate had  made  any  objection  to  the  exercise  of  these  powers 
of  attorney.  After  this  lapse  of  time,  surely,  the  appellant 
company  was  entitled  to  rely  on  the  facts  shown  by  the 
record  without  any  further  inquiry  as  to  the  right  to  cre- 
ate this  agency. 

This  same  contention  was  made  by  appellee  in  this  Court 
in  United  States  v.  Conklin,  177  Fed.  55,  and  before  the  Su- 
preme Court  of  California  in  Conklin  v.  Benson,  159  Cal. 
785,  116  Pac.  34,  but  v/as  by  both  courts  considered  imma- 
terial, as  the  Reddy  estate  was  not  making  any  complaint 
that  the  agreement  of  August,  1900,  had  not  been  carried 
out  in  every  detail,  and  there  can  be  no  presumption  that 
inquiry'  to  the  representatives  of  that  estate  would  have 
brought  any  information  as  to  the  grievances  of  appellee. 

Appellants  Are  Not  Affected  by  Escrow  of  Papers  in  San 

Francisco. 

There  is  some  vague  testimony  in  the  record  to  the  ef- 
fect that  the  money  should  be  paid  by  Benson  through  the 
Anglo-California  Bank.  This,  appellee  contends,  meant 
that  the  papers  should  be  deposited  in  escrow  and  that 
Benson,  as  purchaser,  should  be  entitled  to  the  deeds 
upon  payment  of  $3.80  per  acre,  and  that  the  deeds  were 
to  be  made  out  to  Benson  as  grantee.  That  Benson  was 
not  to  be  the  grantee  is  clear  from  the  evidence  and  the 
surrounding  circumstances.  The  deeds  were  actually  made 
out  to  the  United  States  and  so  read  when  they  were  sign- 
ed by  appellee.  The  District  Court,  however,  fell  into  the 
error  of  assuming  that  it  must  have  been  the  intention 
that  the  deeds  to  the  United  States  were  to  be  deposited 
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in  escrow  with  the  Anglo-California  Bank,  to  be  delivered 
only  upon  payment  by  Benson  of  the  amount  above  stated. 

This  was  not  the  understanding  of  Mr.  Benson  as  is 
clearly  apparent  from  his  letters  concerning  the  transac- 
tion (tr.  p.  476,  Exhibit  "N-1"),  and  from  his  own  testi- 
mony. It  is  also  clearly  inconsistent  with  the  surrounding 
circumstances,  particularly  the  Act  of  June  6,  1900,  which 
took  effect  on  October  1,  1900,  and  which  limited  the  ap- 
plication of  Monache  and  other  forest  reserve  scrip  to  sur- 
veyed land. 

All  parties  were  apparently  endeavoring  to  clear  the 
title  to  the  property  and  secure  the  execution  and  record- 
ing of  the  deeds  so  that  the  Monache  lands  might  be  con- 
veyed to  the  Government  prior  to  October  1,  1900,  there- 
by adding  to  the  value  of  the  scrip  or  its  salableness.  The 
agreement  which  was  reached  in  Mr.  Campbell's  office  in 
August,  1900,  was  undoubtedly  made  with  the  view  of  tak- 
ing advantage  of  the  Act,  and  this  had  to  be  done  within 
some  six  weeks  after  the  agreement  was  reached. 

These  important  surrounding  facts  and  circumstances 
were  entirely  overlooked  by  the  District  Court.  The  papers 
were  never  deposited  in  escrow,  but  the  court  said  that 
"the  power  of  Campbell  was  analagous  to  that  of  an  es- 
crow holder.  The  understanding  vv^as  that  he  should  make 
a  deposit  of  the  papers  in  escrow,  and,  having  failed  to 
comply  with  that  understanding,  he  must  be  deemed  to 
have  retained  them  in  substantially  the  capacity  of  an  es- 
crow depositary;  certainly  his  authority  to  deliver  was  no 
greater  than  would  have  been  the  authority  of  the  An- 
glo-California Bank  if,  in  accordance  with  the  agreement, 
it  had  received  them  under  the  stipulated  instructions." 
(Tr.  514.) 

The  Court  erroneously  assumed,  apparently  with- 
out    examining     or       considering     the       question,     that 
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Campbell's  authority  to  deliver  the  papers  was  no 
greater  than  would  have  been  the  authority  of  the 
bank  if  the  parties  had  actually  deposited  the  papers  in 
the  bank  with  clearly  defined  instructions  as  to  the  terms 
of  delivery.  Campbell  had  never  been  agreed  upon  as  an 
escrow  holder.  Appellee  has  contended  throughout  that 
he  was  her  agent  and  attorney  and  if  so  he  could  not 
hold  the  escrow.  She  received  the  papers  from  the  mes- 
sengers which  she  assumed  came  from  Mr.  Campbell's  of- 
fice, and  she  delivered  them  to  messengers  from  Mr.  Camp- 
bell's office  after  they  had  been  signed.  She  claims  that 
she  was  relying  upon  Mr.  Campbell  and  considering  him  as 
her  agent.  Campbell,  on  the  other  hand,  disavows  the 
agency  and  disclaims  acting  for  appellee  in  any  capacity. 
He  did  not  consider  himself  escrow  holder  and  did  not 
know  that  he  occupied  such  a  position,  and  it  would  seem 
that  he  could  not  be  charged  with  a  duty  or  responsibility 
of  which  he  was  not  aware.  The  papers  were  not  held  in  es- 
crow by  Mr.  Campbell,  and  it  was  never  agreed  or  intend- 
ed they  should  be  deposited  with  him  as  escrow  holder. 
But  assuming  for  the  sake  of  argument  that  he  did  in  fact 
hold  the  papers  in  escrow,  and  that  his  instructions  were 
sufficiently  definite  so  that  any  one  could  say  when  he  compli- 
ed with  and  when  he  violated  the  terms  of  the  escrow,  we 
still  insist  that  there  is  no  authority  for  the  proposition 
that  a  deed  delivered  under  such  circumstances  by  an  es- 
crow holder,  (and  appellee  claims  it  was  only  the  deeds 
that  were  to  be  deposited  in  escrow),  does  not,  as  against 
an  innocent  purchaser  who  has  neither  actual  nor  construc- 
tive notice  of  the  unauthorized  delivery,  pass  title. 

It  should  be  noted  here  that  the  deeds  which  were  to  be 
placed  in  escrow  were  those  conveying  the  Monache  lands 
to  the  Government,  and  the  District  Court  found  that  ap- 
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pellee  by  bringing  this  suit  ratified  the  delivery  of  such 
deeds. 

The  Supreme  Court  of  Indiana  in  Quick  vs.  Milligan, 
108  Ind.,  419,  had  before  it  a  case  w^here  the  grantor  was 
infinitely  more  careful  than  was  appellee  in  the  case  at 
bar.  In  that  case  the  grantor  sent  the  deed  by  mail  to  her 
sister  with  instructions  to  deliver  it  to  the  grantee  only 
upon  condition  that  he  paid  the  amount  of  the  purchase 
money,  and  not  to  deliver  it  until  the  money  was  paid.  The 
deed  was  delivered  by  the  escrow  holder  on  the  false  and 
fraudulent  representations  of  the  grantee  that  he  would 
immediately  mortgage  the  land  and  thus  obtain  money 
to  pay  for  it.  The  grantor  knew  nothing  about  the  deed 
having  been  delivered.  As  soon  as  the  deed  was  recorded 
the  grantee,  being  in  possession  of  the  land,  sold  it  to  a 
third  person  who  had  no  notice  of  any  fraud  in  securing 
the  deed  from  the  escrow  holder.  The  grantor  brought 
suit  to  recover  the  land  on  the  ground  that  the  deed  pass- 
ed no  title  as  it  was  wrongfully  taken  out  of  escrow.  The 
Court  reviewed  the  authorities  on  the  relation  of  the  es- 
crow holder  to  the  parties  and  the  effect  of  the  wrongful 
delivery  of  the  deed  upon  both  the  grantor  anl  the  innocent 
purchaser.  In  discussing  the  principle  of  law  that  as  be- 
tween the  grantor  and  the  grantee  no  title  passed  by  deliv- 
ery of  the  escrow  in  violation  of  the  instructions,  the 
Court  said: 

"If  this  proposition  is  broad  enough  to  cover  the 
case,  the  appeal  must  be  sustained ;  but  we  cannot 
grant  this  essential  requisite,  for  there  remains  the 
question  of  estoppel.  It  might  be  conceded  that  in 
ordinary  cases,  where  the  grantor  remains  in  posses- 
sion, the  delivery  of  a  deed,  by  one  who  receives  it  as 
an  escrow,  in  violation  of  the  conditions  upon  which 
he  was  authorized  to  deliver  it,  vvould  not  make  the 
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aee'J  effective  to  convey  title,  and  yet  ther-i  might  be 
circumstances  which  would  estop  the  grantor  from 
asserting  title  against  the    bona  fide  purchaser." 

The  Court  quotes  from  Dickerson  v.  Colgrove,  100  U.  S. 
578,  as  follows:  , 

"The  vital  principle  is  that  he  who  by  his  language 
or  conduct  leads  another  to  do  what  he  would  not 
otherwise  have  done,  shall  not  subject  such  person  to 
loss  or  injury  by  disappointing  the  expectations  upon 
which  he  acted.  Such  a  change  of  position  is  sternly 
forbidden.  It  involves  fraud  and  falsehood,  and  the 
law  abhors  both.  This  remedy  is  always  so  applied  as 
to  promote  the  ends  of  justice." 

Many  authorities  are  cited  by  the  Indiana  Court,  and 
further  on  its  decision  it  says : 

"The  wrong  constituting  the  legal  fraud  is  the  re- 
pudiation of  w^hat  the  conduct  of  the  party  has  made 
appear  true,  to  the  injury  of  another,  who  in  good 
faith  has  acted  upon  an  apparent  state  of  facts  creat- 
ed by  the  conduct  of  the  person  who  makes  the  denial 
of  what  his  conduct  implies.  Negligence  may  some- 
times constitute  legal  or  constructive  fraud,  as  is  well 
illustrated  by  the  forcible  opinion  in  Stevens  v.  Den- 
nett, 51  N.  H.  324,  where  it  was  said:  'Thus,  negli- 
gence becomes  constructive  fraud,  although  strictly 
speaking,  the  actual  intention  to  mislead  or  deceive 
may  be  wanting,  and  the  party  may  be  innocent,  if 
innocence  and  gross  negligence  may  be  deemed  com.- 
patible.' 

"There  is  another  principle  applicable  here,  and 
that  is  this :  Where  one  of  two  innocent  persons  must 
suffer,  he  must  be  the  sufferer  who  put  it  in  the  power 
of  the  wrong-doer  to  cause  the  loss,  or  as  it  has  been 
said:  'He  certainly  who  trusts  most  ought  to  suffer 
most.'  Where  one  of  the  two  innocent  parties  must 
suffer,  he  through  whose  agency  the     loss     occurred 
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must  sustain  it.  Le  Neve  v.  Le  Neve,  3  Atk.  646 ;  New 
V.  Walker,  108  Ind.  365;  Hunter  v.  Fitzmaurice,  102 
Ind.  449. 

"It  is  also  a  familiar  principle  that  where  one  is  in 
possession  of  land  and  has  a  deed  of  record,  the  pos- 
session will  be  referred  to  his  deed,  unless  there  are 
facts  known  to  one  who  is  about  to  acquire  an  interest 
in  the  land  indicating  a  different  possessory  right.  1 
Washburn  Real  Prop.,  Sec.  95.  Possession  is  often 
presumptative  evidence  of  title,  and  one  who  finds 
on  record  a  deed  duly  executed  and  recorded  may 
surely  act  upon  the  presumption  that  as  the  paper  title 
and  the  possession  coincide,  the  possession  is  under 
the  deed.     1  Washburn  Real  Prop.,  Sec.  35. 

"In  discussing  a  question  very  similar  to  the  one 
before  us,  Marshall,  C.  J.,  said :  'Titles  which  accord- 
ing to  every  legal  test  are  perfect,  are  acquired  with 
that  confidence  which  is  inspired  by  the  opinion  that 
the  purchaser  is  safe.  If  there  be  any  concealed  de- 
fect arising  from  the  conduct  of  those  who  had  held 
the  property  long  before  he  acquired  it,  of  which  he 
had  no  notice,  that  concealed  defect  cannot  be  set  up 
against  him.  He  has  paid  his  money  for  a  title  good 
at  law,  he  is  innocent,  whatever  may  be  the  guilt  of 
others,  and  equity  will  not  subject  him  to  the  penalties 
attached  to  that  guilt.  All  titles  would  be  insecure, 
and  intercourse  between  man  and  man  would  be  very 
seriously  constructed,  if  this  principle  were  overturn- 
ed.' Fletcher  v.  Peck,  6  Cranch  87,  133.  This  doc- 
trine was  unqualifiedly  approved  in  Somes  v.  Brewer, 
2  Pick,  184;  S.  C,  13  Am.  Dec.  406. 

"It  is  clear  to  our  minds  that  these  principles  carry 
the  case  for  the  appellee,  for  it  was  the  appellant  who 
put  it  in  the  power  of  the  wrongdoer  to  do  the  act 
complained  of.  She  it  was  who  suflTered  him  to  remain 
in  possession  of  the  land,  and  placed  in  another's 
hands  a  deed  which  gave  to  that  possession  the  fullest 
and  most  complete  indicia  of  absolute  ownership.  The 
purchaser  found  the  vendor  equipped  with  the  most 
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potent  evidences  of  ownership,  for  he  had  a  recorded 
conveyance,  and  he  had  possession.  There  was  noth- 
ing wanting  to  an  absolute  and  perfect  title  so  far  as 
visible  and  ascertainable  facts  disclosed." 

The  Supreme  Court  of  Pennsylvania,  in  Blight  v. 
Schenck,  10  Penn.  St.  285,  had  before  it  a  case  where  it 
was  claimed  the  escrow  holder  had  wrongfully  delivered  a 
deed  and  the  grantor  sought  to  set  aside  the  conveyance. 
The  Court  in  that  case  said : 

"But,  granting  the  deed  was  deposited  with  Curtis, 
as  an  escrow,  to  be  delivered  only  on  the  performance 
of  a  special  condition,  and  in  violation  of  his  instruc- 
tions, he  delivered  the  deed  without  exacting  payment, 
does  that  avoid  the  title  of  the  defendant  who  is  a 
bona  fide  purchaser  without  notice?  This  is  the  next 
question.  The  first  reflection  which  strikes  us  is  that, 
if  a  title  may  be  avoided  under  such  circumstances,  no 
purchaser  is  safe.  This  is  a  strong  case,  for  here  the 
defendant  is  an  innocent  purchaser  for  value.  He  in- 
vests his  money  on  the  faith  of  the  solemn  acts  and 
declarations  of  the  plaintiff.  These  acts  and  declara- 
tions are  made  before  a  magistrate,  duly  empowered 
for  that  purpose,  certified  to  by  him  in  proper  form, 
duly  recorded  on  the  records  of  the  county,  which,  by 
the  act  of  1715,  is  to  have  the  same  force  and  effect 
for  giving  possession  and  session,  and  making  good 
the  title  and  assurance  of  the  law,  as  a  deed  of  feoff- 
ment, with  livery  of  seisen,  etc.  Moreover,  it  appears 
that,  at  the  time  of  the  purchase,  the  vendee  was  in 
the  actual  possession  of  the  premises.  There  was, 
therefore,  nothing  to  put  him  on  his  guard.  It  must 
require  a  very  strong  case,  as  the  plaintiff  in  error 
justly  contends,  to  permit  a  grantor  to  aver  against 
the  confidence  thus  reposed  in  his  acts  and  declara^ 
tions,  exactly  the  opposite  of  those  acts  and  declara- 
tions to  say,  after  acknoiuledging  before  the  proper 
officer  of  the  laiu  that  he  delivered  the  deed,  that  he 
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never  delivered  it,  and  having  acknowledged  that  he  re- 
ceived the  purchase  money,  that  he  never  received  it." 

In  that  case,  as  in  this,  the  grantor's  plea  was  the  fact 
that  he  had  not  received  pay  for  his  land,  and  referring 
to  that,  the  Court  said : 

"But  his  only  equity  is  that  he  has  not  received  his 
purchase  money;  and,  as  the  plaintiff  justly  contends, 
his  equity  is  equal,  for  he  has  paid  his  purchase  money. 
But,  where  the  equities  are  equal,  as  has  been  often  de- 
cided, the  legal  title  must  prevail.  It  is  a  wholesome 
maxim  of  the  law,  that,  w^here  one  of  two  innocent 
persons  must  suffer  a  loss,  and  a  fortiori  in  cases 
where  one  has  misled  the  other,  he  who  is  the  cause  or 
occasion  of  that  confidence  by  which  the  loss  has  been 
caused  or  occasioned,  ought  to  bear  it.  A  party  who 
enables  another  to  commit  a  fraud  is  answerable  for 
the  consequences;  so,  if  a  party  says  nothing,  but,  by 
his  expressive  silence,  misleads  another  party  to  his 
injury,  he  is  compellable  to  make  good  the  loss,  and 
his  own  title  is  made  subservient  to  the  confiding  pur- 
chaser. This  is  text  law;  Story's  Eq.  Sees.  388,  439; 
1  Fonbl.  Eq.,  b.  1,  c.  8,  Sec.  4,  n. 

"Here  Curtis,  who,  it  is  alleged,  delivered  the  deed 
contrary  to  his  instructions,  was  the  agent  of  the  gran- 
tor. If  a  man  employs  an  incompetent  or  unfaithful 
agent,  he  is  the  cause  of  the  loss  so  far  as  an  innocent 
purchaser  is  concerned,  and  he  ought  to  bear  it,  except 
as  against  the  party  who  may  be  equally  negligent  in 
omitting  to  inform^  himself  of  the  extent  of  the  auth- 
ority or  may  commit  a  wrong  by  acting  knowingly 
contrary  to  them. 

"But  this  principle  must  not  be  extended,  to  a  per- 
son who  has  no  possible  means  of  protecting  himself, 
who  acts  on  the  presumption  that  the  records  of  the 
county  are  not  intended  to  mislead,  but  speak  the 
truth,  that  the  acts  and  declarations  of  the  grantor 
are  such  as  they  purport  to  be.    If  the  grantor  is  in- 
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jured  by  the  conduct  of  his  agents,  the  remedy  is 
against  them;  surely  there  is  no  reason  that  it  should 
affect  an  innocent  purchaser,  who  pays  his  money  on 
the  faith  tliat  his  title  is  good." 

In  that  case  the  Court  held  that  the  deed  was  not  void, 
but  was  voidable  merely  as  between  the  original  parties  to 
it.    It  said: 

"It  is  not  the  case  of  condition,  but  the  ordinary 
case  of  a  breach  of  instructions,  which  at  most  makes 
the  deed  voidable,  but  not  void.'  The  agent  has  the 
power  to  deliver  the  deed,  and  when  he  does  not  com- 
ply with  his  instructions,  he  becomes  answerable  to 
his  principal.  If  this  principle  be  sound,  the  deed 
woidd  be  void  by  the  omission  to  receive  one  cent  of 
the  purchase  money,  a  proposition  which  would  shock 
the  common  sense  of  every  man." 

The  Supreme  Court  of  Maine  in  Hubbard  v.  Greeley,  84 
Me.  340,  had  this  same  question  before  it  and  it  held  as  did 
the  Court  above.  It  quotes  with  approval  from  the  Su- 
preme Court  of  Massachusetts : 

"But  the  deed  had  been  recorded,  and  the  grantee 
had  conveyed  to  an  innocent  purchaser  for  value,  and 
the  Court  held  that  the  title  of  the  latter  must  be  pro- 
tected. It  is  a  just  rule,  said  the  court,  that  when  a 
loss  has  happened,  which  must  fall  upon  one  of  two 
innocent  persons  it  shall  be  borne  by  him  w^ho  was 
the  occasion  of  the  loss,  even  without  any  positive 
faidt  committed  by  him." 

Referring  to  escrows,  the  Court  says : 

"Escrotvs  are  deceptive  instruments.  They  are  not 
tvhat  they  purport  to  be.  They  purport  to  be  instru- 
ments ivhich  have  been  delivered,  ivhen  in  fact  they 
have  not  been  delivered.  They  clothe  the  grantees 
icith  apparent  titles  ivhich  are  not  real  titles.     Such 
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deeds  are  capable  of  being  used  to  deceive  innocent 
purchasers,  and  the  makers  of  such  instruments  can- 
not fail  to  foresee  that  they  are  liable  to  be  so  used. 
And  ivhen  the  maker  of  such  an  instrument  has  vol- 
untarily parted  ivith  the  possession  of  it,  and  deliver- 
ed it  into  the  care  and  keeping  of  a  person  of  his  own 
selection,  it  seems  to  us  that  he  oiight  to  be  respon- 
sible for  the  use  that  may  in  fact  be  made  of  it;  and 
that  in  no  other  way  can  the  public  be  protected 
against  the  intolerable  evil  of  having  our  public  rec- 
ords encumbered,  with  such  false  and  deceptive  instru- 
ments." 

The  Supreme  Court  of  California  in  Schultz  v.  McLean, 
93  Cal.  329,  uses  substantially  the  same  language  in  a  case 
where  a  deed  was  delivered  contrary  to  instructions.  It 
quotes  with  approval  from  the  Supreme  Court  of  Pennsyl- 
vania the  general  proposition  which  is  applied  by  the 
Courts  in  cases  of  this  kind  that  "where  one  of  two  inno- 
cent persons  must  suffer  by  the  fraud  or  negligence  of  a 
third,  whichever  of  the  two  that  has  accredited  him  ought 
to  bear  the  loss." 

In  conclusion,  we  respectfully  submit  that  the  decree 
of  the  District  Court  must  be  reversed  and  set  aside  with 
directions  to  dismiss  the  bill,  for  the  case  of  appellee  is  de- 
void of  equity  and  the  recovery  was  on  a  theory  totally 
different  from  that  upon  which  the  bill  was  founded  and 
the  case  was  tried; 

Appellee  seeks  equity  without  offering  to  do  equity,  and 
she  was  not  required  under  the  decree  to  do  equity  before 
she  could  recover.  Appellants  have  for  some  twelve  years 
paid  annually  the  taxes  levied  against  the  lands  of  which 
appellee  claims  to  be  the  owner.  They  have  protected  them 
against  fire  and  other  depredations,  and  greatly  enhanced 
their  value,  but  there  is  no  provision  in  the  decree  for  re- 
imbursement for  such  expenditures. 
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Appellants  are  innocent  in  fact  and  innocent  in  law: 
They  purchased  without  knowledge  of  the  alleged  secret 
limitations  on  Benson's  agency — limitations  which  were 
wholly  inconsistent  with  the  apparent  authority  with  which 
he  was  clothed;  and  appellants  Weirick  and  The  Payette 
Lumber  &  Manufacturing  Company  purchased  for  value, 
relying  upon  the  title  as  shown  by  the  records  in  the  office 
of  county  recorder  of  the  county  in  which  the  lands  are 
situated. 

Appellee  is  guilty  of  laches;  She  claims  to  have  become 
apprehensive  of  Benson  in  the  year  1901,  and  learned  in 
December  of  that  year  that  the  Monache  lands  had  been 
conveyed  to  the  Government  and  the  scrip  sold  to  diverse 
and  sundry  persons.  Yet,  she  commenced  no  action  to  pro- 
tect her  rights  or  to  claim  title  to  the  property  until  Sep- 
tember, 1905,  after  most  of  the  witnesses  familiar  with  the 
transaction  had  died. 

She  has  ratified  in  part  the  acts  of  her  agent  but  seeks 
to  disaffirm  the  parts  which  are  not  to  her  interest. 

She  is  clearly  subject  to  the  maxim,  that  where  one  of 
two  innocent  persons  must  suffer,  he  must  be  the  one  to 
suffer  who  put  it  in  the  power  of  the  wrong-doer  to  cause 
the  loss,  or,  as  is  sometimes  said,  "He  who  trusts  most, 
ought  to  suffer  most."     If  any  wrong  has  resulted  to  ap- 
pellee, it  was  caused  by  the  acts  of  the  agent  whom  she 
selected,  and  she  and  not  appellants  should  bear  the  loss. 
Respectfully  submitted, 
RICHARDS  &  HAGA  AND 
McKEEN   F.   MORROW, 

Solicitors  for  Appellants, 
Residence,  Boise,  Idaho. 
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No.  2236 


IN    THE 


United  States  Circuit  Court  of  Appeals 


For  the  Ninth  Circuit 


E.  M.  Cobban,  E.  B.  Weieick,  individually, 
and  also  as  trustee,  and  the  Payette 
Lumber  and  Manufacturing  Company 
(a  corporation), 

Appellants, 
vs. 

MOLLIE   CONKLIN, 

Appellee. 


Appeal   from   the  United   States   District   Court   for   the   District   of 
Idaho,  Southern  Division. 


BRIEF  FOR  APPELLEE. 


Statement  of  the  Case. 

This  suit  was  commenced  by  the  appellee  on  Sep- 
tember 7,  1905,  seeldng  the  cancellation  of  certain 
alleged  and  pretended  powers  of  attorney  alleged  to 
have  been  fraudulently  procured  from  the  appellee 


in  blank  and  fraudulently  bearing  certification  of 
acknowledgment  by  notaries  public  and  in  which 
pretended  powers  of  attorney  the  name  of  R.  M. 
Cobban  was  inserted  without  the  authority  or  con- 
sent of  appellee  after  the  alleged  execution  thereof; 
also  for  the  cancellation  of  deeds  executed  by  R.  M. 
Cobban  as  attorney  in  fact  for  appellee  to  E.  B. 
Weirick,  as  trustee,  and  for  the  cancellation  of 
deeds  executed  by  E.  B.  Weirick  as  trustee  to  the 
Payette  Lmnber  and  Manufacturing  Company,  a 
corporation.  On  April  15,  1908,  an  amended  bill  of 
complaint  w^as  filed  by  leave  of  court.  The  facts 
stated  more  in  detail  are  as  follows : 

Prior  to  the  year  1900  Alvah  Russell  Conklin,  hus- 
band of  the  appellee,  acquired  title  to  approximately 
ninety-six  hundred  (9600)  acres  of  land  situated  in 
Inj^o  and  Tulare  Counties,  California,  and  referred 
to  in  the  record  and  generally  known  as  the 
''Monache"  lands.  Thereafter  and  prior  to  1900  an 
undivided  one-half  interest  in  the  "Monache"  lands 
was  convej^ed  by  appellee's  said  husband  to  Patrick 
Reddy,  brother-in-law  of  said  Alva  Russell  Conklin, 
in  payment  for  legal  services  in  connection  vnth  liti- 
gation over  the  title  to  said  lands.  The  said  Patrick 
Reddy  was  a  member  of  the  law  firm  of  Reddy, 
Campbell  &  Metson  of  San  Francisco.  Subsequently 
and  before  the  year  1900,  the  "Monache"  lands  were 
included  in  the  Sierra  Forest  Reserve  under  the  Act 
of  Congress  of  June  4,  1897  (30  Stats.  36).  Land 
so  included  in  a  forest  reserve  could  be  by  the  owners 
conveyed  to  the  United  States  and  an  equal  area  of 


public  lands  outside  the  Forest  Reserve  selected  in 
lieu  thereof,  the  lands  selected  being  generally  known 
as  lieu  lands  and  the  lands  in  the  Forest  Reserve 
convej^ed  to  the  United  States,  being  generally 
known  as  base  lands.  To  make  such  exchange,  it 
was  required  that  the  owner  execute  a  deed,  con- 
veying the  base  lands  to  the  United  States  and 
have  such  deed  recorded  in  the  proper  county  re- 
corder's office  and  thereafter  file  the  same  together 
with  an  abstract,  showing  clear  and  unencum- 
bered title  in  the  United  States,  in  the  United 
States  Land  Office,  together  with  an  application  to 
select  other  specifically  described  lands  in  lieu  of 
the  surrendered  lands.  Under  the  regulations  of 
the  Land  Department,  the  right  to  make  selection 
of  lieu  lands  was  held  to  be  non-assignable  and 
therefore  patents  always  issue  for  lieu  lands  to  the 
grantors  of  the  base  lands   (Transcript  495). 

Alvah  Russell  Conklin  died  prior  to  the  year 
1900  and  at  all  times  during  the  year  1900,  the 
estate  of  said  Conklin  was  in  course  of  probate, 
the  appellee  being  the  executrix  of  his  estate  and 
the  firm  of  Reddy,  Campbell  &  Metson  being  her 
attorneys  as  executrix,  the  appellee  having  settled 
with  the  firm  of  Reddy,  Campbell  &  Metson  for 
ser\dces  as  her  said  attorneys  on  June  6,  1900 
(Transcript  469).  The  said  Patrick  Reddy  died 
April  26,  1900,  and  thereafter  the  firai  continued 
as  Campbell,  Metson  &  Campbell.  On  July  11, 
1901,  the  firm  of  Campbell,  Metson  &  Campbell 
procured  an  amended  decree  to  be  entered  in  the 


matter  of  the  estate  of  Alvah  Russell  Conklin,  in- 
volving the  base  lands  in  Tulare  County,  California 
(Transcript  464,  Complainant's  Exhibit  5),  and 
this  was  done  entirely  without  the  knowledge  of 
Mollie  Conklin. 

After  the  death  of  Mr.  Reddy,  the  firm  of  Camp- 
bell, Metson  &  Campbell,  of  which  Joseph  C.  Camp- 
bell was  a  member,  "svere  the  attorneys  for  the  ex- 
ecutor and  executrix  of  the  Reddy  estate  and  said 
estate  was  at  all  times  in  1900  in  course  of  being 
probated.  In  1900,  John  A.  Benson,  who  was  a 
land  attorney  of  San  Francisco,  was  a  client  of  the 
finn  of  Redd}^  Campbell  &  Metson.  After  the 
death  of  Patrick  Reddy,  John  A.  Benson  entered 
into  negotiations  through  Joseph  C.  Campbell  of 
the  fiiin  of  Campbell,  Metson  &  Campbell  for  the 
purchase  of  the  "Monache"  lands,  and  in  this  con- 
nection, a  meeting  was  held  between  Mr.  Benson 
and  Mrs.  Reddy  and  Joseph  C.  Campbell  in  Mr. 
Campbell's  office.  Thereafter,  Mrs.  Reddy,  the  ap- 
pellee, Mollie  Conklin,  N.  E.  Conklin,  her  son,  John 
A.  Benson  and  Joseph  C.  Campbell  had  a  conference 
with  reference  to  the  sale  of  the  *'Monache"  lands 
(Transcript  125-319-399),  at  which  meeting  the  de- 
tails of  the  sale  were  talked  over  and  discussed  and 
a  net  price  of  $3.80  per  acre  for  the  ''Monache" 
lands  agreed  upon. 

There  is  a  conflict  in  the  testimony  as  to  the 
exact  nature  of  this  contract,  the  appellee's  tes- 
timony being  that  the  lands  Avere  to  be  sold  Benson 
for  $3.80  per  acre,  deeds  to  be  placed  in  escrow 


and  not  to  be  taken  out  until  the  money  was  jjaid, 
which  was  to  be  within  ninety  days  (Transcript 
126-127) ;  N.  E.  Conklin,  who  was  present  at  said 
conference  testifying  to  the  same  facts  (Tran- 
script 201).  Joseph  C.  Campbell  testifies  that  the 
land  was  to  be  conveyed  to  the  United  States  and 
was  to  be  paid  for  at  $3.80  per  acre  through  the 
Anglo-Californian  Bank,  upon  the  approval  by  the 
Land  Department  (Transcript  320).  The  witness, 
Joseph  C.  Campbell,  later  in  his  testimony,  and 
after  a  more  complete  examination  of  certain  let- 
ters and  records  (Transcript  350),  testifies  posi- 
tively that  by  the  agreement,  the  titles  of  the 
selected  lands  were  to  be  approved  in  the  name  of 
the  appellee  and  the  Reddy  Estate  and  when  so 
approved  that  Mr.  Benson  would  have  the  right  to 
purchase  the  same  at  $3.80  per  acre  but  that  the 
agreement  was  that  the  title  was  not  to  pass  out 
of  either  the  Reddy  Estate  or  Mrs.  Conklin  until 
the  lands  w^ere  paid  for  (Transcript  351) ;  that 
nothing  was  said  at  such  conference  and  no  agree- 
ment had  for  the  making  of  any  powers  of  at- 
torney to  sell  lieu  or  selected  lands  (Transcript 
350).  Mr.  Benson  testifies  that  the  powers  of  at- 
torney to  sell  the  selected  or  lieu  lands  w^ere  agreed 
upon  at  that  time  but  in  this  he  is  contradicted  by 
the  appellee,  N.  E.  Conklin  and  Joseph  C.  Camp- 
bell. By  the  agreement,  Benson  was  to  prepare  the 
necessary  deeds  and  papers  which  should  be  sub- 
mitted for  signature  through  Joseph  C.  Campbell. 


The  court  found  that  the  appellee's  version  of  the 
understanding  or  agreement  as  to  payment  for  the 
lands  was  correct  (Transcript  512-513).  Counsel 
for  appellants  in  their  brief,  page  7,  call  attention 
to  the  Act  of  June  6,  1900,  which  became  effective 
October  1,  1900,  limiting  the  right  of  lieu  land  se- 
lections to  surveyed  land,  and  call  attention  to 
transcript  391-392,  but  there  is  no  evidence  to  show 
that  said  Act  was  discussed  between  the  parties. 
The  relations  of  Mr.  Joseph  C.  Campbell  and  the 
a^Dpellee  are  clearly  shown  b}^  the  evidence,  by  the 
findings  of  the  court  (Transcript  500)  and  by  the 
amended  decree  (Transcript  464-465)  and  Com- 
plainant's Exhibit  "B"  (Transcript  468),  to  be 
that  of  attorney  for  the  appellee  as  executrix  of  the 
estate  of  Alvah  Russell  Conklin. 

After  the  meeting  of  the  parties  in  August,  1900, 
Jolm  A.  Benson  prepared  papers  and  the  same 
Avere  sent  from  Mr.  Benson's  office  to  Mr.  Camp- 
bell's office  to  be  executed  by  the  representatives  of 
the  Reddy  Estate  and  appellee.  A  messenger  from 
Mr.  Campbell's  office  took  the  papers  to  the  resi- 
dence of  the  parties  where  they  were  signed.  The 
evidence  shows  that  the  appellee  examined  a  few  of 
the  papers  and  finding  them  to  be  all  right  exe- 
cuted the  papers  sent  to  her  by  Mr.  Campbell, 
rehdng  upon  his  not  sending  any  papers'  that  were 
not  proper.  Appellee  contends  that  the  acknowl- 
edgments were  false  and  that  she  did  not  acknowl- 
edge any  of  the  papers  before  a  notary  public. 
The  evidence  show^s  that  at  the  time  the  powers  of 


attorney  under  which  the  defendant,  R.  M.  Cobban, 
conveyed  the  property,  were  purported  to  have  been 
acknowledged  in  the  City  and  County  of  San 
Francisco,  the  complainant  was  not  within  said 
county  and  city,  but  was  at  Bakersfield,  California, 
and  that  she  w^as  in  Bakersfield,  California,  from 
the  1st.  or  2nd  of  December,  1900,  until  August  or 
September,  1901  (Transcript  140-141-192-193-234- 
301).  And  appellants  have  at  no  time  asserted  or 
contended,  but  by  all  of  their  testimon}^  they  at- 
tempt to  show,  that  no  papers  whatever  were  ever 
executed  before  any  other  notary  than  Holland 
Smith,  whereas  nearly  every  power  of  attorney 
herein  purports  to  be  executed  before  other  no- 
taries. All  the  papers  signed  b}^  the  appellee  were 
returned  by  her  through  messenger  to  the  office  of 
Mr.  Campbell. 

The  defendant  Benson  testifies  that  he  received 
all  the  papers  through  Mr.  Campbell's  office  (Tran- 
script 402-3). 

Prior  to  the  19th  day  of  February,  1901,  a  syndi- 
cate was  formed,  representing  the  parties  shown  in 
the  transcript  (244),  of  w^hich  the  appellant,  R.  M. 
Cobban,  was  a  member.  This  syndicate  existed 
from  prior  to  the  19th  day  of  February,  1901,  up 
to  and  including  the  20th  day  of  June,  1901  (Tran- 
script 252).  This  syndicate  was  operating  under  an 
agreement  by  the  terms  of  which  the  sjaidicate 
should  furnish  the  funds  to  purchase  lieu  scrip; 
Mr.  Cobban  should  act  in  the  selection  of  the  lieu 
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lands;  after  the  approval  of  the  selections,  the  lands 
were  to  be  conveyed  to  the  defendant,  E.  B.  Wei- 
rick,  trustee,  for  the  use  and  benefit  of  the  members 
of  the  syndicate  (Transcript  252).     The  defendant, 
R.  M.   Cobban,   conveyed  to  the  defendant,   E.  B. 
Weirick,  trustee,  all  the  lands  involved  in  this  ac- 
tion and  that  such  conveyance  was  made  without 
any  consideration  and  said  Cobban  was  also  a  ben- 
eficiary  (Transcript  252-253).     During  the  course 
of  the  dealings  between  Mr.  Benson  and  R.  M.  Cob- 
ban, acting  for  the  syndicate,  Mr.   Cobban  would 
wire   Mr.   Benson   for  scrip   which  would   be   for- 
warded to  bank  with  sight  draft  attached  and  the 
papers  delivered  would  consist  of  deed,  surrender- 
ing the  base  lands  to  the  United  States,  abstract  of 
title  to  base  lands,  application  to  select  lieu  lands, 
powers  of  attorney  to  select  lieu  lands  and  powers 
of  attorney  to  convey  lieu  lands,  the  record  showing 
that  in  all  cases  the  application  to  select  lieu  lands 
were  blank  as  to  the  lands  to  be  selected;  that  the 
powers  of  attorney  to  select  lieu  lands  were  blank 
as  to  the  name  of  the  attorney  in  fact  and  the  lands 
to  be  selected,  and  that  the  powers  of  attorney  to 
convey  were  blank  as  to  the  name  of  the  person  to 
be  appointed  as  attorney  in  fact,  and  did  not  de- 
scribe the  lands  to  be  conveyed;  the  appellants  R. 
M.  Cobban  and  E.  B.  Weirick,  individually  and  as 
trustee,  pleading  in  their  answer  (Transcript  88  to 
98,  inclusive),  the  form  and  effect  of  the  several 
papers   so   delivered   and   admitting   that   the   said 
powers  of  attorney  although  purporting  to  be  signed 


and  acknowledged  by  the  complainant  and  the  rep- 
representatives  of  the  Eeddy  Estate  were  blank  as  to 
the  person  to  be  appointed  attorney  under  the 
power.  That  Cobban  did  pay  to  the  bank  for  the 
use  of  Benson,  the  amount  agreed  upon  and  did 
insert  or  cause  to  be  inserted  in  the  said  jjowers  of 
attorney  to  select,  and  powers  of  attorney  to  convey 
selected  lands,  his  own  name  as  the  attorney  in 
fact  (Transcript  259-261-270). 

Mr.  Cobban  testifies  that  he  did  not  know  and 
never  saw  appellee  (Transcript  260) ;  that  he  was 
never  authorized  directly  or  indirectly  b}^  the  ap- 
pellee to  insert  her  name  in  said  powers  or  either  of 
them  (Transcript  270),  but  that  he  assumed  or  con- 
sidered he  was  authorized  (Transcript  271)  ;  that 
Mr.  Benson  in  selling  the  scrip,  did  not  show  any 
authority,  authorizing  him  to  insert  his  name  in 
any  instrument  executed  and  acknowledged  by  the 
appellee  (Transcript  270-271) ;  that  he  received  the 
papers  in  blank  and  assumed  a  right  to  insert  in 
such  instruments  such  things  as  he  thought  neces- 
sary (Transcript  427).  That  in  receiving  such  pa- 
pers and  making  such  selections,  he  was  acting  as 
agent  for  the  syndicate,  of  which  the  R.  M.  Cobban 
Realty  Company  and  others  were  members  and  of 
which  he  was  a  stockholder  (Transcript  270-271). 
The  selection  of  the  land  involved  in  this  case  was 
approved  by  the  United  States  and  was  patented  in 
the  name  of  Mollie  Conklin  and  Emily  M.  Reddy 
and  Edward  A.  Reddy,  administratrix  and  admin- 
istrator of  the  estate  of  Patrick  Reddv,   deceased 
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(Transcript  157-158),  and  that  the  same  lands  were 
afterward  conveyed  by  R.  M.  Cobban  as  attorney 
in  fact  for  Mollie  Conklin  and  Emily  M.  Reddy 
and  Edward  A.  Reddy,  administratrix  and  admin- 
istrator of  the  estate  of  Patrick  Reddy,  deceased, 
under  the  said  powers  of  attorney  which  had  been 
signed  in  blank  by  the  appellee  and  her  co-owners, 
to  the  defendant,  E.  B.  Weirick,  as  trustee  (Tran- 
script 497-498).  Later,  appellants  Weirick  and 
Cobban,  acting  for  the  syndicate,  gave  an  option  to 
purchase  the  lands  to  Mr.  Musser  or  Mr.  Deary, 
which  was  later  assigned  to  the  appellant,  Payette 
Lmnber  and  Manufacturing  Company  (Transcript 
254).  On  the  19th  day  of  May,  1903,  the  lands  in- 
volved were  conveyed  by  E.  B.  Weirick,  trustee, 
to  the  Payette  Lumber  and  Manufacturing  Com- 
pany (Defendant's  Exliibit  "A",  Transcript  485). 
The  appellee  was  paid  through  Campbell  &  Met- 
son's  office  the  sum  of  $2750.00  on  account  of  the 
conveyance  of  the  "Mpnache"  lands,  and  the  Reddy 
Estate  was  paid  $13,000.00  (Transcript  392-395- 
423). 

In  December,  1901,  N.  E.  Conklin  was  employed 
by  his  mother  to  investigate  her  matters  in  con- 
nection with  the  "Monache"  lands,  for  the  reason 
that  she  was  getting  no  money  from  the  same 
(Transcript  205).  The  letter  from  Joseph  C. 
Campbell  and  the  letter  from  John  A.  Benson  to 
Mr.  Campbell  (Complainant's  Exhibits  "N"  and 
''N-1",  Transcript  475-478),  show  the  steps  taken 
by  Mr.  Conklin  in  the  investigation  of  this  matter. 
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That  N.  E.  Conklin  went  to  the  county  seat  of 
Tulare  County  and  investigated  the  public  records 
and  discovered  the  deeds  of  record,  conveying  the 
land  to  the  United  States.  That  he  first  learned 
that  powers  of  attorney  were  in  existence  in  July, 
1902  (Transcript  214).  That  the  first  information 
that  Mr.  Conldin  had  or  was  able  to  obtain  as  to 
the  existence  of  powers  of  attorney  for  the  sale  of 
lieu  lands  or  selected  lands  was  obtained  in  July, 
1902,  and  that  the  powers  of  attorney  so  claimed 
were  executed  to  C.  L.  Hovey  of  San  Francisco 
(Transcript  224).  That  the  first  knowledge  that 
any  powers  of  attorney  or  any  alleged  powers  of 
attorney  were  being  used  in  the  State  of  Idaho  was 
obtained  in  October,  1903  (Transcript  225-226). 
That  on  January  16,  1903,  Mollie  Conklin  filed  in 
the  office  of  the  county  recorder  of  Boise  County, 
Idaho,  a  general  revocation  of  all  powers  of  attorney 
(Transcript  227-228).  That  such  revocation  was 
on  file  and  recorded  in  Boise  County  for  five  months 
or  more  prior  to  the  time  that  the  deed  was  made 
by  the  appellant  Weirick  as  trustee  to  the  appellant 
Payette  Lumber  and  Manufacturing  Company. 

The  actual  fraud  perpetrated  by  John  A.  Ben- 
son upon  the  appellee  is  particularly  show^n  in  let- 
ter (Complainant's  Exhibit  ''N",  Transcript  476- 
478),  in  wliich  he  states  that  the  lands  had  been 
selected  upon  the  agreement  that  the  parties  in 
whose  interest  the  same  had  been  filed  would  pay 
the  amount  agreed  upon  a  deed  coyweying  the 
rights  of  tjie  owners  (Transcript  477).    This  letter 
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was  dated  December  11,  1901.  The  record  shows 
that  all  the  lands  involved  in  this  action  had  been 
paid  for  by  the  persons  in  whose  interest  it  is 
claimed  the  same  were  located  on  and  before  the 
20th  day  of  July,  1901. 

The  appellee  did  not  refuse  to  accept  money  from 
Benson  until  April,  1903  (Transcript  484,  Com- 
plainant's Exhibit  "U"). 

The  District  Court  held  that  the  papers  executed 
by  the  ai3pellee,  being  in  blank,  could  not  confer 
upon  the  appellant,  Cobban,  the  power  to  convey 
(Transcript  509-512) ;  that  the  papers  were  deliv- 
ered to  Mr.  Campbell  under  such  circumstances  as 
to  vest  him  with  the  powers  analagous  to  that  of  an 
escrow  holder,  and  that  the  complainant  would  not 
be  bound  by  any  act  of  the  escrow  holder  in  ^dola- 
tion  of  his  instructions  in  delivering  the  papers 
until  the  purchase  price  was  paid  (Transcript  512- 
516) ;  that  the  papers  involved  were  obtained  by 
Mr.  Benson  by  deception  or  through  inadvertence 
of  clerks  in  Mr.  Campbell's  office  and  that  his  ac- 
ceptance and  use  of  the  same  was  a  fraud  upon  the 
appellee  (Transcript  517). 

The  District  Court  does  not  hold  that  the  appel- 
lants Weirick  and  the  Payette  Lumber  and  Man- 
ufacturing Company  are  in  fact  innocent  purchas- 
ers for  value  and  the  record  does  not  disclose  the 
facts  that  would  place  them  in  the  position  of  inno- 
cent purchasers.  Weirick  by  reason  of  his  associ- 
ation with  Cobban  was  a  party  to  and  is  charge- 
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able  with  presumptive  knowledge  of  the  unauthor- 
ized acts  of  Cobban  in  the  insertion  of  the  name  in 
the  blank  powers  of  attorney.  Weirick  took  the 
deed  as  trustee  without  consideration  and  was  des- 
ignated in  the  deed  as  trustee.  The  conveyance  of 
Weirick,  trustee,  to  the  Payette  Lumber  and  Man- 
ufacturing Company  was  made  by  Weirick  as  trus- 
tee and  the  Payette  Lumber  and  Manufacturing 
Company  did  not  make  any  investigation  as  to 
the  facts  and  circumstances  under  which  Weirick 
was  acting  as  trustee. 


Points  and  Authorities. 

Where  the  facts  essential  to  entitle  plaintiff  to 
relief  are  averred  in  the  bill  and  supported  by  the 
proof  and  the  facts  found  as  the  basis  of  the  decree 
are  substantially  the  same  as  alleged  in  the  bill,  it 
is  not  a  ground  of  error  in  the  decree  that  the  facts 
found  in  support  of  the  decree  vary  in  some  im- 
portant particulars  from  those  alleged  in  the  bill. 

16  Cyc,  483; 

Burr  V.  Botsford,  13  Conn.  146; 

Campbell  v.  Ayres,  6  Iowa  339; 

Jeanerett  v.  Radford,  Rich.  Eq.,  las  (S.  C.) 

469; 
Synott  V.   Shaughnessy,   130   U.   S.   572;   32 
L.  Ed.  1038. 
Where   in   a   bill,    fraud   has   been   charged  but 
other  matters  are  alleged  which  give  the  court  juris- 
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diction,  the  proper  course  is  to  dismiss  only  so 
much  of  the  bill  as  relates  to  fraud  and  give  so 
much  relief  as  under  the  circumstances  plaintiff 
may  be  entitled  to. 

Daniels  Ch.  Pr.,  6  American  Ed.,  Sec.  382. 

When  the  facts  and  proceedings  as  to  a  transfer 
of  title  are  fully  disclosed  in  the  bill  and  point  to 
fraud  and  wrong,  and  equally  to  inadvertence  and 
mistake  if  later  be  shown  the  bill  is  sustainable. 

Williams  v.  U.  S.,  138  U.  S.  514,  524;  34  L. 
Ed.  1026. 

Possession  by  plaintiif  in  action  to  remove  a 
cloud  is  not  always  necessary.  Where  the  estate  or 
interest  is  equitable  the  jurisdiction  should  be  sus- 
tained whether  plaintiff  is  in  or  out  of  possession. 

When  a  party  out  of  possession  has  an  equitable 
title  or  where  he  holds  the  legal  title,  under  cir- 
cumstances that  the  law  cannot  furnish  full  and 
complete  relief  his  resort  to  equity  to  have  a  cloud 
removed  ought  not  be  questioned: 

Pomeroy's   Eq.   Jurisprudence,   Vol.   6,    Sec. 

731; 
Sayers  v.  Burkhardt,  29  C.  C.  A.  137; 
Gage  V.  Kaufman,  133  U.   S.  471;  10  Sup. 

Ct.   406; 
Coal  Co.  V.  Doran,  142  U.   S.  417,  449;  12 

Sup.  Ct.  239; 
Rich  V.  Braxton,  158  U.  S.  375,  406;  15  Sup. 
Ct.   1006; 
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Harding  v.   Gince,   42   U.   S.   App.   411;   25 

C.  C.  A.  352;  80  Fed.  162; 
Christian  v.  Vaner,  41  W.  Va.  753;  24  S.  E. 
596. 
Under  the  statutes  of  the   State  of  Idaho,  any 
person  having  claim  or  interest  in  real  estate  may 
maintain  action  regardless  of  possession. 
Sec.  4538,  Revised  Codes  of  Idaho; 
Coleman  v.  Jaggers,  12  Idaho  125;  85  Pac. 
894. 
Section  4538,  Revised  Codes  of  Idaho,  is  iden- 
tical with  738,   Code   of  Civil  Procedure  of  Cali- 
fornia, and  the  same  rule  has  been  followed  in  Cal- 
ifornia. 

People  ex.  rel.  Lorr  v.  Center,  66  Cal.  551-6; 
5  Pac.  263;  6  Pac.  481. 
The  federal  courts  have  power  and  jurisdiction 
to  enforce  rights  created  and  administer  remedies 
provided  by  State  statutes,  for  enforcement  and 
administration  in  courts  of  the  State,  either  at  law 
or  in  equity. 

Darragh  v.  Utter  Mfg.  Co.,  23  C.  C.  A.  609; 
Ex  parte  McNiel,  13  Wall.  236 ; 
Cummings  v.  Bank,  101  U.  S.  153,  157 ; 
Trust  Co.   V.   Krumseig,  23   C.   C.  A.   1;  77 
Fed.  32. 
An  enlargement  of  equitable  rights  by  State  stat- 
ute may  be  administered  by  National  courts  as  well 
as  courts  of  the  State. 

Darragh  v.  Utter  Mfg.  Co.,  supra; 

Case  of  Broderick's  Will,  21  Wall.  503,  520; 
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Clark  V.  Smith,  13  Pet.  195,  202 ; 

Holland  v.  Cballen,  101  U.  S.  15-25,  3  Sup. 

Ct.  495; 
Forst  V.  Spitley,  121  U.  S.  552,  557;  7  Sup. 

Ct.  1129; 
Reynolds  v.  Bank,  112  U.  S.  405;  5  Sup.  Ct. 

213; 
Chapman  v.  Brewer,  114  U.  S.  158,  170,  171; 

5  Sup.  Ct.  799; 
Gomiley  v.  Clark,  134  U.  S.  338,  348,  349; 

10  Sup.  Ct.  554; 
Bardon  y.  Improvements  Co.,  157  U.  S.  327, 

330;  15  Sup.  Co.  650; 
Cowley  V.  R.  R.  Co.,  159  U  S.  569.  583;  16 

Sup.  Ct.  127. 
A  party  going  into  a  national  court  does  not  lose 
any  right  or  appropriate  remedy  of  which  he  might 
have  availed  himself  in  the   State   courts  of  that 
localit3^ 

Darragh  v.  Utter  Mfg.  Co.,  supra; 
Ex  i)arte  McNeil,  supra; 
Davis  V.  Gray,  16  Wall.  203,  221; 
Cowley  V.  R.  R.  Co.,  supra. 

Where  the  statute  of  a  State  enlarges  the  ancient 
jurisdiction  of  courts  of  equity  in  respect  to  suits 
to  quiet  title  but  equitable  rights  remain,  the  en- 
largement thereof  may  be  administered  by  the 
courts  of  the  United  States  as  well  as  by  the  State 
courts. 

Divine  v.   Los  Angeles,   202   U.    S.   312;   50 

L.  Ed.  1046; 
Broderick's  Will,   supra; 
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Holland  v.   Challen,   supra; 

Gormley  v.  Clark,  supra; 

Moore  v.  Steinbach,  127  U.  S.  70-84;  32  L. 

Ed.  51-56; 
Reynolds  v.  Bank,  supra; 
Chapman  v.  Brewer,  supra; 
U.  S.  V.  Wilson,  118  U.  S.  86,  89;  30  L.  Ed. 

110,    112; 
Frost  V.  Spitley,  supra. 

A  deed  or  other  instrument  affecting  title  to  real 
estate  passes  no  interest  if  it  had  no  grantee,  but 
authority  to  fill  up  blank  may  be  given  by  "parol". 

Allen  V.  Withrow,  110  U.  S.  119;  28  L.  Ed. 

90; 
Dewey  v.  Foster,  2  Wall.  33;  69  U.  S.  781; 
Swartz  V.  Ballon,  47  la.  188; 
Van  Ella  v.  Evenson,  28  Wis.  33 ; 
Field  V.  Stagg,  52  Mo.  534; 
Devlin  on  Deeds  (3d  Ed.),  Sec.  456. 

To  make  a  deed  or  other  instrument  affecting 
title  to  real  estate,  executed  in  blank,  operate  as  a 
conveyance  of  the  property,  it  is  essential  that  the 
blank  be  filled  by  the  party  expressly  authorized 
to  fill  it,  and  this  must  be  done  before  or  at  the 
time  of  delivery  to  grantee. 

Allen  V.  Withrow,  supra; 

2  Cyc,  157; 

Arguello  v.  Bours,  67  Cal.  447 ;  8  Pac.  49. 
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Where  the  execution  of  a  deed  is  procured  by 
deceit  it  is  a  forger}^  and  the  question  of  good  faith 
does  not  arise. 

McGinn  v.   Toby,  62  Mich.  252;  4  Am.   St. 

Rep.  848; 
Camp  V.   Carpenter,  52  Mich.  375; 
D'Wold  V.  Hayden,  24  111.  525; 
Griffiths  V.  Kellogg,  39  AVis.  293; 
Devlin  on  Deeds,   Sec.  228; 

Where  a  deed  has  been  surreptitiously  and  fraud- 
ulently obtained  from  the  grantor  without  his 
knowledge  or  consent,  no  title  passes  whatever,  and 
a  subsequent  purchaser  is  not  protected. 

Gould  V.  Wise,  97  Cal.  532; 

Fitzgerald  v.  Goff,  99  Ind.  28; 

Henry  v.  Carson,  96  Ind.  412; 

Everts  v.  Agnes,  (Wis.)  65  Am.  Dec.  314; 

Arguello  v.  Bours,  supra. 

Acknowledgment  of  power  of  attorney  to  sell  was 
necessary  before  the  deeds  executed  under  jDowers 
could  be  recorded.  Appellants  relying  upon  re- 
corded title  cannot  repudiate  the  forged  and  false 
acknowledgments  appearing  upon  the  record  of 
the  poAvers  of  attorney. 

Revised  Codes  of  Idaho,  Sec.  2994; 
Revised  Statutes  of  Idaho,  1887,  Sec.  2994. 

Where  recorded  title  is  relied  upon,  and  ac- 
knowledgment of  the  instrument  was  a  condition 
precedent   to    such    recording,    there    could   be   no 
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instrument  to  aclaiowledge  until  the   blanks   were 
filled  and  the  instrument  comx)leted. 

The  act  of  the  officer  in  certifying  an  acknowledg- 
ment to  an  instrument  in  blank  is  a  nullity  and  the 
acknowledgment  and  blank  instrument  are  no  more 
than  waste  paper. 

Drury  v.  Foster,  2  Wall.  24  (U.  S.) ;  17  L. 
Ed.  780. 

A  deed,  signed  and  acknowledged  leaving  the 
grantee's  name  blank  and  afterw^ards  filled  in  with 
a  name  which  grantor  did  not  authorize  is  A'oid 
and  is  ineffectual  as  if  an  entire  forgery. 

Burke  v.  Borns,  92  Cal.  112;  28  Pac.  57; 
Arguello  v.  Bours,  supra; 
Vaca  Valley  R.   Co.  v.  Mansfield,  84  Calif. 
561 ;  24  Pac.  145. 

Powers  of  attorney  in  connection  with  the  sale 
of  so-called  ''scrip"  that  are  blank  at  the  time  they 
leave  the  possession  and  control  of  the  maker  are 
utterly  void,  and  the  subsequent  filling  of  the  blanks 
so  as  to  make  it  appear  to  be  complete,  and  valid, 
is  a  forgery. 

Puget  Mill  Co.  V.  Brown,  54  Fed.  987.    Af- 
firmed 7  C.  C.  A.  643. 

The  addition  of  the  word  "trustee"  to  the  name 
of  a  person  is  notice  of  a  trust  and  calls  for  some 
inquiry.     An  examination  puts  the  jjurchaser  u23on 
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inquiry  and  is  constructive  notice  of  everytliing  to 
which  that  inquiry  would  lead. 

Mayberiy  v.  Ehlen,  20  Am.  St.  Rep.  467 ; 

Min.  Nat.  Bank  of  Parsons,  40  Am.  St.  Eep. 
299; 

Johnson  v.  Colman,  41  Am.  St.  Rep.  284. 

Any  knowledge  of  the  existence  of  a  fact  tend- 
ing to  impeach  or  cut  down  the  title  of  a  vendor  is 
sufficient  to  put  a  purchaser  on  notice  and  inquiry, 
and  inquiry  must  be  directed  to  ascertain  the  facts. 
Bigelow  Equity,  Chapt.  XI,  page  182,  Sec.  1; 
also  Chapt.  II,  Sec.  1. 

The  doctrine  of  bona  fide  purchaser  without  no- 
tice does  not  apply  to  total  absence  of  title  in  ven- 
dor. The  good  faith  of  a  purchaser  cannot  create  a 
title  where  none  exists. 

Dodge  V.  Briggs,  27  Fed.  160; 

Hyde  v.  Shinn,  199  U.  S.  83. 

To  invoke  the  doctrine  of  a  bona  fide  purchaser 
there  must  be  a  genuine  instrument  having  a  legal 
existence  as  well  as  one  appearing  on  its  face  to 
pass  title.  It  cannot  arise  on  a  forged  instrument, 
or  one  executed  to  no  parties  at  all. 
Hyde  v.  Shinn,  supra. 

To  claim  defense  of  bona  fide  purchaser  for  val- 
uable consideration  answer  must  allege  the  deed  of 
purchase,  date,  parties  and  contents.  That  vendor 
was  seized  in  fee  and  in  possession.  The  consid- 
eration, and  that  it  was  bona  fide  and  truly  paid 
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independently  of  the  recital  in  the  deed.  How  the 
grantor  acquired  title,  and  notice  denied  previous 
to  and  down  to  the  paying  of  the  money  and  deliv- 
ery of  the  deed. 

Boone  v.  Childs,  10  Pet.  193; 

Flagg  V.  Mann,  2  Sumni.  485-557. 

Power   of  attorney  was  not  a   conveyance,   and 
conveyed  no  powers  coupled  with  an  interest. 
Hunt  V.  Kousmainer,  8  Wheat.  174; 
Freeman  v.  Rohn,  58  Cal.  115. 

Power  of  attorney  may  be  revoked  by  filing  rev- 
ocation, acknowledged  and  recorded  in  the  same 
office  as  the  power. 

Sec.  3162,  Revised  Codes  of  Idaho. 

An  agent  with  limited  power  cannot  bind  his 
principal  when  he  transcends  his  power  and  a  per- 
son transacting  business  with  him  on  the  credit  of 
his  principal  is  bound  to  know  his  authority. 

Schunmelpennich  v.   Ba3^ard,   1  Pet.  264;  7 
L.  Ed.  138. 

All  unauthorized  delivery  of  deed  does  not  oper- 
ate to  transfer  title. 
16  Cyc,  581; 

Skinner  v.  Baker,  79  111.  496 ; 
Berry  v.  Anderson,  22  Md.  36; 
Harkreader  v.  Clayton,  56  Miss.  383 ;  31  Am. 

Rep.  369; 
Tyler  v.  Cate,  29  Ore.  515-525;  45  Pac.  800; 
Patrick  v.  McCormick,  10  Neb.  1;  4  N.  W. 
312: 
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•Black  V.  Shriver,  13  N.  J.  Eq.  455; 

Smith  V.  South  Royalton  Bank,  32  Fed.  341 ; 

76  Am.  Dec.   179; 
Cliipman   v.    Tucker,    38   Wis.    43;    20   Am. 

Rep.  1; 
Balfour  v.  Hopkins,  93  Fed.  564;  35  C.  C.  A. 

445. 

A  different  rule  applies  to  deed  placed  in  escrow 

from  that  which  applies  to  negotiable  instruments. 

Fearing  y.   Clark,   16  Gray    (Mass.)    74;  77 

Am.  Dec.  394; 
Provident  L.  etc.  Co.  v.  Mercer  Co.,  170  U.  S. 

593-604;  42  L.  Ed.  1156; 
Devlin  on  Deeds,  3rd  Ed.,  Sec.  322 ; 
Balfour  v.  Hopkins,  93  Fed.  564 ;  35  C.  C.  A. 

445; 
Calhoun  v.  American  Emigrant  Co.,  93  U.  S. 

124;  23  L.  Ed.  826; 
Knapp  V.  Nelson,  41  Colo.  447;  92  Pac.  912; 
Tvler  V.  Cate,  29  Ore.  515;  45  Pac.  800; 
Bradford  v.   Durham,  45   Ore.   1;   101  Pac. 

897;  135  Am.  St.  Rep.  807; 
Powers  V.  Rude,  14  Okla.  381;  79  Pac.  89; 
Bowers  v.  Cottrell,  15  Ida.  221 ;  96  Pac.  936. 


Argument. 

Appellee  in  her  bill  of  complaint  charges  in  sub- 
stance the  following  facts: 

That  a  conspiracy  was  entered  into  between  cer- 
tain parties  to  induce  the  complainant  to  surrender 
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base  lands  and  to  select  lieu  lands  and  to  sell  said 
lieu  lands  and  deprive  appellee  of  the  use  of  the 
same  (Transcript  11-12).  Then  follows  (Tran- 
script pages  12-13),  a  detailed  statement  with  ref- 
erence to  the  transactions  in  August,  1900,  in  the 
presence  of  Campbell,  Benson,  the  appellee  and 
Emily  M.  Reddy,  relative  to  the  sale  of  the  "Mon- 
ache"  lands.  That  by  said  agreement,  Benson  was 
to  prepare  the  deeds  in  connection  with  the  sale  of 
said  lands  without  expense  to  the  complainant 
(Transcript  13).  Said  deeds  when  drawn  and  ex- 
ecuted were  to  be  placed  in  escrow  (Transcript  14). 
That  Benson  jDrepared  the  deeds  and  submitted  the 
same  to  the  appellee  and  her  co-tenants  through 
Campbell  (Transcript  15).  That  appellee,  relying 
upon  the  promises  of  Benson  and  Campbell,  signed 
the  deeds  and  returned  the  same  to  Campbell  and 
that  Campbell  delivered  the  deeds  to  Benson  and 
caused  the  same  to  be  placed  of  record  (Transcript 
15  and  16).  That  at  the  time  said  deeds  were  sub- 
mitted for  the  base  lands,  that  the  complainant 
signed  all  the  papers  so  submitted,  relying  upon 
and  placing  confidence  in  the  fact  that  they  were 
sent  to  her  for  signature  by  Campbell  and  believing 
that  he  would  place  the  same  in  escrow  (Transcript 
16).  That  included  within  the  papers  sent  her  by 
Campbell  for  signature  were  applications  to  select 
lieu  lands  in  place  of  base  lands;  papers  purporting 
to  be  powers  of  attorney  which  were  in  blank,  and 
that  the  said  papers  were  signed  by  the  appellee,  as 
sent  to  her  for  signature  by  Campbell  (Transcript 
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17).  That  neither  Campbell  nor  Benson  nor  any 
other, person  informed  appellee  that  she  had  signed 
deeds  to  base  lands,  conveying  the  same  to  the 
United  States,  and  that  appellee  was  never  in- 
formed by  Campbell  or  Benson  or  any  other  i^erson 
that  she  had  signed  powders  of  attorney  to  convey 
lieu  lands.  That  in  July,  1901,  complainant  first 
ascertained  that  the  deeds  for  the  base  lands  had 
not  been  placed  in  escrow  but  that  the  same  had 
been  j^l^ced  of  record  and  that  after  ascertaining 
such  facts,  appellee  was  assured  by  Campbell  that 
the  matter  could  be  taken  out  of  Benson's  hands 
at  any  time  and  that  appellee  further  learned  that 
the  lieu  lands  were  being  selected  in  her  name  and 
that  when  patents  issued  to  said  lieu  lands,  the 
same  would  be  issued  in  her  name  and  in  the  name 
of  the  representatives  of  the  Reddy  Estate  and  her 
co-tenants  (Transcript  18  and  19).  That  the  pow- 
ers of  attorney  specificall}^  describing  them  were 
signed,  if  they  were,  by  the  appellee  without  her 
knowledge  or  consent  and  that  the  same  were 
wholly  blank  at  the  time  of  their  signature  by 
appellee  as  to  the  name  of  the  party  appointed 
thereby  as  attorney  in  fact  and  that  the  name  of 
R.  M.  Cobban  had  been  inserted  in  each  of  said 
powers  of  attorney  and  the  same  recorded  in  Boise 
County,  Idaho  (Transcript  20  to  28,  inc.).  That 
the  appellee  did  not  know  of  R.  M.  Cobban,  never 
received  anything  of  value  or  consideration  from 
him  or  anyone  in  his  behalf  and  did  not  knowingly 
sign  or  authorize  any  person  for  her  to  sign  said 
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alleged  powers  of  attorney  and  that  appellee  never 
knowingly  or  consenting  thereto  gave  a  power  of 
attorney  to  R.  M.  Cobban  or  to  an\  other  person  to 
sell  or  dispose  of  or  to  exchange  or  otherAvise  deal 
in  or  deal  with  said  lieu  lands  or  any  part  thereof 
and  that  said  alleged  powers  of  attorney  were 
wholly  without  consideration.  That  appellee  never 
acknowledged  said  powers  of  attorney  and  never 
appeared  in  person  or  by  proxy  or  otherwise  before 
the  notaries  public  or  any  of  them,  who  appeared 
in  said  certificates  of  acknowledgment  purporting 
to  be  annexed  to  said  instruments.  And  that  said 
acknowledgments  were  wholly  false  and  untrue  and 
were  made  without  appellee's  knowledge  or  consent 
and  that  said  powers  of  attorney  were  false  and 
forged  (Transcript  28  and  29). 

That  no  administration  upon  the  estate  of  Pat- 
rick Reddy,  deceased,  had  ever  been  had  in  the 
State  of  Idaho,  which  was  known  to  appellants  and 
each  of  them,  and  that  said  appellants  and  each  of 
them  well  knew  that  neither  Emily  M.  Reddy,  as 
administratrix  and  Edward  A.  Reddy,  as  admin- 
istrator, had  any  power  whatever  to  make  said 
powers  of  attorney  or  to  appoint  said  R.  M.  Cobban 
or  any  other  person  their  attorney  in  fact,  to  sell 
or  dispose  of  said  lieu  lands  (Transcript  29  and 
30).  That  R.  M.  Cobban,  as  alleged  attorney  in 
fact,  for  the  appellee  and  for  Edward  A.  Reddy, 
as  administrator  and  Emily  M.  Reddy,  as  admin- 
istratrix, of  the  estate  of  Patrick  Reddy,  deceased, 
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purported  to  convey  said  lieu  lands  to  E.  B.  Wei- 
rick,  trustee  (Transcript  30  to  33). 

That  no  administration  as  to  a  portion  of  the 
Monaehe  lands  as  to  Mollie  Conklin's  interest  had 
heen  had  up  to  July  11,  1901,  at  vrhich  tune  it 
appears  an  amended  decree  was  obtained,  a  copy 
thereof  being  discovered  amongst  Benson's  papers 
(Transcript  433).  Mr.  Benson  says  he  knew  noth- 
ing about  it,  Mr.  Campbell  says  that  he  knows  noth- 
ing of  it,  and  Mollie  Conklin  says  she  had  no  knowl- 
edge of  it. 

That  after  said  conveyances  and  during  1902,  the 
lieu  lands  were  patented  b}^  the  United  States  to 
appellee  and  Emily  M.  Reddy,  as  administratrix, 
and  Edward  A.  Reddy,  as  administrator.  That 
complainant  did  not  know  that  said  alleged  powers 
of  attorney  were  in  existence  or  that  said  alleged 
conveyance  to  Weirick,  trustee,  was  in  existence 
prior  to  the  1st  day  of  January,  1903.  That  the 
complainant  immediately  thereafter  and  prior  to 
the  1st  day  of  Maj",  1903,  repudiated  the  said 
powers  of  attorne}"  and  said  conveyance.  That  the 
total  number  of  acres  of  base  land  which  aj^pellee 
made  a  verbal  agreement  to  sell  to  said  Benson  was 
ninety-six  hundred  acres.  Appellee  received  the 
sum  of  $2,750.00  through  the  office  of  said  Camp- 
bell, which  was  an  advancement  and  not  a  pajTnent 
(Transcript  357).  That  appellee  is  ready,  able  and 
willing  to  restore  to  Benson  and  Campbell  every- 
thing of  value  received  by  her  from  them.     That 
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slie  lias  not  done  so  or  offered  to  do  so  because  said 
Camx)bell  and  Benson  have  by  their  acts,  as  set 
forth  in  said  bill  of  complaint  j^laced  it  beyond 
their  power  or  the  power  of  either  of  them  to  re- 
store the  appellee  to  the  position  she  occupied  in 
relation  to  said  lands  and  the  title  thereto  prior  to 
the  conveyance  of  said  lieu  lands  to  Weirick  (Tran- 
script 35-36). 

That  Cobban,  Weirick  individually  and  Weirick 
as  trustee,  Payette  Lumber  &  Manufacturing  Co., 
claim  an  interest  or  estate  in  said  lieu  lands  ad- 
verse to  appellee  and  none  of  said  parties  has  any 
rightful  claim,  right,  title  or  interest  thereto.  That 
the  said  alleged  powers  of  attorney  and  alleged  con- 
veyance to  AVeirick,  trustee,  are  invalid  and  fraud- 
ulent and  forged  and  constitute  a  cloud  upon  com- 
plainant's title  to  said  lieu  lands  (Transcript  36). 
That  b}'  the  prayer  to  her  bill  of  complaint,  com- 
jDlainant  prays  that  defendants  be  forever  barred 
and  enjoined  from  all  claim  to  any  estate  of  free- 
hold or  of  inheritance  in  said  real  propert}^  and 
that  complainant  be  decreed  to  be  the  owner  there- 
of and  entitled  to  possession  of  the  same;  for  a 
decree  of  the  court  adjudging  said  powers  of  attor- 
ney and  said  alleged  deed  to  Weirick,  trustee,  null 
and  of  no  effect;  for  the  appointment  of  a  com- 
missioner by  the  court  and  that  said  commissioner 
be  directed  to  make  and  execute  to  appellee  a  full 
and  complete  release,  cancellation  and  annulment 
of  said  powers  of  attorney  and  that  they  be  de- 
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Glared  false  and  forged  and  that  said  alleged  deed 
to  Weiriek,  trustee,  be  cancelled  and  annulled  and 
for  general  relief  (Transcript  37  and  38). 

By  the  allegations  of  said  bill  (Transcript  p.  3), 
it  is  alleged  that  the  appellee  is  owner  in  fee,  and 
as  tenant  in  common,  of  an  undivided  one-half  in- 
terest in  said  lands  in  said  bill  of  complaint  speci- 
fically described  and  is  entitled  to  the  immediate 
possession  of  said  land;  that  said  lands  are  not  in 
the  possession  of  complainant  nor  of  defendants  or 
either  of  them  and  that  said  lands  on  the  contrary 
are  vacant,  unoccupied,  wild  and  uncultivated  tuu- 
ber  lands  and  are  not  in  the  possession  of  any 
person. 

Upon  these  charges,  issues  were  joined  as  be- 
tween the  appellee  and  the  appellants,  and  the  ap- 
pellants Cobban  and  Weiriek,  individually  and  as 
trustees,  specifically  alleged  that  they  received  from 
Benson  and  without  inquiry  powers  of  attorney  to 
sell  and  convey  lieu  lands  in  blank  and  the  specific 
method  emploj^ed  by  them  in  the  completion  of  said 
instruments,  all  of  which  allegations  made  in  the 
answer  of  said  appellants  and  as  proved  by  them 
in  the  testimony  offered  on  the  trial  of  the  cause, 
amply  bear  out  and  corroborate  the  allegations 
made  by  the  appellee  in  the  bill  of  complaint. 

The  court  has  specifically  found  direct  fraud  to 
have  been  perpetrated  by  Benson,  and  upon  this 
point,  the  court  finds  (Transcript  499)  : 

"Moreover,   there   is  no  substantial   founda- 
tion for  the  charge,  elaborated  at  great  length 
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in  the  bill,  that  Benson,  Campbell,  Weirick, 
Cobban  and  others,  conspired  to  defraud  the 
plaintiff.  So  far  as  Cobban  and  Weiriek  are 
concerned,  together  with  their  associates  and 
the  promoters  and  officers  of  the  defendant, 
Payette  Lumber  &  Manufacturing  Company,  it 
is  enough  to  say  that  there  is  no  basis  for  a 
suspicion  even  that  they  purported  to  defraud, 
or  consciously  participated  in  any  scheme  or 
conspiracy  to  defraud  either  the  United  States 
or  the  plkintiff.  They  purchased  the  scrip  by 
mail  in  due  course  of  business,  were  not  ac- 
quainted with  either  Benson  or  Campbell,  and 
had  no  knowledge  of  the  facts  of  which  the 
plaintiff  now  complains.  While  there  is  much 
in  the  record  to  support  the  view  that  Camp- 
bell failed  to  properly  discharge  his  obligations 
to  the  plaintiff,  it  cannot  be  held  that  he  con- 
spired with  Benson,  or  at  any  time  entertained 
corrupt  or  improper  motives.  Such  delinquency 
as  in  law  may  be  properly  charged  against  him 
is  to  be  attrikited  to  a  want  of  personal  atten- 
tion upon  his  part,  and  either  to  his  neglect  to 
give  definite  instructions  to  his  subordinates,  to 
whom,  in  a  measure,  he  intrusted  the  business, 
or  to  their  disregard  of  his  instnictions,  rather 
than  to  any  design  or  willingness  to  wrong  the 
plaintiff;  t  am  satisfied  that  there  was  no  evil 
intent.  That  Campbell  ow^ed  some  duty  to  the 
plaintiff  cannot  be  controverted.  She  intrusted 
to  his  keeping  the  instruments  of  conveyance 
which  were  executed  jointly  by  her  and  the 
representatives  of  the  Reddy  Estate,  either  be- 
cause she  regarded  him  as  her  attorney,  or  be- 
cause, recognizing  him  as  the  attorney  for  the 
Reddy  Estate,  and  reposing  great  confidence  in 
him,  she  assumed  that  he  would  deliver  the  in- 
struments only  in  accordance  with  the  agree- 
ment, of  the  terms  of  which  he  was  fully  ad- 
vised. Whether  formally  employed  as  an  at- 
torney or  not,  having,  with  full  knowledge  of 
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the  conditions  upon  which  they  were  to  be  de- 
livered to  Benson,  received  the  instruments,  it 
was  liis  duty  either  to  return  them  to  plaintiff 
or  to  comply  with  such  conditions.  This,  how- 
ever, is  not  an  action  to  detenuine  Campbell's 
liability,  nor  is  he  made  a  part}'  defendant,  and 
therefore,  the  precise  nature  of  his  relation  to 
the  plaintiff  is  material  only  in  so  far  as  it 
bears  upon  the  effect  upon  the  plaintilf 's  rights, 
of  the  unauthorized  and  improper  delivery  of 
the  instruments  through  his  office  to  Benson, 
and  b}^  Benson  to  the  defendants  who  pur- 
chased them  for  value  and  without  knowledge 
of  any  wrongdoing.  And  in  disposing  of  that 
issue,  we  may  dismiss  from  our  consideration 
all  those  instruments  used  merely  in  effecting 
an  exchange  of  lands  with  the  United  States. 
Such  are  the  deeds  executed  in  favor  of  the 
United  States,  the  application  to  select  lands  in 
lieu  of  those  relinquished,  and  powers  of  at- 
torney authorizing  the  making  of  such  selec- 
tions. This  suit  is  based  upon  the  theory  that 
the  plaintiff  is  entitled  to  the  fruits  of  the 
exchange,  nameh^,  the  lands  patented  to  her  by 
the  United  States  in  consideration  of  her  re- 
linquishment of  title  to  the  base  lands,  and 
therefore  it  may  be  held  that,  by  iDrosecuting 
the  suit,  the  plaintiff  has  ratified  all  proceed- 
ings relating  to  such  exchange.  There  is,  how- 
ever, no  evidence  to  support  the  theory  that 
the  plaintiff  ever  authorized  or  ratified  the  de- 
livery of  any  power  of  attorney  'to  convey' 
^\ithout  the  prior  pa^Tiient  to  her  of  the  full 
purchase  price  agreed  upon.  Whether  we  ac- 
cej^t  the  theoiy  of  the  plaintiff  or  that  of  the 
defense, — whether  the  understanding  was  a 
transfer  directly  to  Benson  of  the  Monache 
lands  or  an  exchange  thereof  with  the  Govern- 
ment, and  thereupon  a  transfer  of  the  lieu 
lands  to  Benson  might  designate, — according  to 
all   of  the  testimony,   payinent   of  the   agreed 
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price  was  to  precede  the  delivery  of  tlio  in- 
struments effecting  a  transfer  of  the  titk'  or 
the  control  of  the  title,  from  the  plaintiff. 
Such  is  the  testunony  of  the  witnesses  for  the 
plaintiff,  Campbell,  in  the  most  emphatic  terms, 
so  declares,  and  Benson,  in  effect,  admits  that 
such  was  the  understanding.  It  is  true,  I  think, 
that  when  she  signed  the  large  number  of  doc- 
uments sent  to  her  from  Campbell's  office,  the 
plaintiff  acted  without  fully  understanding 
their  legal  import,  but  even  if  it  be  held  that, 
having  voluntarily  attached  her  signature,  she 
is  chargeable  with  an  understanding  of  their 
meaning  and  legal  effect,  it  still  remains  true 
that  neither  expressly  nor  impliedly  did  she 
authorize  their  delivery  to  Benson.  Campbell 
testifies  that  it  was  not  his  understanding  that 
such  instrmnents  were  ever  to  be  executed,  and 
that  personally  he  was  wholly  unaware  of  their 
existence  until  after  this  suit  was  commenced. 
He  never  saw  them,  and  did  not  deliver  them 
to  Benson  or  authorize  their  delivery.  Benson 
ventures  no  explanation  and  advances  no  theory 
in  justification  of  their  delivery  to  him.  In 
some  way,  it  does  not  appear  just  how,  they  all 
reached  his  office  bearing  false  notarial  certifi- 
cates of  acknowledgment,  and  came  from  either 
Campbell's  office  or  directly  from  the  hands  of 
the  notary  public.  The  delivery  was  made 
either  by  the  notary  or  a  subordinate  in  Camp- 
bell's office,  but  whether  such  delivery  was  the 
result  of  fraudulent  collusion  or  only  innocent 
inadvertence,  it  was  not  in  accordance  with  the 
original  agreement,  and  had  the  authorization 
or  consent  of  neither  Campbell  nor  the  plain- 
tiff." 

Again,  at  Transcript  page  504,  the  court  finds : 

"At  the  hearing,  counsel  for  the  defendants, 
assuming  that  plaintiff  had  declined  an  offer  of 
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full  ])ayment,  earnestly  insisted  that  it  would 
be  extremely  inequitable  to  ixumit  her  to  re- 
fuse substantially  that  for  which  she  had  con- 
tracted, and  now  recover  title  to  these  lands 
from  the  defendants,  who  have  already  in  good 
faith  made  full  pav^nent,  and  I  was  inclined  to 
regard  such  a  view  with  much  favor.  But  upon 
a  most  careful  search  of  the  record  I  do  not 
find  the  assumption  of  tender  well  founded.  At 
one  point,  the  witness  Campbell  testified  that 
the  plaintiff  refused  further  pa^^nents,  but  the 
statement  is  immediately  qualified  in  such  a 
way  as  to  leave  it  practically  wortliless.  Ben- 
son evidently  seeks  to  leave  the  impression  that 
plaintiff  was  unwilling  to  receive  pa^^ment,  but 
he  seems  studiously  to  avoid  any  direct  state- 
ment to  that  effect,  and  clearly  all  of  his  testi- 
mony^ upon  the  point  relates  to  a  time  long 
after  he  consummated  the  sales  to,  and  received 
full  payment  from,  Cobban.  It  is  difficult  to 
hannonize  Benson's  use  of  the  powers  of  attor- 
ney and  his  conduct  generally  with  the  ordinary 
standards  of  honesty  and  fair  dealing.  In  his 
letter  of  December  11,  1901,  written  to  Camp- 
bell, in  response  to  the  latter 's  request  for  a 
report  as  to  the  status  of  the  wdiole  matter,  he 
uses  the  following  language:  'All  of  the  land, 
except  400  acres,  has  been  deeded  to  the  United 
States,  and  deeds  placed  upon  record,  and  se- 
lections made  of  other  lands  in  accordance  with 
the  provisions  of  the  Act  of  Congress  of  June 
4,  1897  (30  Stats.  36). 

"  'This  was  all,  or  nearly  all,  located  for  par- 
ties who  were  desirous  of  securing  title  to  un- 
occupied government  lands  of  the  United 
States,  under  the  provisions  of  contracts  or 
agreements,  which  in  terms  provided  that  after 
the  land  selected  in  lieu  of  the  lands  surren- 
dered had  been  located  and  said  locations  had 
been  accepted  by  the  Commissioner  of  the 
General  Land  Office,  and  proper  evidence  fur- 
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nished  thereof,  that  the  parties  in  whose  inter- 
ests the  locations  were  made,  w^onld,  upon  the 
delivery  of  a  deed  conveying  the  right  of  the 
owners,  pay  the  amounts  agreed  upon. 

"  'Up  to  the  present  date  there  has  not  been 
a  single  location  accepted  by  the  Commissioner 
of  the  General  Land  Office.  It  is  my  intention 
just  as  soon  as  these  accejDtances  can  be  had 
to  ask  for  a  confirmation  of  the  sales  by  the 
court  so  that  settlements  can  be  made  to  both 
the  owners  and  the  parties  in  whose  interests 
the  locations  were  made.  We  have  been  bring- 
ing every  eifort  to  bear  to  get  the  Commissioner 
of  the  General  Land  Office  to  act  upon  these 
matters,  and  as  he  has  lately  added  several  to 
the  working  force  in  his  office,  it  is  likely  we 
will  not  have  very  much  longer  to  w^ait. ' 

"Clearly,  he  thus  intended  to  give  the  im- 
pression that  the  original  ow^ners  still  con- 
trolled the  title,  and  that  no  money  had  been 
paid  by  the  purchasers,  and  that  payment 
would  be  made  only  upon  the  delivery  of  proper 
deeds  by  the  original  owners,  w^hereas  in  truth 
the  fact  was  that,  months  prior  thereto,  he  had 
received,  in  installments,  the  full  purchase 
price  for  the  scrip  covering  all  of  the  lands 
described  in  the  bill,  and  had  delivered  to 
Cobban  the  several  powers  of  attorney  pur- 
porting to  authorize  the  transfer  of  title  from 
the  plaintiff  and  the  Reddys  to  unnamed  pur- 
chasers. By  implication  the  letter  recognizes 
the  correctness  of  the  plaintiff's  contention, 
that  she  was  to  convey  title  only  upon  receiving 
payment  in  full,  and  the  fact  was  concealed 
that  the  instruments  now"  under  consideration 
were  in  existence  at  all.  There  were  doubtless 
some  negotiations  looking  to  a  settlement  of 
the  whole  controversy,  and  not  improbably 
Benson  conditionally  offered  to  make  certain 
payments,  but  there  never  was  an  unconditional 
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or  actual  tender  to  the  plaintiff  of  what  was 
clearly  due  her  upon  a(;count  of  the  Cobban 
sales.  From  the  record  the  inference  is  un- 
avoidable that,  if  Benson  had,  during  the  year 
1901,  or  during  the  larger  part,  at  least,  of 
the  year  1902,  offered  to  account  for  and  pay 
over  the  moneys  arising  from  the  Cobban  sales, 
he  would  have  been  met  with  no  hesitation 
upon  the  part  of  the  plaintiff  in  accepting  pay- 
ment, but,  as  appears  from  the  letter  above 
referred  to,  he  was  putting  her  demands  for 
payment  off  by  evasion  and  deception.  After 
the  plaintiff  learned,  through  inquiries  prose- 
cuted by  her  son,  in  the  year  1902,  that  her 
understanding  of  the  agreement  was  being  vio- 
lated, and  especially  when  it  appeared  that 
Benson  had  come  into  possession  of,  and  had 
improperly  disposed  of,  the  powers  of  attor- 
ney to  conve}^,  not  without  reason  she  looked 
with  suspicion  uiDon,  and  was  reluctant  to  ac- 
cept, offers  of  partial  payment.  She  had  a 
right  to  know  the  facts,  and  this  knowledge 
was  denied  to  her.  Benson  declined  to  discuss 
the  matter  except  through  or  with  Campbell, 
and  Campbell,  for  some  reason,  was  very  diffi- 
cult of  access." 

Also  at  Transcript  page  507,  the  court  further 
finds: 

"Not  without  some  apparent  reason,  they 
doubtless  entertained  a  suspicion  that  Benson 
and  Campbell  were  in  collusion  for  some  pur- 
pose antagonistic  to  their  interests,  and  that 
it  would  be  useless,  if  not  perilous,  to  advise 
them  of  such  suspicion  until  certain  facts  had 
been  learned  from  disinterested  sources.  While 
the  course  pursued  is  not  free  from  criticism, 
it  is  not  thought  to  be  such  as  should  debar  the 
plaintiff   from    seeking   relief   in    a    court    of 
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equity.  It  may  be  thought  that  the  fact  that 
the  Reddys  were  paid  much  larger  amounts 
than  were  paid  to  the  phxintiff  tends  strongly 
to  corroborate  the  theory  that  plaintiff  refused 
to  accept  pajauent,  but  it  seems  that  from 
time  to  time,  Campbell,  putting  forward  the 
needs  of  Mrs.  Reddy  for  money,  strongly 
urged  Benson  to  make  advances  to  her.  Camp- 
bell testified  that  he  understood  that  the  moneys 
so  paid  were  not  the  proceeds  of  sale,  but  were 
advanced  from  time  to  time  by  Benson,  in 
anticipation  of  such  sales,  and  in  view  of  the 
statements  contained  in  Benson's  letter  of  De- 
cember 11th,  it  is  not  improbable  that  from 
time  to  time  he  led  Campbell  to  believe  that, 
under  the  contract,  there  was  nothing  legally 
due  from  him,  and  that  the  payments  which  he 
made  were  to  be  understood  as  advancements 
only.  In  that  view,  Campbell  was  justified  in 
turning  over  to  Mrs.  Reddy  alone  such  sums 
as  he  received,  for  they  were  by  Benson  paid 
to  her  credit  exclusively,  whereas  it  was  his 
duty  to  distribute  equally  between  her  and  the 
plaintiff  all  proceeds  arising  from  the  sales  of 
lands." 

In  this  case,  the  complainant  in  her  bill  of  com- 
plaint, has  set  forth  the  facts  upon  which  she  relies 
for  recovery,  not  only  the  facts  as  to  the  fraud 
and  conspiracy  but  the  facts  as  they  actually 
appear,  and  the  court  has  found  substantially  that 
all  the  facts  alleged  by  the  appellee  in  her  bill  of 
complaint  to  be  true,  and  the  appellants  certainly 
knew  from  the  allegations  of  the  bill,  what  charges 
they  were  called  upon  to  meet  and  by  their  ansAver 
have  placed  in  issue  the  very  facts  alleged  by  the 
complainant.     At  the  time  when  Benson  wrote  the 
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letter  to  Campbell  (Transcript  476-478,  Exhibit 
N-1),  being  December  11,  1901,  it  clearly  appears 
that  he  was  directly  stating  that  he  had  never  re- 
ceived any  money  from  the  sale  of  any  of  the  base 
lands,  and  the  existence  of  the  powers  of  attorney 
to  convey  the  selected  lands  are  necessarily  by  the 
wording  of  said  letter  denied. 

"This  was  all,  or  nearly  all,  located  for 
parties  who  were  desirous  of  securing  title  to 
unoccupied  government  lands  of  the  United 
States,  under  the  provisions  of  contracts  or 
agreements  which  in  terms  provided  that  after 
the  'land  selected  in  lieu  of  the  lands  surren- 
dered had  been  located  and  said  locations  had 
been  accepted  by  the  Commissioner  of  the  Gen- 
eral Land  Office,  and  proper  evidence  fur- 
nished thereof,  that  the  parties  in  whose 
interests  the  locations  were  made,  would,  upon 
the  delivery  of  a  deed  conveying  the  right  of 
the  owners,  pay  the  amounts  agreed  upon. 

"Up  to  the  present  date  there  has  not  been 
a  single  location  accepted  by  the  Commissioner 
of  the  General  Land  Office.  It  is  my  intention 
just  as  soon  as  these  acceptances  can  be  had 
to  ask  for  a  confirmation  of  the  sales  by  the 
^  court  so  that  settlements  can  be  made  to  both 
the  owners  and  the  parties  in  whose  interests 
the  locations  were  made"  (Transcript  476- 
477), 

and  yet  in  the  face  of  this  statement  made  by 
Benson,  we  find  from  the  pleadings  of  the  appel- 
lants and  from  the  records  of  the  case  that  all  the 
land  involved  in  this  case  had  been  selected  by 
the  appellant  Cobban  under  the  purported  powers 
of  attorney  and  that  he  had  fully  paid  Benson  for 
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all  of  said  land  at  the  rate  of  more  than  $4.00  and 
more  per  acre.  This  statement  made  by  Benson 
is  such  a  fraudulent  statement  and  is  primary 
evidence  of  the  fraudulent  intent  and  purpose  of 
Benson. 

And  in  view  of  all  the  circumstances  and  con- 
ditions as  shown  by  the  record  and  by  the  finding 
of  the  court,  it  can  not  be  held  that  any  of  the 
statements  made  by  the  appellee  in  her  bill  of  com- 
plaint were  made  recklessly.  The  rash  and  wholly 
unauthorized  methods  pursued  by  the  appellants 
in  accepting  a  title  under  the  conditions  as  shown 
by  the  record  would  certainly  justify  the  appel- 
lee in  making  all  the  charges  which  she  made  against 
the  appellants  or  either  of  them. 

Appellants  are  very  prone  to  insist  throughout 
their  brief  that  they  paid  for  this  land  to  the  agent 
of  the  appellee.  This  statement  is  not  only  not 
warranted  by  any  evidence  appearing  in  the  record 
but  is  wholly  nullified  by  the  direct  finding  of  the 
court  to  the  effect  that  the  appellant  Benson  was 
never  under  any  circumstance  or  condition  the 
agent  of  the  appellee. 


COMPLAIIVANT'S  BILL  IS  NOT  WHOLLY  FOUNDED  ON  FRAUD 
AND  CONSPIRACY  BUT  BY  THE  ALLEGATIONS  OF  SAID 
BILL  IT  APPEARS  THAT  FRAUD  AND  CONSPIRACY  ARE 
MERE  INCIDENTS  TO  THE  ALLEGATIONS  OF  THE  FACTS 
IN  SAID  CAUSE. 

Appellees  claim  under  these  powers,  and  the  bill 
alleges  the  false  and  fictitious  character  of  the  same; 
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](ick  of  assent;  lack  of  execution,  consideration  or 
delivery. 

Appellants  contend  tliat  the  theory  in  this  case 
was  changed  by  the  court  in  the  consideration  of 
the  case  and  that  the  a^Dpellants  had  no  opportunity 
whatever  to  meet  the  charges  under  the  new  the- 
ory. The  record  does  not  bear  out  this  contention 
of  the  appellants.  An  examination  of  the  bill 
discloses  that  the  appellee  was  charging  the  in- 
validity of  the  powers  of  attorney  upon  which 
appellants'  title  must  rest,  as  the  very  ground 
work  and  substance  of  her  bill,  alleging  the  alter- 
ation specifically  and  the  fraudulent  and  forged 
certificates,  the  unauthorized  delivery  and  the  jDro- 
curing  without  her  knowledge  or  consent,  and  that 
the  subsequent  deeds  executed  by  Cobban  under 
the  said  alleged  powers  of  attorney  were  null  and 
A^oid  and  did  not  suffice  to  divest  appellee  of  any 
title  to  said  lands  or  vest  the  same  in  the  appellants 
or  either  of  them. 

The  pleadings  of  the  appellants  in  this  case 
are  predicated  upon  the  same  theory;  they  set 
forth  the  facts  and  circumstances  relating  to  their 
acquisition  of  their  pretended  rights  in  the  prem- 
ises, which  constitutes  too  the  allegations  of 
appellee's  bill  and  bears  out  and  confirms  her 
charges  and  statements. 

The  argument  before  the  trial  court  was  all 
predicated  upon  such  theory  and  the  court  found 
in  conformity  with  the  theory  advanced,  upon  the 
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trial  and  at  the  argument,  by  the  appellee  and 
upon  the  very  issues  joined  in  and  made,  upon  the 
record  and  evidence,  by  the  appellants,  and  it  is 
the  appellants  now  who  seek  to  change  the  theory 
of  the  case  and  to  predicate  their  defense  upon  a 
new  and  entirely  different  theory,  and  to  cloud 
the  issues. 

In  16th  Cyc.  at  page  483,  the  rule  is  laid  down: 

"The  relief  afforded  by  the  decree  must  con- 
form to  the  case  made  out  by  the  pleadings 
as  well  as  to  the  proofs.  Neither  unproved 
allegations  nor  proof  of  matters  not  alleged 
can  be  made  a  basis  for  equitable  relief.  Every 
fact  essential  to  entitle  plaintiff  to  the  relief 
which  he  seeks  must  be  averred  in  his  bill,  and 
relief  cannot  be  granted  for  matters  not  al- 
leged, even  though  they  may  be  apparent  from 
other  parts  of  the  pleadings  and  proofs.  But 
in  the  application  of  this  rule  an  exact  and 
absolute  correspondence  between  bill  and 
proofs  is  not  required;  if  the  facts  found  as 
the  basis  of  the  decree  are  substantially  the 
same  as  those  alleged  in  the  bill,  it  is  not  a 
ground  of  error  in  the  decree  that  they  vary 
in  some  unimportant  ^particulars. " 

We  are  unable  to  see  upon  wiiat  theory  appel- 
lants contend  that  the  relief  granted  by  the  court 
was  not  within  the  scope  of  the  allegations  of  the 
bill  and  the  proofs  offered  in  support  thereof.  In 
this  case,  there  is  no  question  raised  as  to  the 
jurisdiction  of  the  court  over  the  subject  matter 
of  the  action.  It  is  shown  by  the  pleadings  and 
by  the  proofs  and  admitted  by  the  appellants  that 
the  amount  in  controversy  is  sufficient  to  vest  the 
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court  of  jurisdiction  and  that  there  is  the  diversity 
of  citizenship  required  to  vest  jurisdiction  of  the 
court.  Hence  we  believe  the  true  rule  is  to  be  as 
follows: 

"That  the  court  will  only  grant  such  relief 
as  the  plaintiff  is  entitled  to,  upon  the  case 
made  by  the  bill,  is  most  strictly  enforced  in 
those  cases  where  the  plaintiff  relies  upon 
fraud.  Accordingly,  where  the  plaintiff  has 
rested  Ms  case  in  the  bill  upon  imputations  of 
direct  personal  representations  and  fraud,  he 
cannot  be  permitted  to  support  it  upon  any 
other  ground;  but  if  other  matters  be  alleged 
in  the  bill,  which  will  give  the  court  jurisdic- 
tion as  to  the  foundation  of  a  decree,  the  proper 
course  is  to  dismiss  only  so  much  of  the  bill  as 
relates  to  the  case  of  fraud,  and  to  give  so 
much  relief  as  under  the  circumstances  the 
plaintiff  may  be  entitled  to.  If  the  plaintiff 
has  rested  the  case  for  relief  solel}^  on  the 
ground  of  fraud,  he  cannot,  if  he  fails  in 
establishing  fraud,  pick  out,  from  the  allega- 
tions in  his  pleadings,  facts  which  might,  if 
not  put  forward  as  proof  of  fraud,  have  war- 
ranted the  plaintiff  in  asking,  and  the  court 
in  granting  relief." 

Daniels  Ch.  Pr.  6th  Amer.  Ed.  I,  *382. 

The  case  of  Williams  v.  The  United  States,  138 
U.  S.  514,  524;  34  Law  Ed.  1026,  was  a  case  involv- 
ing the  title  to  public  lands  alleged  to  have  been 
improperly  certified  to  the  State  of  Nevada.  And 
Justice  Brewer,  delivering  the  opinion  for  the  court, 
says: 

"The  second  contention  is  that  the  court 
erred  in  finding  that  there  was  fraud  or  wrong 
by  which  the  title  was  taken  awav  from  the 
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general  government.  The  allegations  of  the 
bill  are  of  fraud  and  wrong  but  they  also  show 
inadvertence  and  mistake  in  the  certilication 
of  the  State  and  it  cannot  be  doubted  that  in- 
advertence and  mistake  aie  equally,  with  fraud 
and  wrong,  grounds  for  judicial  interference 
to  divert  a  title  acquired  thereby.  This  is 
equally  true  in  transactions  between  individ- 
uals and  those  between  the  government  and  its 
patentee.  If  through  inadvertence  and  mis- 
take, a  wrong  description  is  i^laced  in  a  deed 
by  an  individual  and  property  not  intended  to 
be  conveyed,  is  conveyed,  can  there  be  any 
doubt  of  the  jurisdiction  of  a  court  of  equity 
to  interfere  and  restore  to  the  party  the  title 
w^hich  he  never  intended  to  convey'?  So,  if 
any  other  inadvertence  and  mistake  vital  in 
its  nature,  by  which  a  title  is  conveyed  when 
it  ought  not  to  have  been  conveyed.  The  facts 
and  proceedings  as  to  the  transfer  of  title  are 
fully  disclosed  in  the  bill.  They  point  to  fraud 
and  wrong  and  equally  to  inadvertence  and 
mistake  and  if  the  latter  be  shown,  the  bill  is 
sustainable,  although  the  former  charge  against 
the  defendant  may  not  have  been  fully  estab- 
lished." 

Certainly,  the  facts  in  this  case  are  fully  alleged 
and  made  to  appear  within  the  bill  and  are  fraud 
squarely  within  the  rule  laid  down  in  the  above 
cited  case.  The  rule  contended  for  by  appellants 
as  to  the  sufficiency  of  the  bill  of  complaint  to 
warrant  the  court  in  granting  the  relief  awarded 
by  the  decree,  is  based  solely  upon  cases  where 
the  defendants  are  misled  and  surprised  by  rea- 
son of  the  manner  in  wdiich  the  bill  is  framed,  but 
this  cannot  be  true  in  the  case  at  bar  because  all 
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the  facts  upon  which  the  court  bases  the  decree 
are  fully  alleged  in  the  bill  and  appellants  have 
met  such  allegations  and  put  the  matter  in  issue 
by  the  manner  in  which  their  answers  are  drawn, 
and  even  counsel  for  appellants  have  failed  to 
point  out  any  matter  in  which  they  have  been 
taken  by  surprise  in  this  case  excepting  upon  the 
mere  question  of  the  proposition  of  possession  in 
plaintiff  being  necessary  in  order  to  maintain  a  bill 
to  cancel  a  cloud  on  title  or  prove  the  lands  are 
vacant  and  unoccupied. 

This  rule  is  not  universally  correct  and  yet  it 
is  shown  by  the  bill  itself  (Transcript,  p.  3), 
that  the  complainant  alleged  that  she  was  not  in 
possession  of  the  lands  in  controversy  and  alleged 
that  on  the  contrary  said  lands  are  vacant,  unoc- 
cupied, wild  and  uncultivated  timber  lands  and  not 
in  the  possession  of  any  person.  The  appellant, 
Payette  Lumber  &  Manufacturing  Co.,  a  corpora- 
tion, admitted  that  the  lands  involved  are  wild 
and  uncultivated  timber  lands  by  the  terms  of 
their  answer  (Transcript,  p.  42),  and  the  same  is 
true  of  the  answer  of  the  appellants  Cobban  and 
Weirick  (Transcript,  pp.  67  and  68) ;  by  the  tes- 
timony of  E.  M.  Hoover,  general  manager  of  the 
appellant,  Payette  Lumber  &  Manufacturing  Com- 
pany, it  is  shown  that  the  lands  are  in  a  wild  and 
natural  state  and  uncultivated  lands  (Transcript, 
p.  282),  but  under  the  rule  and  authorities  appli- 
cable to  cases  such  as  those  at  bar,  possession  is  not 
necessary. 
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Pomeroy's  Equity- Jurisprudence,  Vol.  6,  Section 
731,  lays  down  the  following  rule: 

"PossESSiox  OF  Plaixtlff.  'As  to  whether 
possession  by  a  plaintiff  is  necessary  before  he 
can  resort  to  equity  to  remove  a  cloud,  there 
appears  to  be  some  conflict  of  opinion,  arising 
from  loose  and  careless  statements  of  judges, 
and  an  overlooking  of  the  principles  of  equity 
in  regard  to  the  exercise  of  its  jurisdiction. 
When  the  estate  or  interest  to  be  protected  is 
equitable,  the  jurisdiction  should  be  exercised 
w^iether  the  plaintiff  is  in  or  out  of  possession, 
for  under  these  circumstances  legal  remedies 
are  not  possible;  but  when  the  estate  or  inter- 
est is  legal  in  its  nature,  the  exercise  of  the 
jurisdiction  depends  upon  the  adequacy  of 
legal  remedies.  Thus,  for  example,  a  plaintiff 
out  of  possession,  holding  the  legal  title,  will 
be  left  to  his  remedy  by  ejectment,  under 
ordinary  circumstances.  But  where  he  is  in 
possession,  and  thus  unable  to  obtain  any  ade- 
quate legal  relief,  he  may  resort  to  equity. 
Where,  on  the  other  hand,  a  part}"  out  of 
possession,  has  an  equitable  title,  or  where  he 
holds  the  legal  title  under  circumstances  that 
the  law  cannot  furnish  him  full  and  complete 
relief,  his  resort  to  equity  to  have  a  cloud  re- 
moved ought  not  to  be  questioned.  While  it 
cannot  be  said  that  the  cases  are  uniform  on 
the  above  propositions,  still  it  is  believed  that 
the  rule  stated,  and  the  above  explanations  are 
founded  on  principle  •  and  are  sufficient  to 
reconcile  a  vast  majority  of  the  conflicting,  or 
apparently  conflicting,  judicial  opinions  and 
dicta  on  this  question.  In  some  of  the  cases 
the  rule  is  so  broadly  stated  as  to  require  a 
plaintiff,  seeking  to  have  a  cloud  removed, 
under  all  circmnstances  to  be  in  possession; 
while,  on  the  other  hand,  it  is  as  generally 
stated  that  possession  is  never  essential.     Both 
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of  those  extreme  views  are  open  to  criticism, 
and  the  cases  should  always  be  considered  with 
reference  to  the  facts  actually  before  the  court/ 
Where,  however,  neither  party  is  in  possession 
or  where  the  lands  are  wild  and  unoccupied, 
it  has  been  generally  admitted  that  the  remedy 
at  law  is  inadequate  and  that  equit}^  has  juris- 
diction to  remove  or  prevent  a  cloud." 

In  the  case  of  Saj^ers  v.  Burkhardt,  29  C.  C.  A. 
137,  the  court  says: 

*'The  first  question  presented  by  the  assign- 
ment of  errors  is  as  to  the  jurisdiction  of  the 
court.  Appellants  insist  that  the  court  below, 
as  a  court  of  equity,  had  no  jurisdiction  of 
this  case,  for  the  reason  that  it  was  not  alleged 
in  the  bill  that  the  complainants  were  in  posses- 
sion of  the  land  referred  to  therein  at  the  time 
of  the  institution  of  this  suit,  the  appellants 
claiming  that  such  allegation  was  necessary, 
as  the  object  of  the  suit  was  to  remove  clouds 
from  the  title  to  said  land,  caused  by  the  ex- 
istence of  the  proceedings  and  deeds  mentioned. 
In  the  first  place,  this  is  a  misconce23tion  of 
the  scope  of  complainant's  bill,  for  its  evident 
purpose  was  not  only  to  remove  said  clouds 
from  their  title,  but  also  to  set  aside  as  fraud- 
ulent certain  proceedings  had  in  the  circuit 
court  of  McDowell  County,  W.  Va.,  to  declare 
the  deeds  made  in  pursuance  thereof  null  and 
void,  and  to  decree  that  complainants'  lands 
should  be  held  by  them  free  from  the  lien  of 
certain  taxes  and  of  the  claim  of  forfeiture 
set  up  in  said  proceedings.  It  is  alleged  in 
the  bill  that  George  J.  Burkhardt  died  seised 
and  possessed  of  the  land  proceeded  against, 
and  that  the  complainants  are  his  legal  heirs. 
In  suits  of  this  character,  such  allegations  are 
sufficient  to  give  a  court  of  equity  jurisdiction, 
for  mider  such  circumstances,  where  fraud  is 
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charged,  or  the  cloud  is  caused  by  a  tax  deed, 
the  remedy  at  law  is  not  plain,  adequate  and 
complete.  This  ground  of  equit}^  jurisdiction 
and  this  rule  of  procedure  is  now  so  well  estab- 
lished that  it  will  not  be  questioned  by  this 
court,  particularly  concerning  suits  having 
reference  to  deeds  made  under  the  provisions 
of  the  West  Virginia  statutes  referring  to 
forfeited  and  delinquent  lands  in  that  State. 

''Gage  vs.  Kaufman,  133  U.  S.  471,  10  Sup. 

Ct.  406; 
''Coal  Co.  vs.  Doran,  142  U.  S.  417,  449;  12 

Sup.  Ct.  239; 
"Eich  vs.  Braxton,  158  U.  S.  375,  406;  15 

Sup.  Ct.  1006; 
"Harding  vs.  Guice,  42  U.  S.  App.  411;  25 

C.  C.  A.  352,  and  80  Fed.  162; 
"Christian  vs.  Vance,  41  W.  Va.  754;  24  S. 

E.  596." 

Counsel  for  appellants  cite  in  support  of  their 
position,  that  possession  in  the  plaintiff  or  proof 
that  the  lands  are  vacant  and  unoccupied,  are 
necessary,  the  following  cases: 

Whitehead  v.   Shattuck,   138  U.   S.   146;  34 

Law  Ed.  873; 
Lawson  v.  U.  S.  Mining  Co.,  207  U.  S.  1;  52 

Law^  Ed.  65 ; 
Whitehouse  v.  Jones  (W.  Va.),  12  L.  R.  A. 

(N.  S.)  76  note; 
Stockton  V.  O.  S.  L.  R.  Co.,  170  Fed.  626. 

These  cases  are  all  cases  i)redicated  upon  statutes 
of  different  States  in  which  it  is  provided  that  a 
suit  in  equity  against  defendant  in  possession  of 
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real  estate  to  quiet  title  and  recover  possession,  or 

to  remove  a  cloud,  can  not  be  maintained  because 

the  remedy  by  ejectment  was  plain  and  adequate. 

This  rule  of  the  common  law  and  of  equity  has 

been  set  aside  and  changed  by  express  statute  of 

the  State  of  Idaho.     Section  4538  of  the  revised 

codes  of  Idaho  in  force  since  long  prior  to  1887, 

provides  as  follows: 

"An  action  may  be  brought  by  any  person 
against  another  who  claims  an  estate  or  inter- 
est in  real  property  adverse  to  him  for  the 
purpose   of  determining  such  adverse   claim." 

In  construing  this  statute,  the  Supreme  Court 
of  Idaho  has  held  in  the  case  of  Coleman  v.  Jag- 
gers,  12  Ida.  125,  85  Pac.  894,  as  follows: 

"Anyone  claiming  some  right  or  interest  in 
land  may  maintain  a  suit  to  quiet  his  title 
under  this  section,  although  he  has  neither  the 
possession  or  the  legal  title  to  said  land.  Thus, 
the  holder  of  the  equitable  title  may  maintain 
a  suit  against  the  holder  of  the  legal  title." 

The  above  section  of  the  Idaho  statutes  is  iden- 
tical with  Section  738  of  the  Code  of  Civil  Pro- 
cedure of  California,  1872,  and  practically  identical 
with  the  same  section  of  Deering's  Code  and  Kerr's 
Code,  and  from  an  early  day  in  California,  the 
court  has  held  in  conformity  with  the  decision  of 
the  above  case  cited  from  the  Supreme  Court  of 
Idaho. 

In  the  case  of  People  ex  rel.  Love  v.  Center,  66 
Calif.  551-6;  5  Pac.  Rep.  263;  6  Pac.  Rep.  481,  the 
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Supreme  Court  of  California  lias  held  under  this 
section : 

"One  having  legal  title  is  not  required  to 
bring  his  action  at  law  and  then  after  recovery 
of  possession,  to  file  bill  to  quiet  his  title  or 
possession  against  equitable  claims  asserted  by 
defendant  in  ejectment,  and  to  have  such  claims 
decreed  to  be  invalid,  but  may  secure  both  ends 
in  one  proceeding." 

In  the  case  of  Darragh  v.  Wetter  Manufacturing 
Co.,  23  C.  C.  A.  609,  and  after  an  exhaustive  con- 
sideration of  the  exact  question  involved  in  this 
case,  viz.,  whether  an  enlargement  of  equitable 
rights  by  the  statutes  of  the  State  may  be  admin- 
istered by  the  Federal  court  as  well  as  by  the 
courts  of  the  State,  it  is  stated,  citing  from  page 
607: 

"Upon  a  careful  review  of  all  these  author- 
ities and  especially  in  view  of  the  decisions  in 
the  last  two  cases  to  which  we  have  adverted 
(Gormley  vs.  Clark,  134  U.  S.  338,  10  Sup.  Ct. 
554;  Cowley  vs.  R.  R.  Co.,  159  U.  S.  569,  582, 
16  Sup.  Ct.  127),  it  may,  we  think  with  safety, 
be  said  that  the  follomng  rule  relative  to  the 
jurisdiction  and  powers  of  the  Federal  courts 
to  enforce  rights  created  and  to  administer 
remedies  provided  by  State  statutes  for  en- 
forcement and  administration  in  the  courts 
of  the  state  has  been  firmh^  established  in  the 
jurisprudence  of  the  United  States.  Rights 
created  or  provided  by  the  statutes  of  the 
States  to  be  pursued  in  the  State  courts  may 
be  enforced  and  administered  in  the  Federal 
courts,  either  at  law,  in  equity  or  in  admiralty, 
as  the  nature  of  the  rights  may  require.  Ex 
parte    McNeil,    13    Wall.    236;    Cummins    vs. 
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Bank,  101  U.  S.  153,  157;  Trust  Co.  vs.  Krum- 
seig  (May  term  1896),  23  C.  C.  A.  1;  77  Fed. 
32.  An  enlargement  of  equitable  rights  by  the 
statutes  of  the  States  may  be  administered  by 
the  national  courts  as  well  as  by  the  courts  of 
the  State.  Case  of  Broderick's  will,  21  Wall. 
503,  520;  Clark  vs.  Smith,  13  Pet.  195,  202; 
Holland  vs.  Challen,  101  U.  S.  15,  25;  3  Sup. 
Ct.  495;  Frost  vs.  Spitlev,  121  U.  S.  552,  557; 
7  Sup.  Ct.  1129;  Reynolds  vs.  Bank,  112  U. 
S.  405;  5  Sui3.  Ct.  213;  Chapman  vs.  Brewer, 
114  U.  S.  158,  170,  171;  5  Sup.  Ct.  799;  Gorm- 
ley  vs.  Clark,  134  U.  S.  338,  348,  349;  10  Sup. 
Ct.  554;  Bardon  vs.  Improvement  Co.,  157  U. 
S.  327,  330;  15  Sup.  Ct.  650;  Cowlev  vs.  R.  R. 
Co.,  159  U.  S.  569,  583;  16  Sup.  Ct.  127.  'A 
party  by  going  into  a  national  court  does  not 
lose  any  right  or  appropriate  remedy  of  which 
he  might  have  availed  himself  in  the  State 
courts  of  the  same  locality.^  Ex  parte  McNeil, 
13  AVall.  236;  Davis  vs.  Graves,  16  Wall.  203, 
221;  Cowlev  vs.  R.  R.  Co.,  159  U.  S.  569,  583; 
16  Sup.  Ct.  127." 

In  the  case  of  Be  vine  v.  Los  Angeles,  202  U.  S. 
312,  50  Law  Ed.  p.  146,  Chief  Justice  Fuller,  de- 
livering the  opinion  for  the  court,  says,  in  constru- 
ing Section  738  of  the  California  Code  of  Civil 
Procedure : 

"This  statute  enlarged  the  ancient  jurisdic- 
tion of  the  courts  of  equity  in  respect  to  suits 
to  quiet  title  but  the  equitable  rights  them- 
selves remaining  the  enlargements  thereof  may 
be  administered  by  the  circuit  courts  of  the 
United  States  as  well  as  by  the  courts  of  the 
State." 

Citing  with  approval,  Broderick's  Will,  21  Wall. 
503;  22  Law  Ed.  599;  Holland  v.  Challen,  110  U. 
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S.  15 ;  28  Law  Ed.  52 ;  Gormley  v.  Clark,  134  U.  S. 
348;  33  Law  Ed.  913. 

In  the  case  of  Moore  v.  Steinbach,  127  U.  S. 
70-84,  32  Law  Ed.  51  and  56,  Justice  Field,  speak- 
ing for  the  court,  holds  as  follows: 

"  As  to  the  want  of  any  allegation  in  the  com- 
plaint of  possession  by  the  plaintiffs  or  any 
evidence  of  that  fact  in  the  proof,  it  is  suf- 
ficient to  say  that  by  Section  738  of  the  Code 
of  Civil  Procedure  of  California,  a  plaintiff, 
though  asserting  title  to  lands,  though  out  of 
possession,  may  maintain  an  action  to  deter- 
mine an  adverse  claim,  estate  or  interest  in  the 
premises.  People  vs.  Center,  66  Cal.  551.  A 
statute  of  Nebraska,  authorizing  a  similar  suit 
by  plaintiff  out  of  possession  was  before  this 
court  for  consideration  in  Holland  vs.  Challen, 
110  U.  S.  15  (28  Law  Ed.  52),  and  the  juris- 
diction of  a  court  of  equity  to  grant  the  relief 
prayed  in  said  case  was  sustained.  See  also 
Eeynolds  vs.  Crawfordsville  First  National 
Bank,  112  U.  S.  405,  411  (28  Law  Ed.  733, 
736;  Chapman  vs.  Brewer,  114  U.  S.  158,  170, 
171  (29  Law  Ed.  83,  87,  88)  ;  U.  S.  vs.  Wilson, 
118  U.  S.  86,  89  (30  Law  Ed.  110,  112)  ;  Frost 
vs.  Spitley,  121  U.  S.  552,  557  (30  Law  Ed. 
1010,  1012)." 

The  position  of  appellants  as  to  surprise  and 
such  matters  is  wholly  untenable,  for  the  following 
reasons:  that  the  allegations  of  the  complaint  are 
that  the  lands  are  wild  and  uncultivated  lands; 
that  appellants  have  admitted  such  fact  and  that 
the  testimony  so  shows;  that  the  statutes  of  the 
State  of  Idaho  having  extended  the  equitable  pow- 
ers of  the  court  so  as  to  eliminate  the  necessity  of 
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possession,  tlic  courts  of  the  United  States  will 
enforce  such  remedies  in  such  State,  as  provided 
by  statute  and  construed  by  the  highest  court  of 
the  State.  Also  that  the  legal  title,  as  shown  by 
the  records,  vesting  in  the  appellant,  Payette  Lum- 
ber &  Manufacturing  Co.,  the  interest  of  the  ap- 
pellee in  said  land  was  such  an  equitable  interest 
that  she  had  no  plain,  speedy  and  adequate  remedy 
at  law  except  by  the  cancellation  of  the  instruments 
under  which  the  appellants  claim  title. 


APPELLANT  COBBAN  HAD  NO  AUTHOEITT,  EXPRESS  OR 
nrPLIED,  TO  INSERT  HIS  OWN  NAME  IN  BLANK  POWERS 
OF  ATTORNEY,  OR  TO  CONVEY  TO  WEIRICK  AS  ATTORNEY- 
IN-FACT  OF  THE  APPELLEE. 

The  appellants  in  their  brief  insist  that  the 
appellant,  Cobban,  had  implied  authority  to  fill  in 
the  blanks  in  the  powers  of  attorney,  predicating 
their  contention  upon  a  supposed  agency  of  Benson 
for  the  appellee,  but  the  record  is  whollj^  silent  as 
to  any  agency  of  Benson  for  the  appellee  and  ap- 
pellants have  wholly  failed  to  point  to  au}^  place 
in  the  record  where  any  testimony  was  offered, 
tending  to  establish  such  agency,  either  directly 
or  indirectly.  The  only  person  who  was  connected 
with  the  transaction  as  agent,  either  expressly  or 
impliedl}^  for  the  appellee  was  Campbell  and  Ben- 
son was  the  purchaser  or  party  dealing  with  the 
appellee  through  such  agent. 
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The  court  says: 

"If  it  be  conceded  that  such  authority  need 
not  be  in  writing,  and  that  it  need  not  even 
be  expressly  conferred,  it  still  remains  true 
that  in  some  manner  it  must  emanate  from  the 
grantor.  It  is  not  2:>retended  that  in  the  pres- 
ent case  the  plaintiff,  in  writing  or  otherwise, 
expressly  authorized  Cobban  to  act  as  her 
agent  in  this  respect,  and  authority,  if  any 
there  w^as,  arose  by  implication  alone.  But 
from  what  fact  or  facts  can  the  inference  of 
such  authority  be  legitimately  drawn?  Where 
a  grantor  receives  the  purchase  price  agreed 
upon  and  delivers  a  deed,  otherwise  complete, 
from  these  facts  alone  it  may,  not  improperly, 
be  inferred  that  he  intended  to  authorize  the 
purchaser  to  insert  the  name  of  the  grantee 
in  the  blank  left  for  that  purpose.  Such  would 
be  a  natural  inference.  But  the  plaintiff  here 
did  not  deliver  these  papers,  nor  did  she  re- 
ceive the  stipulated  purchase  price.  They 
came  into  Cobban's  possession  through  the 
fraud  of  Benson,  either  actual  or  constructive, 
and  without  the  knowledge  or  consent  of  the 
plaintiff,  or  of  her  agent,  assuming  that  Camp- 
bell was  her  agent.  She  had  never  heard  of 
Cobban,  and,  prior  to  the  meeting  at  Camp- 
bell's office,  Benson  had  been  a  total  stranger 
to  her.  The  payment  to,  and  the  receipt  by, 
Benson  of  the  purchase  money  paid  by  Cobban 
gives  rise  to  no  implication.  It  is  not  the  pay- 
ment of  the  purchase  money  by  the  purchaser, 
but  the  receipt  by  the  grantor,  that  tends  to 
disclose  the  grantor's  intent.  Benson  had  no 
authority  to  receive  the  purchase  money  for 
the  plaintiff;  he  was  not  her  agent,  and  prob- 
ably never  thought  of  the  relation  existing  be- 
tween himself  and  the  plaintiff  as  that  of 
agency. 
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"111  his  transactions  with  Cobban,  he  was 
the  vendor,  and  in  his  relations  with  the  plain- 
tiff he  was  the  vendee  or  purchaser.  Certainly, 
it  would  be  quite  as  reasonable  to  hold  that  he 
was  the  agent  of  Cobban  to  deliver  the  purchase 
inone}'  to  the  plaintiff  as  to  hold  that  he  was 
the  agent  of  the  plaintiff  to  receive  it.  My 
conclusion  is  that,  when  Cobban  purchased 
these  instruments,  he  took  them  at  his  peril. 
Upon  their  face,  they  appeared  to  be  incom- 
plete, and  therefore  inoperative,  and  to  give 
them  effect  it  was  requisite  that  the  name  of  a 
qualified  person  be  inserted  by  some  one  au- 
thorized so  to  do.  The  authority  was  not  con- 
ferred by  the  naked  instruments  themselves, 
and  Cobban  was  bound  to  know  that,  unless 
it  was  evidenced  by  some  writing  or  express 
declaration  of  the  plaintiff,  he  must,  if  he 
would  rely  upon  the  power  which  the  instru- 
ments purported  to  grant,  establish  facts  from 
which  it  could  legitimately  be  inferred.  Such 
facts  the  record  fails  to  disclose,  and  the  instru- 
ments must  therefore  be  held  to  be  inopera- 
tive" (Transcript  510-511-512). 

In  the  case  of  Tracey  v.  Withrow,  110  U.  S.  119, 
28  Law  Ed,  90,  the  court  sa3^s: 

"The  deed  in  blank  passed  no  interest  for 
it  had  no  grantee.  The  blank  intended  for  the 
name  of  the  grantee  was  never  filled,  and  until 
filled  the  deed  had  no  operation  as  a  convey- 
ance. It  may  be  and  probably  is  the  law  in 
Iowa,  as  it  is  in  several  States,  that  the  grantor 
in  a  deed  conveying  real  property,  signed  and 
acknoAvledged,  with  a  blank  for  the  name  of 
the  grantee,  may  authorize  another  party  by 
parol  to  fill  up  the  blank." 
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Swartz  V.  Ballon,  47  la.  188; 
Van  Etta  v.  Evinson,  28  Wis.  33; 
Field  V.  Stagg,  52  Mo.  534. 
*'As  said  by  this  court  in  Drury  vs.  Foster, 
2  Wall.  33  (69  U.  S.  XVII,  781)  : 

"  'Although  it  was  at  one  time  doubted 
whether  a  parol  authority  was  adequate  to 
authorize  an  alteration  or  addition  to  a  sealed 
instrument,  the  better  opinion  at  this  day  is 
that  the  power  is  sufficient.' 

"But  there  are  two  conditions  essential  to 
make  a  deed  thus  executed  in  blank  operate  as 
a  conveyance  of  the  property  described  in  it. 
The  blank  must  be  filled  by  the  party  author- 
ized to  fill  it  and  this  must  be  done  before  or 
at  the  time  of  the  delivery  of  the  deed  to  the 
grantee.  Allen,  to  whom  it  was  stated  the 
deed  was  handed,  with  authority  to  fill  the 
blank  and  then  deliver  the  deed,  gave  it  to 
his  wife  without  filling  the  blank,  and  she  died 
with  the  blank  unfilled." 

Counsel  for  appellants  cited  in  support  of  their 
position  2nd  Cyc.  160.  A  perusal  of  the  citation 
will  disclose  that  it  refers  only  to  negotiable  in- 
struments. At  page  157,  in  2nd  Cyc,  in  discussing 
the  alterations  of  deeds,  it  is  said: 

"If  there  has  been  a  delivery,  still  the  parties 
may  consent  to  a  change  and  redelivery,  the 
new  delivery  constituting  a  re-execution,  even 
without  reacknowledgment,  though  it  is  also 
held  that  when  the  instrmnent  is  acknowledged 
before  an  officer  appointed  by  law  to  take  and 
certify  the  instrmnent,  the  parties  have  no 
right  to  make  the  most  trifling  change  in  it 


54 


without  a  redelivery  and  a  reacknowledgment, 
the  latter  especially  as  against  third  persons." 
"Where  the  instrument  has  heen  actually 
delivered,  it  is  held  on  the  one  hand  that  a  re- 
delivery will  be  necessar}^  and  a  mere  parol 
authority  at  this  stage  to  make  an  alteration 
in  the  absence  of  the  obligor  or  grantor  is  not 
sufficient.  On  the  other  hand,  actual  redeliv- 
ery is  not  necessary  but  the  circmnstances 
may  be  sufficient  to  import  the  legal  equivalent 
of  such  delivery,  as  where  the  change  is  made 
in  the  presence  of  the  parties,  or  where  the 
grantor,  himself,  carries  the  instrument  to  the 
proper  office  to  be  recorded;  subsequent  assent 
or  ratification  may  be  sufficient  and  where  the 
party  who  makes  the  change  is  the  agent  of 
the  obligor,  it  is  considered  that  parol  author- 
ity is  sufficient  because  the  authority  thus  con- 
ferred is  not  to  execute  a  deed  but  to  make  it 
certain  by  an  alteration  or  addition." 

The  case  of  Michigan  Insurance  Bank  v.  Eldred, 
9  Wall.  (U.  S.  54;  19  Law  Ed.  763),  is  cited  in 
support  of  this  doctrine  by  appellants,  but  this  case 
refers  exclusively  to  negotiable  instruments  and  of 
the  completion  thereof. 

The  evidence  conclusively  shows  in  this  case  that 
the  appellee  never  intended  to  execute  any  powers 
of  attorney  to  sell  the  selected  lands,  and  the  trial 
court  finds  with  the  appellee  upon  this  point: 

''There  is,  however,  no  evidence  to  support 
the  theory  that  the  plaintiff  ever  authorized  or 
ratified  the  delivery  of  any  power  of  attorney 
'to  convey'  without  the  prior  pajnuent  to  her 
of  the  full  purchase  price  agreed  upon. 
Whether  we  accept  the  theory  of  the  plaintiff 
or   that   of   the   defense, — whether   the   mider- 
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standing  was  a  transfer  directly  to  Benson  of 
the  Monache  lands  or  an  exchange  thereof 
with  the  government,  and  thereupon  a  transfer 
of  the  lieu  lands  to  Benson  or  such  person  as 
Benson  might  designate, — according  to  all  of 
the  testimony,  pajTuent  of  the  agreed  price 
was  to  precede  the  delivery  of  the  instruments 
effecting  a  transfer  of  the  title  or  the  control 
of  the  title,  from  the  plaintiif.  Such  is  the 
testimony  of  the  witnesses  for  the  plaintiff, 
Campbell,  in  the  most  emphatic  terms,  so  de- 
clares, and  Benson,  in  effect,  admits  that  such 
was  the  understanding.  It  is  true,  I  think, 
that,  when  she  signed  the  large  number  of  docu- 
ments sent  to  her  from  Campbell's  office,  the 
plaintiff  acted  without  fully  understanding 
their  legal  import,  but  even  if  it  be  held  that, 
having  voluntarily  attached  her  signature,  she 
is  chargeable  with  an  understanding  of  their 
meaning  and  legal  effect,  it  still  remains  true 
that  neither  expressly  nor  impliedl}^  did  she 
authorize  their  delivery  to  Benson.  Campbell 
testifies  that  it  was  not  his  understanding  that 
such  instruments  were  ever  to  be  executed,  and 
that  personally  he  was  wholly  unaware  of  their 
existence  until  after  this  suit  was  commenced. 
He  never  saw  them,  and  did  not  deliver  them 
to  Benson  or  authorize  their  delivery.  Benson 
ventures  no  explanation  and  advances  no  the- 
ory in  justification  of  their  delivery  to  him.  In 
some  way,  it  does  not  appear  just  how,  they 
all  reached  his  office  bearing  false  notarial 
certificates  of  acknowledgment,  and  came  from 
either  Campbell's  office  or  directly  from  the 
hands  of  the  notary  public.  The  delivery  was 
made  either  by  the  notary  or  a  subordinate  in 
Campbell's  office,  but  whether  such  delivery 
was  the  result  of  fraudulent  collusion  or  only 
innocent  inadvertence,  it  was  not  in  accordance 
with  the  original  agreement,  and  had  the  au- 
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tliorization  or  consent  of  neither  Campbell  nor 
the  plaintiff." 

"Where  the  execution  of  a  deed  is  procured 
by  deceit  as  when  it  is  signed  under  the  im- 
pression that  it  is  a  lease,  it  is  a  forgery  and 
the  question  of  good  faith  does  not  arise." 

McGinn  v.  Tobey,  62  Mich.  252; 

Camp  V.  Carpenter,  52  Mich.  375; 

D'Wolf  V.  Hayden,  24  111.  525; 

Griffiths  V.  Kellogg,  39  Wis.  293. 

"Where  a  person  never  intended  to  sign  a 
deed,  and  never  laiew  that  he  had  executed  one, 
but  in  fact  had  signed  without  reading,  under 
the  apprehension  that  it  was  an  entirely  differ- 
ent instrument,  the  deed  thus  signed  may  be 
considered  a  forgery.  Thus,  where  one  who 
signed  a  deed  believed  it  to  be  a  duplicate  of 
a  lease  of  a  part  of  the  property  described  in 
the  deed,  which  after  a  reading  to  and  by 
him,  he  had  signed,  the  lessee  havmg  placed 
two  documents  closely  resembling  each  other 
upon  the  table  to  be  signed,  and  there  being  a 
previous  understanding  that  tv\^o  copies  of  the 
lease  should  be  signed,  the  court  held  the  in- 
strmnent  to  be  a  forgery  and  not  the  deed  of 
the  signer,  and,  also,  that  in  a  suit  to  set  aside 
the  deed,  it  being  a  forgery,  the  question  of 
signing  a  supposed  copy  of  the  lease  without 
reading  it  could  not  be  considered.  Where  a 
title  is  founded  upon  a  forged  deed,  it  is  not 
sufficient  to  examine  the  abstract  simply,  when 
the  deed  itself  would  have  shown  an  alteration 
in  its  date,  and  when  the  grantor  named  in 
the  forged  deed  was  still  in  possession  of  the 
property. ' ' 
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Devlin  on  Deeds,  Section  228; 
McGinn  v.  Tobey,  62  Mich.  252  (4  Am.  St. 
Rep.  848). 

"A  deed  which  has  been  surreptitiously  and 
fraudulently  obtained  from  the  grantor  with- 
out his  knowledge  or  consent,  does  not,  even 
as  against  a  subsequent  purchaser,  without 
notice,  transfer  title." 

Gould  V.  Wise,  97  Cal.  532; 
Fitzgerald  v.  Goif,  99  Ind.  28; 
Henry  v.  Carson,  96  Ind.  412. 

"A  deed  purloined  or  stolen  from  the 
grantor,  or  the  possession  of  which  was  fraud- 
ulently or  wrongfully  obtained  from  him  mth- 
out  his  knowledge,  consent  or  acquiescence,  is 
no  more  effectual  to  pass  title  to  the  supposed 
grantee,  than  if  it  were  a  total  forgery,  and 
an  instrument  of  the  latter  kind  had  been 
spread  upon  the  record.  The  only  question 
which  can  ever  arise  to  defeat  the  title  of  the 
supposed  grantor  in  such  cases,  is  whether  he 
was  guilty  of  negligence  in  having  made, 
signed  and  acknowledged  the  instrument,  and 
in  suffering  it  to  be  kept  or  deposited  in  some 
place  where  he  knew  the  party  named  as 
grantee  might,  if  so  disposed,  readily  and 
without  trouble  obtain  such  wrongful  posses- 
sion of  it,  and  so  be  enabled  to  deceive  and 
defraud  innocent  third  persons. 

"The  obtaining  possession  of  an  instrument 
by  fraud,  larceny,  or  an.y  other  means  short 
of  the  performance  of  the  condition  is  against 
the  assent  of  the  grantor,  and  as  the  assent 
is  essential  to  delivery,  and  a  delivery  is  essen- 
tial to  the  validity  of  the  deed,  it  is  difficult  to 
perceive  how  A  ever  obtained  anv  title  what- 
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ever  to  the  premises,  and,  of  course,  equally 
difficult  to  perceive  how  he  could  convey  any 
by  any  conveyance  which  he  might  execute  to 
aliothcr.  The  recording  of  an  escrow  deed 
does  not  make  it  a  deed.  The  legal  title  does 
not  pass." 

Everts  v.  Agnes,  65  Am.  Dec.  314. 

Cases  are  frequent  where  the  defense  of  bona 
fide  purchaser  is  set  up  in  these  instances.  But 
they  all  depend,  nevertheless,  upon  the  fact  that 
the  party  voluntarily  parted  with  the  property  and 
executed  and  delivered  the  evidence  of  its  aliena- 
tion. Not  so,  however,  in  the  case  of  a  forged  or 
stolen  deed.  In  the  latter  case,  there  is  no  assent 
of  the  alleged  grantor.    There  is  no  delivery. 

In  the  case  of  Arguello  v.  Bours  et  al.,  67  Cal. 

447  (8.  Pac.  49),  the  Supreme  Court  of  California 

says : 

"A  deed  in  which  the  name  of  the  grantee 
is  left  blank  by  the  grantor  at  the  time  of  its 
execution  and  afterwards  inserted  without  his 
authority,  does  not  convey  the  title,  nor  does 
it  become  sufficient  for  the  purpose  of  passing 
the  title  from  the  fact  that  the  grantee  entered 
into  possession  and  paid  the  purchase  price." 

The  evidence  conclusively  shows  and  upon  this 
there  is  no  dispute  that  the  appellee  did  not  ac- 
knowledge before  any  notary  public  any  of  the 
powers  of  attorney  to  convc}^  the  selected  lands. 
Under  the  statutes  of  Idaho,  acknowledgment  was 
necessary  before  a  deed  executed  by  the  attorney  in 
fact  could  be  recorded. 
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Section    3154,    Revised    Codes    of    Idaho,    being 

identical   with    Section   2995,   Revised   Statutes   of 

1887,  provides  as  follows: 

"An  instrument  executed  by  an  attorney  in 
fact  must  not  be  recorded  until  the  power  of 
attorney  authorizing  the  execution  of  the  in- 
strument is  filed  for  record  in  the  same  office." 

Section   2994,   Revised  Statutes  of   Idaho,   1887, 

provides  as  follows: 

"Before  an  instrument  may  be  recorded,  un- 
less it  is  otherwise  expressly  provided,  its  exe- 
cution must  be  acknowledged  by  the  person 
executing  it,  or  if  executed  by  a  corporation, 
by  its  president  or  secretary,  or  proved,  and 
the  acknowledgment  or  proof  certified  in  the 
manner  prescribed  by  chapter  III  of  this 
title." 

These  laws  were  in  effect  at  the  time  of  the  re- 
cording said  powers  of  attorney  and  at  the  time  of 
the  attempted  deed  under  such  powers.  That  the 
powers  of  attorney  were  blank  at  the  time  of  their 
delivery  as  to  the  name  of  the  grantee  under  the 
power  is  admitted  by  the  defendants. 

In  the  case  of  Drury  v.  Foster,  2  Wall.  24  (17 

Law  Ed.  780),  involving  the  validity  of  a  mortgage 

signed  and  acknowledged  by  the  wife,  but  blank  as 

to  the  mortgagee  and  the  amount  of  the  mortgage, 

and  delivered  to  the  husband  who  afterwards  filled 

in  the  name  of  the  mortgagee  and  the  amount  of 

the  mortgage,  the   Supreme   Court  of  the  United 

States  says: 

"Now,  it  is  conceded,  in  this  case,  that  the  in- 
strument of  Mrs.  Foster,  signed  and  acknowl- 
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edged,  was  not  a  deed  or  mortgage;  that,  on 
the  contrary,  it  was  a  blank  paper;  and  that 
in  order  to  make  it  available  as  a  deed  or  mort- 
gage, it  must  be  taken  to  have  been  signed  and 
acknowledged  with  the  design  to  have  the 
blanks  filled  by  the  husband,  or  some  other 
l)erson,  before  the  delivery.  If  she  was  com- 
petent to  convey  her  real  estate  by  signing  and 
acknowledging  the  deed  in  blank  and  deliver- 
ing the  same  to  an  agent,  with  an  express  or 
implied  authority  to  fill  up  the  blank  and  per- 
fect the  conveyance — that  its  validity  could  not 
well  be  controverted.  Although  it  was  at  one 
time  doubted  whether  a  parol  was  adequate  to 
authorize  an  alteration  or  addition  to  a  sealed 
instrmnent,  the  better  opinion,  at  this  day,  is 
that  the  power  is  sufficient.  But  there  are  two 
insuperable  objections  to  this  view  in  the  i3resent 
case.  First,  Mrs.  Foster  was  disabled  in  law 
from  delegating  a  jDcrson,  either  in  writing  or 
by  parol,  to  fill  up  the  blanks  and  deliver  the 
mortgage;  and,  second,  there  could  he  no  ac- 
IxHou'ledgment  of  the  deed  witJiiii  the  requisi- 
tions of  the  statute  until  the  blanks  were  filled 
and  the  instrument  complete.  Till  then  there 
was  no  deed  to  he  acknoivledged.  The  act  of 
the  feme  covert  and  of  the  officers  were  nulli- 
ties, and  the  form  of  acknow^ledgment  an- 
nexed as  much  waste  paper  as  the  blank  mort- 
gage itself,  at  the  time  of  signing." 

In  this  case,  the  court  will  notice  that  the  evi- 
dence shows  that  all  of  the  acknowledgments  of 
the  alleged  powers  of  attorney  were  dated  prior  to 
their  delivery  to  the  defendant,  Cobban,  and  we 
contend  that,  not  being  complete  at  the  time  of 
delivery,  that  the  powers  of  attorney  were,  as  well 
said  by  the  United  States  Court  in  the  case  just 
cited,  mere  waste  i^aper. 
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The  position  of  the  appellant,  Cobban,  is  solely 
based  upon  an  imj^lied  authority  to  fill  in  his  own 
name  in  the  po^Ye^s  of  attorney,  to  be  implied  from 
the  mere  fact  of  their  delivery  to  him.  These  pow- 
ers all  relate  to  the  conveyance  of  real  property 
and  the  same  rule  would  be  applicable  to  such  in- 
struments as  would  apply  to  a  deed  executed  under 
like  circumstances  and  conditions.  The  power  of 
attorney  to  convey  real  property  must  be  com- 
plete at  the  time  of  its  delivery  or  there  must  be 
in  contemplation  of  the  i3arty  at  the  time  of  the 
execution  thereof  some  person  to  whom  the  power 
shall  be  granted.  Cobban  was  not  known  to  the 
appellee  at  the  time  of  the  signing  of  the  powers  of 
attorney  and  his  name  was  not  mentioned  to  her 
as  a  possible  or  probable  grantee  of  the  power,  so 
she  could  not  have  contemplated  that  his  name 
would  be  filled  in  as  grantee. 

"Where  a  person  signs  a  deed  and  acknowl- 
edges the  same,  leaving  the  grantee's  name 
blank  and  afterward  it  is  filled  in  with  a  name 
which  the  grantee  did  not  authorize,  the  deed 
is  void." 

Burke  v.  Bours  et  al.,  92  Calif.  112  (28  Pac. 

57); 

Arguello  v.  Bours,  67  Calif.  450. 

Again,  in  the  case  of  Vaca  Valley  R.  Co.  v.  Mans- 
field, 84  Cal.  561 ;  24  Pac.  145,  the  Supreme  Court 
of  the  State  of  California  says: 

"A  deed  signed  in  blank  and  afterwards 
filled  in  without  authority  and  certified  is  for- 
gery, absolutely  void  and  ineffectual  to  conve}^ 
any  title  as  if  it  were  an  entire  forgery." 
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It  is  apparent  from  the  record  that  all  of  the 
dealings  of  the  appellant,  Cobban,  with  Benson, 
were  made  pursuant  to  and  carrying  out  a  pre- 
vious agreement  between  himself  and  the  apj)ellant, 
Weirick,  and  others,  representing  the  syndicate, 
whereby  Cobban  became  the  agent  for  the  syndicate 
under  an  express  agreement;  that  all  lands  pur- 
chased by  him  should  be  conveyed  to  the  appellant, 
Weirick,  as  trustee  for  the  sjTidicate.  The  appel- 
lants concede  that  Cobban  acted  entirely  within  the 
scope  of  his  authoritj^  as  such  agent  and  the  agency 
is  expressly  alleged  and  admitted  in  the  joint  an- 
swer of  appellants  Cobban  and  Weirick,  and  under 
the  well  established  law  of  agency,  the  act  of  Cob- 
ban became  the  act  of  Weirick  and  their  associates 
and  they  became  bound  by  his  acts  and  are  charge- 
able directly  with  notice  of  any  act  of  his  in  con- 
nection with  the  insertion  of  names  in  the  blank 
powers  and  the  convej^ance  to  Weirick,  as  trustee, 
being  in  pursuance  of  a  prior  agreement  would 
charge  Weirick  and  his  associates  with  notice  of 
all  defects.  Appellants  hy  their  brief  contend  for 
some  doctrine,  seeking  to  avoid  the  acts  of  Cobban 
in  inserting  the  name  in  the  blank  powers  whereby 
they  would  invest  the  rights  of  the  appellee  in  the 
base  lands  and  the  power  to  convey  the  selected 
lands  upon  a  par  with  personal  property. 

In  the  case  of  Puget  Mill  Co.  v.  Bro^^ia  et  al.,  54 
Fed.  987,  a  case  involving  the  purchase  and  sale  of 
so  called  ''scrip",  at  page  993  the  court  says: 
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''Now,  by  the  agreed  statement  of  facts  be- 
fore me  it  appears  that  the  eomplainant  did  not 
deal  directly  with  Susan  King;  and,  giving  to 
its  officers  and  agents  credit  for  the  sagacity 
and  prudence  of  business  men  of  ordinary  in- 
telligence, there  appears  to  be  no  theory  con- 
sistent with  the  facts  which  can  lead  to  a  con- 
clusion that  there  was  any  bona  fide  attempt  to 
transfer  any  right  to  the  land  which  the  parties 
could  reasonably  have  supposed  to  have  been 
acquired  by  the  additional  homestead  entry. 
An  attempt  to  convey  a  title  cannot  be  bona 
fide  on  the  part  of  the  vendee  unless  in  making 
the  purchase  he  acts  with  reasonable  prudence, 
and  under  an  honest  belief  that  the  vendor  has 
the  right  to  convey  the  title  to  him.  Now,  I 
find  annexed  to  the  statement  of  facts  the  orig- 
inal instrument,  purporting  to  be  a  power  of 
attorney  from  Susan  King  to  W.  D.  Scott,  un- 
der which  the  deed  to  plaintiff  was  executed  by 
Scott.  By  the  date  of  its  execution  and  ac- 
knowledgment, in  connection  with  the  admitted 
fact  that  the  complainant's  bargain  was  for 
'Scrip'  (so  called))  and  that  it  paid  the  pur- 
chase money  to  a  stranger,  and  the  further  fact 
that  upon  the  present  trial  the  complainant  has 
not  offered  to  prove  that  the  so  called  'scrip' 
which  it  bargained  for  was  dift'erent  in  char- 
acter from  the  sets  of  blanks  which  were  com- 
monly sold  and  traded  in  by  dealers,  and  by 
them  called  'Soldier's  Additional  Homestead 
Scrip,'  the  inference  is  justified  that  the  com- 
plainant, at  the  time  of  its  purchase,  either 
knew,  or  ought  to  have  known,  that  said  power 
of  attorney  either  divested  the  maker  of  it  of 
all  her  beneficial  interest  in  the  land  some  four 
months  prior  to  the  additional  entry  in  the  land 
office  at  Ohniipia,  and  therefore  falsified  the 
statements  of  the  application  and  affidavits 
whereby  the  entry  was  made,   or  that,  at  the 
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time  when  it  left  the  j30Ssession  and  control  of 
its  maker,  said  power  of  attorney  was  a  mere 
])]ank,  utterly  void,  and  that  by  subsequently 
liiling  the  blanks,  so  as  to  make  it  appear  to  be 
complete  and  valid,  a  forgery  was  committed." 

The  doctrine  contended  for  by  counsel  for  appel- 
lants is  based  solely  upon  two  erroneous  proposi- 
tions: First,  The  same  rules  are  applied  to  altera- 
tion of  an  instrimient  affecting  title  to  real  estate  as 
are  applied  to  negotiable  instruments  and  stock  of 
corporations.  To  which  there  can  be  no  parallel 
either  in  law  or  fact,  when  considering  the  alteration 
of  an  instrument  relating  to  the  sale  and  transfer 
of  real  property.  Second,  for  an  incompleted  deed 
or  instrument  delivered  to  an  agent  or  other  j)erson 
with  express  power  to  complete  the  instrument.  In 
this  case,  four  elements  found  in  all  cases  are  lack- 
ing. First,  Benson  was  not  and  did  not  claim  to  be 
the  agent  for  the  appellee.  Second,  the  appellee  did 
not  knowingly  or  intentionally  execute  or  sign  the 
powers  of  attorney,  and  third,  the  powers  of  at- 
torney, as  found  by  the  trial  court,  were  never  de- 
livered to  Benson,  and  fourth,  there  is  no  evidence 
or  circumstances  surrounding  the  execution  of  the 
powers  of  attorney  from  which  the  authority  to  fill 
blanks  could  be  implied.  Neither  is  there  any  such 
authority  implied  from  the  delivery,  for  the  court 
finds  that  there  was  no  delivery.  It  is  conceded 
that  the  statutes  authorizing  the  surrender  of  the 
base  land  and  the  selection  of  the  lieu  lands  were 
such  that  the  lieu  lands  must  be   selected  in  the 
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name  of  the  person  who  surrendered  the  base  lands. 
Hence,  there  is  no  law,  authorizing  the  assignment 
of  this  right. 

Another  element  which  is  essential  in  any  case 
where  possession  of  a  deed  or  instrument  executed 
in  blank  is  to  be  construed  as  giving  implied  author- 
ity to  complete  the  same,  is  that  it  must  have  been 
entrusted  by  the  owner  to  the  possession  of  the  per- 
son from  wdiom  it  w^as  obtained. 

In  this  case,  the  evidence  shows  and  the  court  has 
found  that  the  powers  were  never  delivered  by 
either  the  appellee  or  Campbell  to  Benson.  And  all 
the  elements  necessary  from  which  to  imply  author- 
ity to  fill  in  the  powers  are  w^holly  lacking. 


APPELLANT,  THE  PAYETTE  LUMBER  AND  MANUFACTURING 
COMPANY,  DID  NOT  TAKE  THE  LEGAL  TITLE  AS  A  BONA 
FIDE  PURCHASER  WITHOUT  NOTICE. 

The  record  shows  that  the  appellant,  Payette 
Lumber  and  Manufacturing  Company,  received  a 
deed  for  the  property  involved  in  this  action  by 
deed.  Defendant's  Exliibit  "A",  dated  May  19,  1903. 

The  record  shows  that  the  appellant,  Payette 
Lumber  and  Manufacturing  Company,  receiving  a 
deed  from  a  grantor  designated  as  trustee,  made  no 
inquiry  as  to  the  name  or  interests  or  the  persons 
for  whom  Weirick  was  acting  as  trustee  or  the 
nature  of  the  trust  under  w^hich  he  held  title.  At 
the  time  of  the  execution  and  delivery  of  said  deed, 
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the  revocation  of  the  power  of  attorney  executed 
by  the  appellee  on  January  3,  1903,  and  recorded 
January  16,  1903,  in  Boise  County,  Idaho  (Com- 
plainant's Exhibit  "T",  Transcript  503)  was  a  part 
of  the  records  of  the  county  in  which  said  property 
was  situated  and  certainly  the  duty  was  incumbent 
upon  the  purchaser  to  make  an  examination  of  the 
records  and  of  all  instruments  affecting  the  title  up 
to  the  date  of  the  purchase.  The  addition  of  the 
w^ord  "Trustee"  to  the  name  of  Weirick  in  the  deed 
executed  by  Cobban  as  purported  attorney  in  fact 
for  Mollie  Conklin  and  the  Reddy  Estate  imposed 
upon  the  Payette  Lumber  and  Manufacturing  Com- 
pany the  duty  of  making  some  inquiry  and  investi- 
gation as  to  the  nature  and  character  of  the  trust. 
This  is  especially  true,  in  view  of  the  fact  that  the 
deed  tendered  by  AVeirick  as  grantor  and  convey- 
ing the  property  also  designated  Weirick  as  trustee. 

The  appellants,  Cobban  and  Yfeirick,  admit  that 
the  i^owers  of  attorney  came  into  their  hands  in- 
complete, and  a  paper  not  showing  any  vested  right. 
Such  being  the  case,  it  appears  to  us  that  the  filling 
in  of  the  name  of  R.  M.  Cobban  was  a  plain  act  of 
forgery. 

Appellants  having  admitted  the  terms  and  condi- 
tions of  a  previous  agreement  under  and  by  the 
terms  of  which  the  pretended  powers  of  attorney 
were  secured  and  the  conveyance  made,  and  that 
such  conveyance  w^as  made  in  pursuance  of  said 
agreement  and  in  consideration  of  money  paid  on 
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the  order  of  Cobban  from  time  to  time,  the  convey- 
ance by  Cobban  would  pass  the  title  to  E.  B.  Weir- 
ick,  as  trustee,  subject  to  all  equities  and  claims  of 
the  complainant,  Mollie  Conklin,  and  the  appellant, 
E.  B.  Weirick,  trustee,  could  not  and  does  not  at- 
tempt in  this  case  to  plead  that  he  was  a  bona  fide 
purchaser  of  the  land  under  the  deed  from  Mollie 
Conklin  and  others,  by  the  hands  of  R.  M.  Cobban, 
their  attorney  in  fact,  and  the  mere  knowledge  that 
R.  M.  Cobban,  acting  as  the  agent  of  Mollie  Conklin, 
deeded  to  a  trustee,  creating  a  trust  in  favor  of  him- 
self, would  certainly  bring  home  to  the  grantee  of 
such  deed  full  notice  of  all  claims  of  the  complain- 
ant and  the  law  will  not  permit  an  agent  to  deal 
with  the  property  of  his  principal  and  create  an 
estate  therein  in  favor  of  himself  without  showing 
that  his  actions  were  in  the  whole  fair  and  free 
from  any  taint  or  suspicion  of  fraud,  and  certainly 
the  parties  associated  with  him  in  this  fraud  can  not 
clothe  themselves  with  the  equitable  protection  of 
a  bona  fide  purchaser. 

"The  addition  of  the  word  'trustee'  to  the 
name  of  a  person  is  notice  of  a  trust  and  calls 
for  inquiry  and  examination." 

Mayberry  v.  Ehlen,  20  Am.  St.  Rep.  467 ; 

Mer.  Nat.  Bank  v.  Parsons,  40  Am.  St.  Rep. 

299. 

Where  the  word  "trustee"  is  inserted  in  a  deed 
to  land  after  the  name  of  the  grantee,  and  in  a  sub- 
sequent contract  relating  to  the  sale  of  the  land,  he 
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affixed  the  word  ''trustee",  such  word  is  not  merely 
descripto  persona,  but  it  indicates  that  the  grantee 
takes  the  title,  not  in  his  individual  capacity,  but 
in  trust  for  another  not  disclosed,  and  parol  testi- 
mony is  admissible  to  show  for  whom  and  for  what 
purpose  he  was  constituted  trustee. 

Johnson  v.  Caiman,  41  Am.  St.  Rep.  284. 

In  the  deed  under  which  the  defendant,  Payette 
Lumber  &  Manufacturing  Company,  holds,  the 
grantor  is  designated  as  "E.  B.  Weirick,  trustee." 

In  the  case  of  Mercantile  National  Bank  v.  Par- 
sons, 40  Am.  St.  Rep.  299;  also  cited  at  page  202, 
the  Supreme  Court  of  Minnesota  says: 

"It  is  a  settled  doctrine  that  a  purchaser  is 
chargeable  with  notice  of  facts  recited  in  deeds 
under  or  through  which  he  takes  title  and  while 
the  word  'trustee'  in  a  deed  gives  no  notice  of 
the  name  of  the  beneficiary  or  of  the  character 
of  the  trust,  yet  it  does  give  notice  of  a  trust 
of  some  description  which  imposes  the  duty 
of  inquiry  as  to  its  character  and  limitations, 
and  whatever  is  sufficient  to  put  a  person  of 
ordinary  prudence  upon  inquiry  is  constructive 
notice  of  everything  to  which  that  inquiry 
would  presumalDly  have  led." 
Again,  in  the  same  case,  the  court  says: 

"As  the  deed  gave  no  indication  as  to  who 

the  possible  beneficiary  was,  the  only  person  to 
whom  inquiry  could  or  would  naturall}^  be  made 
were  the  grantor  and  the  grantee.  If  Fletcher, 
the  grantor,  had  been  inquired  of,  presumably 
the  market  company  would  have  been  informed, 
as  the  facts  were,  that  the  consideration  was 
paid  by  the  farming  company,  and  at  its  di- 
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rection  the  deed  made  to  Crowell.  There  is 
nothing,  however,  to  suggest  that  Fletcher  laiew 
of  the  subsequent  declaration  of  trust  by 
Crowell  in  favor  of  Parsons  and  Handy.  The 
other  person  of  whom  inquiry  could  be  made 
w^as  Crowell,  who  made  a  statement  of  the  sit- 
uation, which,  especially,  in  view  of  the  fact 
that  the  farming  company  had  paid  the  consid- 
eration for  the  property,  was  reasonable  and 
natural,  and  one  upon  which  a  prudent  man 
would  have  been  justified  in  acting  without  in- 
quiry whether  possibly  some  one  other  than  the 
farming  company  might  not  be  the  benefici- 
ary." 

Had  the  defendant  Payette  Lumber  and  Manu- 
facturing Company  made  inquiry  of  Weirick,  he 
would  have  informed  it  that  Cobban  was  a  benefici- 
ary, and  they  would  have  discovered  that  Cobban 
acting  in  a  fiduciary  capacity  had  created  a  trust  in 
himself  in  his  principal's  property,  then  it  would 
have  been  its  duty  to  enquire  of  Mollie  Conldin  and 
it  ^vould  have  discovered  all. 

Having  failed  to  make  any  inquiry,  it  is  pre- 
sumed under  the  law  that  everything  which  an  in- 
quiry would  have  brought  to  the  knowledge  of  the 
purchaser  is  chargeable  to  him.  The  record  title 
to  the  property  in  question,  as  presented  to  the 
Payette  Lumber  &  Manufacturing  Company,  dis- 
closes the  following  facts: 

That  a  conveyance  from  Mollie  Conklin  and  the 
Reddys,  executed  by  R.  M.  Cobban  as  attorney  in 
fact,  had  been  made  to  E.  B.  Weirick,  trustee,  and 
that  E.  B.  Weirick,  trustee,  was  convejdng  the  prop- 
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erty  to  the  Payette  Lumber  &  Manufacturing  Com- 
pany. A  reasonably  prudent  man,  and  the  law  pre- 
sumes that  the  Payette  Lumber  &  Manufacturing 
Company  is  such,  would  have  made  a  reasonable 
inquiry,  as  suggested  in  the  foregoing  case  and  such 
inquiry  would  naturally  have  been  made  of  the 
grantors,  Mollie  Conklin  and  the  Reddy  Estate  and 
of  E.  B.  Weirick,  trustee.  This  inquiry  was  not 
made  (Transcrij^t  250).  Also  there  was  before  the 
Payette  Lumber  &  Manufacturing  Company  at  the 
time  of  accepting  said  deed,  the  revocation  of  the 
powers  of  attorney  filed  by  the  api3ellee  in  the  re- 
corder's office  of  Boise  County. 

Under  the  facts  in  this  case,  the  Payette  Lumber 
&  Manufacturing  Company  cannot  acquire  any  bet- 
ter title  than  that  held  by  their  grantor,  E.  B. 
Weirick,  trustee. 

"Not  only  will  an  alteration  vitiate  the  in- 
strument as  between  the  immediate  parties, 
but  also  as  against  a  bona  fide  holder  or  en- 
dorser without  notice,  as  the  latter  can  acquire 
no  right  or  title  other  than  that  of  the  person 
under  whom  he  claims." 

Pelton  V.  San  Jacinto  L.  Co.,  113  Cal.  21  (45 

Pac.  12). 

"The  general  doctrine,  indeed,  is  that  notice 
is  not  binding,  unless  it  proceed  from  a  person 
interested  in  the  property,  and  in  the  course  of 
a  treaty  for  its  purchase.  But  this  rule  applies 
to  notice  only  in  its  limited  sense,  as  dis- 
tinguished from  knowledge  or  such  information 
as  is  substantially  equivalent  to  knowledge.  If 
it  be  shown  that  a  purchaser  knew,  or  was  in- 
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formed  of  the  existence  of  a  fact  tending  to 
impeacli  or  cut  down  the  title  of  his  vendor,  it 
is  immaterial  whether-  his  knowledge  was  ob- 
tained from  parties  in  interest,  or  third  per- 
sons. From  whatever  quarter  it  may  proceed, 
it  will  be  sufficient,  if  it  be  so  definite  as  to  en- 
able the  purchaser  to  ascertain  whether  it  is 
authentic  or  not,  and  sufficiently  clear  and  def- 
inite to  put  him  on  inquiry,  and  to  conduct  that 
inquiry  to  an  ascertainment  of  the  fact. ' ' 

Bigelow    on    Equity,    Chap.    XI,    page    182, 

Sec.  1.  , 

"Another  ground  for  relief  in  equity  (and 
the  relief  is  applied  almost  as  frequently  in 
courts  of  law)  is  found  in  the  doctrine  of  no- 
tice. A  purchaser  of  property,  with  notice  that 
the  title  of  the  vendor  is  liable  to  be  disputed 
for  fraud,  or  other  infirmity,  is  entitled  to  no 
consideration  at  law  or  in  equity,  if  the  fraud 
or  other  infirmity  be  established.  He  stands  in 
ordinary  cases,  in  the  precise  position  of  the 
vendor  himself." 

Bigelow  on  Equity,  Chap.  II,  Sec.  1. 

Defendants  admit  that  not  a  single  one  of  them 
made  any  inquiry  regarding  these  instruments,  of 
any  person  whomsoever, — they  have  pleaded,  and 
at  all  times  allege  and  contend  that  they  were  pur- 
chasing the  right  to  select.  A  right  to  select  is  an 
equity,  therefore  they  stand  in  no  position  to  plead 
that  they  were  bona  fide  purchasers. 

The  documents  which  they  received  demonstrated 
that  the  parties  therein  designated  as  grantors  had 
no  right  to  convey,  because :  In  the  Reddy  interest 
the  order  of  the  probate  court  in  California,  upon 
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its  face,  sliuwocl  that  such  order  was  not  being 
complied  ^^ith,  admitting  that  it  was  valid,  while, 
if  they  had  investigated  the  abstract  as  to  the 
Mollie  Conklin  interest,  they  would  have  ascertained 
that  a  jjortion  of  the  base  lands  involving  Mollie 
Conklin 's  interest  had  not  been  probated. 

Cobban  testified  that  he  had  no  authoritj"  from 
Mollie  Conklin  to  fill  in  blanks  in  the  alleged  powers 
of  attorney.  When  asked  if  the  complainant  Mollie 
Conklin  had  authorized  him  to  fill  blanks,  he  replied, 
''Only  in  a  general  way  as  her  agent",  and,  when 
told  that  he  was  being  asked  specifically,  he  stated: 
"Not  from  Mollie  Conklin  personally"  (Transcript 
270). 

He  considered  he  had  authority. 

He  assumed  from  the  fact  that  the  papers  were 
delivered  to  him  for  a  consideration,  that  he  had  a 
right  to  make  such  insertions  as  he  saw  fit  (Tran- 
script 271). 

We  ask  of  counsel:  "What  is  it  that  Mollie 
Conklin  did  to  enable  any  wi'ong  to  be  committed 
against  these  defendants'?"  "What  act  of  negli- 
gence is  she  guilty  of?" 

Appellants  allege  but  two  answers:  The  signing. 
The  delivery. 

As  to  the  signing  (if  it  be  Mollie  Conklin 's  signa- 
ture) :  It  did  not  injure  them,  and  did  not  deceive 
them,  for  they,  without  exception,  admit  they  did 
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not  know  her  signature,  and  did  not  rely  upon  it. 
Therefore  they  were  not  misled  by  it. 

As  to  an  alleged  delivery :  The  testimony  of  their 
own  witnesses  is  that  no  such  instrument  as  a  power 
of  attorney  to  convey  was  agreed  upon  and  no  deliv- 
ery was  authorized.  Mollie  Conklin  cannot  be  held 
because  these  alleged  powers  were  procured  without 
her  knowledge  or  consent. 

In  this  case,  the  defendant,  Payette  Lumber  & 
Manufacturing  Company  claims  that  they  pur- 
chased the  property  from  Weirick  and  that  Weir- 
ick's  title  came  through  the  use  of  the  powers  of 
attorney  from  Benson.  This  could  not  constitute 
them  a  bona  fide  purchaser  from  Mollie  Conklin. 

In  the  case  of  Puget  Mill  Co.  v.  Brown,  reported 
in  the  7  C.  C.  A.,  page  643,  the  court  holds  that  a 
purchaser  from  a  person  claiming  to  represent  the 
person  making  the  homestead  entry  is  not  a  bona 
fide  purchaser  from  the  latter,  and  in  this  case  the 
title  coming  through  Benson,  they  can  not  claim  to 
be  a  bona  fide  purchaser  from  Mollie  Conklin. 

''The  doctrine  of  bona  fide  purchaser  with- 
out notice,  does  not  apply  when  there  is  a  total 
absence  of  title  in  the  vendor.  The  good  faith 
of  a  purchaser  can  not  create  a  title  where  none 
exists." 

Dodge  V.  Briggs,  27  Fed.  Eep.  160. 

' '  To  the  application  of  this  doctrine  of  a  bona 
fide  purchaser  there  must  be  a  genuine  instru- 
ment, having  a  legal  existence,  as  well  as  one 
appearing  on  its  face  to  pass  title.    It  can  not 
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fictitious  parties,  that  is,  to  no  parties  at  all, 
]u)\vever  much  deceived  thereby  the  purchaser 
•  may  be." 

Hyde  v.  Shinn,  199  U.  S.  83. 

''Where  a  party  in  his  plea  or  answer  desired 
to  claim  that  he  was  a  bona  fide  purchaser  for 
a  valua])le  consideration,  he  should  state  the 
deed  of  purchase,  with  the  date,  parties  and 
contents  briefly;  that  the  vendor  was  seized  in 
fee  and  in  possession;  the  consideration  with  a 
distinct  averment  that  it  was  bona  fide  and 
truly  paid,  independently  of  the  recital  in  the 
deed;  and  how  the  grantor  acquired  title.  No- 
tice should  be  denied  previous  to  and  down  to 
the  time  of  paying  the  money,  and  the  delivery 
of  the  deed. ' ' 

Boone  v.  Childs,  10  Peters  193. 

"In  a  plea  of  purchase  for  a  valuable  consid- 
eration, without  notice  of  the  plaintiff's  title, 
it  is  necessary  to  aver  that  the  person  who  con- 
veyed was  seized,  or  pretended  to  be  seized,  at 
the  time  when  he  executed  the  purchase  deeds." 

Flagg  V.  Mann,  2  Summ.  486,  557. 

"It  must  be  by  a  regular  conveyance;  for  a 
X^urchaser  of  an  equitable  title  holds  it  subject 
to  the  equities  upon  it  in  the  hands  of  the  ven- 
dor, and  has  no  better  standing  in  a  court  of 
equity. ' ' 

Boone  v.  Childs,  10  Peters  211. 

In  an  opinion  by  Chief  Justice  Marshall  in  the 
case  of  Hunt  v.  Rousmainer,  8  Wheat,  page  174, 
citing  from  page  204,  it  is  held : 

"As  this  proposition  is  laid  down  too  posi- 
tively in  the  books  to  be  controverted,  it  be- 
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comes  necessary  to  inquire  what  is  meant  by 
the  expression,  'a  power  coupled  with  an  in- 
terest'.   Is  it  an  interest  in  the  subject  on  wdiich 
the  power  is  to  be  exercised,  or  is  it  an  interest 
in  that  which  is  produced  by  the  exercise  of  the 
power?    We  hold  it  to  be  clear  that  the  interest 
which  can  protect  a  power  after  the  death  of  a 
person  wdio  creates  it,  must  be  an  interest  in  the 
thing  itself.    In  other  w^ords,  the  powder  must  be 
engrafted  on  an  estate  in  the  thing.    The  words 
themselves  w^ould  seem  to  unport  the  meaning. 
'A  power  coupled  wdth  an  interest'  is  a  power 
which  accompanies,  or  is  connected  with,  an  in- 
terest.    The  power  and  the  interest  are  united 
in  the  same  person.     But  if  we  are  to  under- 
stand by  the  w'ord  'interest,'  an  interest  in  that 
wdiich  is  to  be  produced  by  the  exercise  of  the 
power,  then  they  are  never  united.     The  power, 
to  produce  the  interest,  must  be  exercised,  and 
b}^   its   exercise,   is   extinguished.      The   power 
ceases  w^hen  the  interest  commences,  and,  there- 
fore, cannot,  in  accurate  law  language,  be  said 
to  be  'coupled'  with  it.     But  the  substantial 
basis  of  the  opinion  of  the  court  on  this  point, 
is  found  in  the  legal  reason  of  the  principle. 
The  interest  or  title  in  the  thing  being  vested 
in  the  person  who  gives  the  powder,  remains  in 
him,  unless  it  be  conveyed  with  the  power,  and 
can  pass  out  of  him  only  by  a  regular  act  in  his 
own  name.     The  act  of  the  substitute,  there- 
fore, which,  in  such  a  case,  is  the  act  of  the 
principal,   to  be   legally  effectual,  must  be  in 
his  name,  must  be  such  an  act  as  the  principal 
himself  would  be  capable  of  performing,  and 
which  w^ould  be  valid  if  perf oraied  by  him. ' ' 

Then  to  hold  that  in  this  case,  the  power  of  at- 
torney made  by  its  terms  irrevocable,  Avould  vest 
title  in  the  holder  of  the  power,  it  would  be  to  say 
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that  the  power  of  attorney  was  in  effect  a  deed.  It 
certainly  is  not  in  form  a  contract  for  real  estate 
and  does  not,  on  its  face,  give  to  R.  M.  Cobban,  or 
to  the  persons  claiming  under  the  power,  an  interest 
in  the  property  itself. 

As  said  by  the  Supreme  Court  of  the  State  of 

California,  in  the  case  of  Freeman  v.  Rahm,  58  Cal. 

115: 

"The  power  of  attorney  did  not  purport  to 
be,  and  was  not  a  transfer  of  the  title — (party 
paid  for  and  took  irrevocable  power  of  attor- 
ney)— Any  act  that  plaintiff  might  have  per- 
formed under  it  would  have  been  as  attorney- 
in-fact  of  Campbell,  not  as  grantee.  There  was 
no  instrument  in  writing  by  which  any  sale,  or 
contract  of  sale,  or  declaration  of  trust,  was 
evidenced." 

To  so  hold,  would  be  to  hold  that  the  evidence  of 
title  to  real  estate  could  become  in  effect  personal 
property  and  pass  by  mere  deliver}^  This  rule,  so 
far  as  we  can  find,  has  never  been  applied  to  real 
property  and  as  applied  to  mercantile  paper  in  the 
case  of  Chauncey  v.  Arnold,  24  N.  Y.  330,  the  court 
says: 

"A  i3aper  intended  to  operate  as  a  mortgage 
cannot  be  delivered  and  put  in  circulation  with 
blanks  to  be  filled,  limiting  the  doctrine  per- 
mitting such  practice  to  mercantile  paper." 

There  is  another  reason  which  prevents  appellant, 
Payette  Lumber  &  Manufacturing  Company,  from 
claiming  as  a  bona  fide  purchaser  without  notice  in 
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this  case,  viz.,  the  patents  issued  b}^  the  United 
States  for  the  land  involved  in  this  case  were  all 
executed  to  the  appellee,  Mollie  Conklin,  and  to 
Emily  M.  Reddy,  executrix  of  the  estate  of  Patrick 
Reddy,  deceased  and  Edward  A.  Reddy,  administra- 
tor of  the  estate  of  Patrick  Reddy,  deceased.  It  is 
shown  by  the  record  that  there  was  no  administra- 
tion in  the  State  of  Idaho  of  the  estate  of  Patrick 
Reddy,  deceased,  and  yet  the  powers  of  attorney 
under  which  Cobban  presumed  to  act  were  those 
executed  by  the  administratrix  and  administrator 
of  said  estate. 

The  law  is  well  settled  and  needs  no  citation  of 
authority  that  an  administrator  or  administratrix 
can  only  sell  real  estate  in  the  manner  provided  by 
law  and  by  order  of  a  court  of  competent  jurisdic- 
tion, and  certainly,  it  can  not  be  claimed  that 
authority  could  be  expressed  or  implied  for  such 
persons  to  execute  a  power  of  attorney.  Upon  the 
face  of  the  record,  as  presented  to  the  Payette  Lum- 
ber &  Manufacturing  Company,  their  title  was 
wholly  wanting,  as  to  an  undivided  one-half  inter- 
est in  this  land. 

Hence,  by  taking  the  title  that  apparently  on  its 
face  was  to  be  a  fee  simple  title  to  the  entire  estate 
and  the  notice  that  the  estate  was  liable  to  be  cut 
down  by  failure  of  the  title  secured  from  the  admin- 
istrator and  administratrix  of  the  Reddy  Estate, 
they  could  not  be  bona  fide  purchasers. 


THE  REVOCATION  OF  THE  POWERS  OF  ATTORNEY. 

By  the  provision  of  Section  3162  of  the  Idaho 

codes: 

"No  instrument  containing  a  power  to  con- 
vey or  execute  instruments  affecting  real  prop- 
erty, which  has  been  recorded,  is  revoked  by 
any  act  of  the  party  by  whom  it  was  executed, 
unless  the  instrument  containing  such  revoca- 
tion is  also  acknowledged  or  proved,  certified 
and  recorded  in  the  same  office  in  which  the  in- 
strmnent  containing  the  power  was  recorded." 

In  this  case,  the  revocation  of  the  powers  of  at- 
torney was  duly  acknowledged  and  duly  recorcjed 
and  being  of  record  at  the  time  when  the  appellant, 
Payette  Lumber  &  Manufacturing  Company  ac- 
cepted their  conveyance,  taken  in  conection  with  the 
use  of  the  word  "trustee"  in  the  deeds  to  and  from 
Weirick,  was  amply  sufficient  to  put  the  appellant, 
Payette  Lumber  &  Manufacturing  Company,  upon 
notice. 

Counsel  for  appellants  contend  in  their  brief  that 
the  reiDresentatives  of  the  Reddy  Estate  received 
$10,400  from  Benson  after  notice  of  the  existence 
of  these  powers  of  attorney  and  notice  of  all  the 
facts  in  connection  with  the  exchange  of  land.  This 
statement  is  not  borne  out  by  the  record.  Camp- 
bell, the  attorney  for  the  representatives  of  the 
Reddy  Estate,  testified  that  he  never  knew  of  the 
existence  of  such  powers  until  the  time  of  the  tak- 
ing of  his  deposition  in  this  case,  and  further,  that 
he  was  led  to  believe  bv  Benson  that  the  monev 
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paid  to  tlie  estate  was  (idvanced  by  Benson  in  ad- 
vance of  any  sales  and  was  not  the  proceeds  of  the 
sale  of  any  property. 


AX  UNAUTHORIZED  DELITERY  OF  PAPERS  BY  A  SPECIAL 
AGENT  OR  ESCROW  DEPOSITARY  DOES  NOT  BIND  THE 
PRINCIPAL,  EVEN  IN  FAVOR  OF  THE  SUBSEQUENT  PUR- 
CHASER WITHOUT  NOTICE. 

The  court  found  that  the  papers  to  be  executed  by 
the  appellee  and  the  representatives  of  the  Reddy 
Estate  w^ere  not  to  pass  out  of  the  control  of  the 
appellee  except  upon  pajniient  of  the  purchase  price 
in  full,  and  the  court  further  found  that  by  the 
terms  of  the  sale  as  agreed  upon  between  the  ap- 
pellee and  Benson,  in  the  presence  of  Campbell, 
Benson  was  to  draft  the  papers  and  after  their  ex- 
ecution, they  were  to  be  deposited  by  Campbell  in 
escrow  at  the  Anglo-Californian  Bank,  with  in- 
structions to  deliver  to  Benson  upon  receipt  of  the 
stipulated  price  (Transcript  512-513),  and  that 
Campbell's  connection  with  said  transaction  was  in 
the  nature  of  a  special  agency. 

The  character  of  Campbell's  agency  is  clearly 
defined  by  the  testimony  in  the  record  and  is  spe- 
cifically found  by  the  court  and  the  appellants  did 
not  attempt  to  introduce  any  evidence  to  change  or 
vary  the  terms  of  such  agency. 

In  Schimmelpennich  v.  Bayard,  1st  Peter  264, 
7th  Law  Ed.  138,  the  court  says: 
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"It  is  believed  to  be  a  general  lule  that  an 
agent  with  limited  power  can  not  bind  his  prin- 
cipal when  he  transcends  his  power.  It  would 
seem  to  follow  that  a  person  transacting  busi- 
ness with  him  on  the  credit  of  his  principal  is 
bound  to  know  the  extent  of  his  authority." 

As  applied  to  the  conveyance  of  real  property  and 
papers  in  connection  therewith,  the  rule  is  univers- 
ally held  that  the  unauthorized  delivery  of  an 
escrow  deed  does  not  operate  to  effect  a  transfer  of 
title. 

In  16th  Cyc.  581,  the  rule  is  laid  down  and  the 
great  weight  of  authority  sustains  the  view^ 

"that  an  unauthorized  delivery  of  the  instru- 
ment conveys  no  title  or  gives  no  right,  even  in 
favor  of  an  innocent  subvendee  without  notice 
of  the  conditions  or  event  stipulated  in  the 
escrow^  contract  and  the  authorities  are  very 
strong  where  the  escrow^  has  been  obtained  or 
delivered  through  fraud.  The  principle  upon 
which  the  doctrine  rests  is  that  an  instrument 
delivered  in  violation  of  the  terms  by  which  it 
has  been  placed  as  an  escrow  is  not  in  fact  de- 
livered and  that  its  possession  by  the  grantee 
is  no  more  effective  to  convey  title  than  would 
be  the  possession  of  a  forged  or  stolen  instru- 
ment. Some  authorities  proceed  upon  the 
theory  that  a  depositary  is  a  special  agent  of 
the  depositor  and,  therefore,  his  powers  being 
limited,  to  the  conditions  of  the  deposit,  one 
Avho  claims  through  him  takes  the  risk  of  the 
agent  exceeding  his  powers." 

To  the  same  effect  and  holding  the  same  rule  are 
Skinner  v.  Baker,  39  111.  496;  Berry  v.  Anderson, 
22  Md.  36 ;  Harkreader  v.  Clayton,  56  Miss.  383 ;  31 
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Am.  Eeps.  369;  Tyler  v.  Cate,  29  Ore.  515-525;  45 
Pac.  800;  Patrick  v.  McConiiick,  10  Neb.  1;  4  N.  AV. 
312;  Black  v.  Slireve,  13  N.  J.  Eq.  455;  Smith  v. 
South  Royalton  Bank,  32  Fed.  341;  76  Am.  Decs. 
179;  Chipman  v.  Tucker,  38  Wis.  43;  20  Am.  Reps. 
1;  Balfour  v.  Hopkins,  93  Fed.  564;  35  C.  C.  A.  445. 

In  the  case  of  Provident  L.  etc.  Co.  v.  Mercer  Co., 
170  U.  S.  593  and  604;  42  Law  Ed.  1156,  the  court 
distinguishes  between  the  case  of  a  bona  fide  pur- 
chaser of  negotiable  paper  which  had  been  wrong- 
fully delivered  by  a  depositary  and  that  of  pur- 
chaser of  real  estate  under  like  conditions  and  the 
court  quotes  with  approval  the  following  language 
used  in  Fearing  v.  Clark,  16  Gray  (Mass.)  74;  77 
Am.  Decs.  394: 

"The  rule  is  different  in  regard  to  a  deed, 
bond  or  other  instrument  placed  in  the  hands 
of  a  third  person  as  an  escrow  to  be  delivered 
on  the  happening  of  a  future  event  or  contin- 
gency. In  that  case,  no  title  or  interest  passes 
until  after  a  delivery  is  made  in  pursuance  of 
the  terms  and  conditions  upon  which  it  was 
placed  in  the  hands  of  the  party  to  whom  it  was 
entrusted,  but  the  law  aims  to  secure  the  free 
and  unrestricted  circulation  of  negotiable  paper 
and  to  protect  the  rights  of  persons  taking  it 
bona  fide  without  notice." 

In  Devlin  on  Deeds,  3rd  Ed.,  Sec.  322,  the  rule  is 
laid  down  as  follows : 

"Until  the  condition  has  been  performed  and 
the  deed  delivered  over,  the  title  does  not  pass 
but  remains  in  the  grantor.  If  the  condition  is 
not  performed,  the  grantee,  we  have  seen,  is 
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not  entitled  to  the  deed.  If  the  dejpositary  de- 
livers the  deed  without  authority  to  do  so  from 
tlie  <>-raiit()r  or  if  the  grantee  obtain  possession 
of  it  fraudulently,  without  performing  the  con- 
dition, the  deed  is  void.  The  deed  thus  ob- 
tained convc3"s  no  title,  either  to  the  grantee  or 
purchasers  under  him." 

In  the  ease  of  Balfour  v.  Hopkins,  93  Fed,  564; 
35  C  C.  A.  445,  in  conunenting  upon  this  rule,  the 
court  says: 

"The  authorities  are  not  in  entire  harmony  as 
to  the  effect  of  the  delivery  of  a  deed  which  has 
been  left  in  escrow  to  be  delivered  to  the 
grantee  upon  the  performance  of  a  condition 
and  which  has  been  wrongfully  delivered  before 
the  condition  was  performed.  The  decided 
w^eight  of  authority  seems  to  sustain  the  view 
that  such  a  delivery  is  inoperative  to  convey 
title,  even  in  favor  of  an  innocent  purchaser 
without  notice,  unless  the  grantor  has  by  some 
act  or  conduct  of  his  own  estopped  himself  to 
deny  the  delivery." 

In  the  consideration  of  Calhoun  v.  American 
Emigrant  Co.,  93  U.  S.  124;  23  Law  Ed.  826,  it  was 
said: 

"Beyond  doubt,  the  deed  of  the  lands  was 
delivered  to  the  clerk  of  the  respondent  as  an 
escrow  and  subject  to  the  conditions  that  it 
should  not  be  delivered  to  the  grantees  until 
they  gave  a  mortgage  to  secure  the  full  per- 
formance of  the  agreement  under  which  the 
deed  was  executed.  But  it  is  equally  clear  that 
the  condition  required  to  be  fulfilled  before  the 
delivery  could  be  made  was  never  performed 
and  the  rule  is  established  by  repeated  decisions 
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that  where  a  deed  is  delivered  as  an  escrow, 
nothing  passes  by  the  deed  unless  the  condition 
is  performed." 

The  following  cases  also  bear  out  the  rule : 

Knapp  V.  Nelson,  41  Colo.  447;  92  Pac.  912; 
Tyler  v.  Cate,  29  Ore.  515;  45  Pac.  800; 
Bradford  v.   Durham,   45   Ore.   1;   101   Pac. 

897 ;  135  Am.  St.  Reps.  807 ; 
Powers  V.  Rude,  14  Okla.  381 ;  79  Pac.  89 ; 
Bowers  v.  Cottrell,  15  Ida.  221 ;  96  Pac.  936. 

It  is  clear  in  this  case  that  the  powers  of  attor- 
ney to  sell  the  lands  involved  were  never  delivered 
by  either  the  appellee  or  by  her  agent,  Campbell,  to 
Benson  and  the  court  finds  (Transcript  516)  : 

"In  the  third  place,  whatever  may  have  been 
Campbell's  authority,  he  did  not  knowingly  de- 
liver the  instruments.  In  some  unexplained 
manner,  they  came  into  Benson's  possession, 
without  Campbell's  knowledge  or  consent. 
Campbell's  positive  disclaimer  of  knowledge  is 
corroborated  by  the  facts  and  circumstances  of 
the  case.  It  is  wholly  improbable  that  experi- 
enced lawyer  that  he  was,  he  would,  knowingly, 
authorize  or  acquiesce  in  the  course  pursued  in 
this  case,  and  thus  needlessly  jeopardize  the  in- 
terests of  his  clients.  Whether  Benson  pro- 
cured the  papers  by  deception  or  through  the 
inadvertence  of  the  clerks  in  Campbell's  office, 
his  acceptance  and  use  of  them  constituted  a 
fraud  upon  the  plaintiff's  rights.  There  was 
no  legal  delivery  of  the  instruments,  either  by 
the  plaintiff  or  by  her  agent. ' ' 

The  whole  record  discloses  and  the  court  has 
found  that  the  appellee  never  knowingly  executed 
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or  parted  with  possession  of  the  powers  of  attorney 
to  sell  the  selected  lands;  that  they  were  not  in- 
v()h(Hl  ill  and  were  no  part  of  the  papers  which  it 
was  understood  should  he  executed  in  connection 
with  the  lands,  so  that  the  case  at  bar  is  not  one 
where  the  appellee  could  be  charged  with  knowingly 
and  voluntarily  parting  with  possession  of  the  in- 
strmnents  or  submitting  them  to  the  care  of  any 
person,  and  luider  the  overwhelming  weight  of 
authority,  a  title  acquired  by  the  means  which  the 
appellants  have  alleged  in  this  case  and  under  the 
facts  as  found  by  the  court, — no  title  could  be 
acquired  by  such  instruments. 

Counsel  for  appellants  insist  that  the  appellee  is 
not  required  imder  the  decree  to  do  equity  before 
she  could  recover.  The  court  has  found  that  by 
paying  the  amount  that  the  appellee  should  have 
received  under  her  contract  with  Benson,  with 
interest  from  the  date  of  the  filing  of  the  revocation 
of  the  powers  of  attorney,  to-v^it,  January  16,  1903, 
at  seven  per  cent.,  that  the  appellants  may  secure 
title.  The  record  is  wholly  silent  as  to  any  evi- 
dence showing  that  the  appellants  or  either  of  them 
have  at  any  time,  or  at  all,  paid  any  taxes  levied 
against  the  lands,  or  been  to  any  expense,  which  the 
appellee  clamis  in  this  action.  Neither  is  there  any 
shoeing  of  any  protection  against  fire  or  other 
depredation,  or  that  the  value  of  the  lands  has  been 
enhanced.  These  matters  were  such  that  the  appel- 
lants should  have  made  the  same  an  issue  on  the 
trial  of  the  case,  and  not  in  a  brief. 
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As  to  the  contention  that  the  appellants  are 
innocent  in  fact  and  in  law,  the  appellants  proceed 
wholly  upon  the  theory  of  an  alleged  secret  limita- 
tion on  Benson's  agency  Avhich  they  contend  was 
*' wholly  inconsistent  Avith  the  apparent  authority 
with  which  he  was  clothed".  This  position  is  wholly 
unwarranted  by  the  evidence  or  by  any  facts  in 
evidence.  The  only  circumstances  under  which  the 
appellants  can  justify  this  position  is  the  mere 
delivery  of  the  instruments  to  them  by  Benson. 
The  evidence  taken  by  the  appellants,  to-wit,  the 
evidence  of  Campbell  and  Benson,  shows  that  in 
the  dealings  with  the  appellee  Benson  was  the  pur- 
chaser, and  there  is  no  testuuony,  direct  or  indirect, 
to  show  that  Benson  or  any  other  person  ever  was 
vested  with  any  powers,  duties  or  agencies  on  behalf 
of  the  appellee.  Neither  is  it  shown  that  Benson 
ever  pretended  to  act  as  the  agent,  special  or  gen- 
eral, with  any  powers  or  authorities  to  bind  the 
appellee.  As  to  the  appellants  and  each  of  them, 
the  record  affirmatively  discloses  that  no  inquiry 
was  made  to  ascertain  or  determine  from  Benson  or 
from  any  other  person  the  extent  of  the  authority 
claimed  by  Benson,  nor  to  investigate  or  determine 
whether  or  not  he  was  the  agent  of  the  appellee, 
but  they  have  testified  and  the  court  has  found  that 
they  recklessly  accepted  incomplete  instruments, 
to-wit,  powers  of  attorney  to  convey  real  property, 
incomplete  in  form  and  on  their  face  apparently 
acknowledged  before  an  officer  qualified  to  take  and 
certify   acknowledgments   to   instruments    affecting 
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real  property  and  without  inquiry  or  investigation, 
recklessly  inserted,  or  caused  to  be  inserted  the 
name  of  R.  M.  Cobban  in  such  instruments  and 
placed  the  same  of  record  in  Boise  County,  Idaho,  to 
become  a  part  and  parcel  of  the  chain  of  title  to 
the  lands  involved,  and  we  insist  that  under  all  the 
facts  and  circmnstances,  the  record  discloses,  that 
the  appellants  have  proceeded  recklessly  and  with- 
out due  investigation  to  ascertain  the  true  facts, 
circumstances  and  conditions  surrounding  their 
attempted  purchase  of  these  lands  from  the  ap- 
pellee. 

As  to  the  question  of  laches,  the  same  is  wholly 
without  merit.  The  record  fully  discloses  the  efforts 
made  by  the  appellee  to  ascertain  and  determine 
the  conditions  of  this  property  after  she  became 
cognizant  of  the  acts  of  Benson.  Within  a  month 
after  she  ascertained  that  any  powers  of  attorney 
were  being  used  in  Boise  Count}^,  Idaho,  she  filed  a 
revocation  in  general  terms  of  all  powers  of  attor- 
ney and  caused  the  same  to  be  recorded  in  said 
count}^  Her  suit  was  conuiienced  within  the  time 
provided  by  the  statutes  of  the  State  of  Idaho  and 
as  to  the  contention  that  most  of  the  witnesses  who 
were  familiar  with  the  facts  were  dead  prior  to  the 
commencement  of  said  action,  the  same  is  wholly 
unwarranted  because  of  all  the  parties  interested, 
the  only  other  person  shown  to  have  been  present 
at  the  time  of  the  alleged  deal  was  Emily  M.  Reddy 
and  the  record  is  silent  as  to  the  time  of  Emily  M. 
Reddv's  death. 
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As  to  the  maxim,  "He  who  trusts  most,  ought  to 
suffer  most",  we  earnestly  insist  that  the  maxim  is 
purely  applicable  to  the  case  of  the  appellants. 
Under  the  facts  and  circmnstances  as  proved  in 
evidence,  and  as  expressly  alleged  by  appellants, 
Cobban  and  Weirick,  they  accepted  the  papers  in 
the  condition  in  which  they  both  allege  and  prove 
they  did  accept  them.  They  certainly  were  impos- 
ing in  Benson,  a  degree  of  trust  wholly  unwarranted 
by  any  facts  or  circumstances,  and  there  is  no 
evidence  to  show  that  the  appellee  placed  any  trust 
or  confidence  in  him  in  any  manner  or  at  all,  and  the 
appellants  should  certainly  be  made  to  suffer  if 
anyone  must  suffer  rather  than  that  the  burden 
should  be  placed  upon  the  appellee. 

Respectfully  submitted, 

N.  E.  CoxExm, 

Berkeley,    California. 

Wm.  B.  Davidson^ 

Boise,    Idaho. 
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R.  M.  COBBAN,  E.  B.  WEIRICK,  Individually 
and  also  as  Trustee,  and  THE  PAYETTE 
LUMBER  AND  MANUFACTURING  COM- 
PANY, a  Corporation, 

Appellants, 
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MOLLIE  CONKLIN, 
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REPLY  BRIEF  OF  APPELLANTS. 

STATEMENT. 

Counsel  for  appellee  have  presented  a  lengthy 
statement  of  facts  in  their  brief  which  requires  cer- 
tain corrections  and  modifications.  It  is  asserted  at 
page  3  that  the  Conklin  Estate  was  in  the  course  of 
probaite  at  all  times  during  the  year  1900,  and  at  page 
6,  that  Mr.  J.  C.  Campbell  was  appellee's  attorney  at 
this  time. 

We  do  not  consider  these  facts  very  material  to 
the  issues  in  this  case,  but  wish  to  point  out  that  these 
assertions  are  flatly  contradicted  by  the  record.  The 
final  decree  in  the  Conklin  Estate  was  signed  De- 
cember 1st,  1899,  and  filed  February  16,  1900  (Com- 
plainant's Ex.  "A,"  not  printed  in  the  record). 
The  amended  decree  (Complainant's  Ex.  "V," 
Trans.  464)  was  filed  a  year  after  the  transactions 
involved  in  this  case,  and  the  trial  court  found  that 
Campbell  was  not  appellee's  attorney  in  any  sense 
(Trans.  493)  ;  but  even  if  he  was  her  attorney,  this 
would  merely  charge  appellee,  who  trusted  him,  with 
the  consequences  of  his  acts  as  against  appellants, 
who  did  not  even  know  of  his  existence. 
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At  page  •"),  Mr.  Campbell  is  said  to  have  testified 
that  ''by  the  agreement,  the  titles  to  the  selected  lands 
were  to  be  approved  in  the  names  of  the  api)ellee  and 
the  Reddy  Estate,  and  when  so  approved,  that  Mr. 
Benson  would  have  the  right  to  purchase  the  same 
at  $3.80  per  acre."  But  the  only  title  that  was  to 
be  approved  by  the  Government  was  the  title  of  ap- 
pellee and  the  Eeddy  Estate  to  the  base  or  Monaehe 
lands  (Trans.  323,  338),  and  this  title  would  not 
and  could  not  be  passed  uj^on  until  the  lieu  selections 
were  made.  Until  the  United  States  Government 
had  approved  the  titles  to  the  base  lands  and  thus 
accepted  the  lieu  selections,  the  grantors  could  not 
lose  control  over  the  base  land,  and  as  soon  as  these 
titles  were  approved,  they  w^ere  entitled  to  their 
money  under  the  agreement.  The  delav  in  the  ap- 
provals was  certainly  due  to  no  fault  of  Mr,  Benson, 
but  was  caused  by  the  state  of  the  Monache  titles,  the 
Us  pendens  in  the  Broder  case,  and  by  the  machina- 
tions of  appellee.  Mr.  Campbell  did  testify  that 
Mr.  Benson  did  not  have  the  money  to  pay  for  all 
the  Monache  lands,  and  that  it  was  understood  that 
he  should  sell  the  right  to  select,  or  the  selected  lands 
(Trans.  351,  352). 

Mr.  Benson's  testimony  that  the  powers  of  attor- 
ney t'O  convey  were  discussed  and  understood  by  the 
parties  was  strongly  corroborated  (see  page  6  of  ap- 
13ellants'  brief).  Appellee  contends  that  the  ac- 
know^ledgments  on  these  powers  of  attorney  were 
false  and  fraudulent,  and  relies  upon  oral  testimony 
given  ten  years  after  the  date  of  the  acknowledg- 
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ments  to  the  effect  that  she  resided  in  Bakersfield, 
California,  from  December,  1900,  to  some  time  in  the 
summer  of  1901,  to  impeach  the  notary's  certificates. 
The  trial  court  held  the  questioii  of  the  truth  or  fals- 
ity of  these  certificates  wholly  immaterial  (Trans. 
498).  But  assuming  the  point  to  be  material,  the 
assertion  is  not  warranted  by  the  record.  Three  of 
these  powers  of  attorney  (Complainant's  Ex.  "D," 
''K"  and  "L")  were  executed  before  Holland  Smith 
in  September,  1900,  before  appellee  left  San  Fran- 
cisco, and  the  correctness  of  these  certificates  is 
strongly  corroborated  by  the  evidence  (Trans.  339- 
341).  Complainant's  Exhibits  '*C"  and  "M"  were 
acknowledged  after  appellee  had  returned  to  San 
Francisco,  while  the  balance  of  the  powers  of  attor- 
ney were  acknowledged  about  the  first  of  March,  1901, 
and  appellee's  evidence  is  consistent  with  a  visit  to 
San  Francisco  at  about  this  time. 

R.  M.  Cobban,  personally,  was  not  a  member  of 
the  syndicate  for  which  appellant  Weirick  acted  as 
trustee,  as  stated  on  page  7  of  appellee's  brief,  but 
the  R.  M.  Cobban  Realty  Company,  a  corporation, 
was  a  member  of  the  s^nidicate,  and  appellant  Cob- 
ban was  one  of  the  stockholders  in  this  corporation 
(Trans.  244,  251,  257,  271,  272).  Mr.  Cobban  was 
only  benefited  by  the  deal  because  of  his  interest  in 
this  corporation. 

At  page  9  of  appellee's  brief,  counsel  refer  to  ap- 
pellant Cobban's  testimony  as  to  his  authority  to  fill 
blanks  in  the  powers  of  attorney.  Appellant  Cobban 
testified  squarely  that  he  had  no  express  authority, 
written  or  oral,  from  Mollie  Conklin  personally  to 
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fill  these  blanks,  but  that  he  had  bought  and  paid  for 
the  scrip,  and  that  it  would  have  been  utterly  worth- 
less unless  he  had  authority  to  insert  his  name  as 
agent.  And  under  the  authorities  cited  in  appel- 
lants' brief  (pp.  49-68),  he  was  clearly  justified  in 
assuming  that  he  had  an  implied  authority  to  insert 
his  own  name  and  address.  This  was  the  only  addi- 
tion to  the  powers  of  attorney  that  was  made  or  that 
needed  to  be  made,  and  counsel's  construction  of  Mr. 
Cobban's  evidence  is  clearly  unjustified. 

The  evidence  of  X.  E.  Conklin  shows  clearly  that 
he  had  actual  knowledge;  as  attorney  and  agent  of 
appellee,  as  early  as  July,  1902,  that  powers  of  attor- 
ney to  convey  lands  selected  in  lieu  of  the  Monache 
lands  were  in  existence,  that  such  lieu  lands  had  been 
selected  in  Boise  County,  Idaho,  and  that  R.  M.  Cab- 
ban  held  powers  of  attorney  of  some  sort  (Trans. 
214,  215,  224-226,  238).  Furthermore,  all  the  Cob- 
ban powers  of  attorney  had  been  recorded  in  Boise 
County  in  1901  and  appellee  was  certainly  charged 
with  notice  that  such  powers  were  on  record,  at  least 
from  and  after  July,  1902,  when  she  learned  of  the 
selections  in  that  county  (see  pp.  10, 11  of  appellants' 
brief). 

Appellee  claims  Mr.  Benson  perpetrated  an  actual 
fraud  upon  her,  and  cites  the  letter  of  December  11, 
1901  (Trans.,  pp.  476-478).  This  letter  is  discussed 
at  pages  26  to  29  of  appellants'  brief.  In  addition 
to  the  facts  there  stated  it  should  be  noted  that  under 
the  agreement  the  money  was  not  to  be  paid  over 
imtil  the  titles  to  the  Monache  lands  were  approved 
by  the  Government  (Trans.  323,  337-338,  351,  357, 
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386).  But  Benson  advanced  $2,750  to  appellee  and 
over  $13,000  to  the  Reddy  Estate  before  a  single  title 
was  approved,  and  the  reason  no  more  money  was 
advanced  to  appellee  was  because  she  had  notified 
Campbell  or  Benson,  or  both  of  them,  that  she  would 
not  accept  it  (Trans.,  pp.  348,  349,  447,  448).  And 
this  was  long  before  the  letter,  known  as  Complain- 
ant's Ex.  "U-1,"  referred  to  in  appellee's  brief  at 
page  12.  It  is  also  shown  that  at  some  time,  the 
date  of  which  is  not  fixed,  appellee  declined  Benson's 
offei'  to  make  up  all  sums  due  on  account  of  land, 
the  titles  to  which  had  been  approved,  if  appellee  and 
the  Eeddys  would  ratify  the  transfers  and  give  direct 
deeds  (Trans.  361-363). 

ARGUMENT. 

Complainant  cannot  Found  Her  Bill  Solely  on  the  Ground  of  Fraud  and 
conspiracy  and  Recover  on  Some  Inferior  Ground  of  Relief  Incident- 
ally Set  Up  in  the  Bill. 

Pages  32  to  48  of  appellants'  brief  were  devoted 
to  a  discussion  of  the  above  heading,  and  appellee 
attempts  to  answer  this  discussion  by  claiming  that 
''fraud  and  conspiracy  are  mere  incidents  to  the  alle- 
gations of  the  facts  in  said  cause."  The  authorities 
cited  to  support  this  contention  are  wholly  inappli- 
cable. 

The  quotation  of  16  Cyc.  483  is  qualified  by  the 
quotations  at  pages  485  and  486,  quoted  on  page  34 
of  appellants'  brief.  The  statement  of  Daniell  on 
Chancery  Practice,  page  382,  and  the  case  of  Will- 
iams vs.  United  States,  138  U.  S.  514,  both  apply  to 
cases  of  a  bill  with  a  double  aspect ;  that  is,  to  cases 
where  distinct  acts  of  fraud  were  alleged  and  facts 
showing  mistake  and  inadvertence  were  set  up  wholly 
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independent  of  the  allegations  of  fraud,  and  in  the 
Williams  case  the  Circuit  Court  had  expressly  found 
that  fraud  existed,  whereas  in  the  case  at  bar  the 
Court  below  found  that  there  was  not  even  a  sus- 
picion of  fraud  or  conspiracy. 

Appellee  thus  seems  to  concede  the  correctness  of 
the  rule  contended  for  by  appellants,  and  the  ques- 
tion is  whether  the  allegations  in  the  bill  bring  it 
within  the  rule  announced  by  the  Williams  case. 

Appellee  asserts  in  her  brief,  pages  37  and  38,  that 
the  fraud  was  alleged  as  a  mere  incident  to  the  in- 
validity of  this  power  of  attorney,  and  her  summary 
of  the  bill  of  complaint,  pages  22  to  28,  may  lend 
color  to  this  contention.  But  this  summary  is  not  a 
fair  statement  of  the  allegations  of  the  bill,  because 
a  mere  cursory  examination  will  show  that  the  charge 
of  fraud  and  conspiracy  are  the  whole  basis  and 
ground-work  of  the  bill,  and  that  they  are  so  inter- 
woven and  intermingled  with  the  other  allegations 
as  to  be  practically  inseparable  from  them.  If  these 
allegations  are  eliminated,  nothing  is  left. 

The  first  charge  of  fraud  occurs  in  Paragraph  XI, 
the  preceding  paragraphs  having  been  devoted  to 
formal  and  jurisdictional  allegations.  After  alleg- 
ing fraud  and  conspiracy,  appellee  states  her  version 
of  the  agreement  entered  into  in  August,  1900,  com- 
mencing this  statement  with  the  significant  words 
*'in  this  behalf  complainant  alleges." 

In  Paragraph  XII,  pages  13  and  14,  she  alleges 
her  confidence  in  Campbell  and  Benson  and  the 
former's  alleged  false  representations  as  to  Benson's 
reliability. 


In  Paragraph  XIII,  pages  14  to  16,  she  alleges 
that  both  Benson  and  Campbell  intended  to  defraud 
her  and  that  the  deeds  were  fraudulently  prepared, 
and  fraudulently  and  in  furtherance  of  said  con- 
spiracy delivered  to  Benson. 

Paragraphs  XIV  and  XV,  pages  16  to  18,  allege 
that  the  powers  of  attorney  with  the  names  of  the 
agent  in  blank  were  surreptitiously  and  in  further- 
ance of  the  scheme  to  defraud  inserted  among  the 
deeds  sent  by  Campbell  to  complainant,  knowing  that 
she  would  sign  the  same  without  careful  examina- 
tion by  reason  of  her  confidence  in  him. 

Paragraph  XVI  relates  wholly  to  matters  occur- 
ring after  the  inception  of  appellants'  title,  but  it 
also  alleges  fraud,  falsehood  and  conspiracy. 

Paragraph  XVII  describes  the  various  powers  of 
attorney. 

Paragraph  XVIII  alleges  that  the  complainant 
did  not  know  Cobban;  that  she  never  knowingly  or 
consentingly  gave  him  a  power  or  powers  of  attor- 
ney; that  she  never  acknowledged  the  said  alleged 
powers  of  attorney,  and  that  the  certificates  thereon 
are  false  and  forged. 

Appellee  next  alleges  that  there  was  no  adminis^ 
tration  on  the  estate  of  Patrick  Reddy  in  Idaho,  the 
conveyance  from  Cobban  as  her  attorney  in  fact  to 
Weirick,  and  the  issuance  of  patent  (Trans.  29-34). 

Paragraph  XXIII  (Trans.  34-35)  alleges  that 
Cobban  and  Weirick  were  mere  tools  and  dummies 
of  the  Payette  Lumber  &  Manufacturing  Company 
and  Benson,  and  that  the  whole  transaction  was  a 
deal  between  the  latter  parties  and  for  their  benefit. 
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These  ;irc  tlu'  substantial  allegations  of  the  coni- 
])laint,  and  an  examination  of  the  joint  answer  of 
appellants  Cobban  and  Weirick  discloses  that  these 
alleviations  of  fraud  were  in  every  case  specifically 
denied  while  the  existence  of  blanks  in  the  powers  of 
attorney  was  admitted.     (Trans.  69-74,  78,  83-85.) 

This  comparison  of  the  complaint  and  answer 
shows  clearly  that  fraud  and  conspiracy  was  the  sub- 
stantial issue  raised  by  the  pleadings,  and  the  record 
shows  clearly  that  all  the  attorneys  considered  this 
to  be  the  issue  on  the  trial;  and  the  trial  court 
(Trans.,  p.  499)  sa.ys:  "Moreover,  there  is  no  sub- 
stantial foundation  for  the  charge  elaborated  at  great 
length  in  the  bill  that  Benson,  Campbell,  Weirick, 
Cobban  and  others  conspired  to  defraud  the  plain- 
tiff." 

If  these  allegations  of  fraud  are  dropped  from  the 
bill,  what  is  left?  Certainly  no  cause  of  action  in 
equity  could  be  stated.  There  would  remain  the  fol- 
lowing: The  allegation  of  citizenship  and  the  juris- 
dictional amount,  that  the  complainant  is  the  owner 
of  certain  described  lands  in  Boise  County,  Idaho, 
which  are  vacant  and  unoccupied  and  not  in  the  pos- 
session of  defendants  (and  this  allegation  as  to  non- 
possession  is  flatly  denied  by  the  answ'ers),  the  de- 
scription of  the  base  lands,  the  description  of  the 
powers  of  attorney,  the  allegations  at  pages  28  and 
29  that  appellee  did  not  know  Cobban  and  never 
knowingly  gave  him  a  power  or  powers  of  attorney, 
and  that  the  notarial  certificates  on  such  powers  were 
false  and  forged:  that  there  was  no  administration 
on  th€  estate  of  Patrick  Reddy  in  Idaho ;  that  Cobban 
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deeded  to  Weirick  as  appellee's  attorney  in  fact,  and 
the  prayer  for  relief. 

Paragraphs  XI,  XII,  XIII,  XIV,  XV  and  XVI 

cannot  be  considered,  because  every  one  of  these 
paragraphs  reeks  with  charges  of  fraud  and  con-^ 
spiracy,  and  under  the  rule  contended  for  in  appel- 
lants' brief  the  correctness  of  which  appellee  seems 
to  concede,  these  matters  cannot  be  considered  in 
face  of  the  positive  finding  of  the  Court  that  there 
was  no  fraud.  The  alleged  agreement,  the  alleged 
escrow,  the  alleged  explanation  of  the  signing  of  these 
instruments  are  thus  completely  out  of  the  case,  and 
appellee's  claim  amounts  to  this:  A  bill  in  equity  to 
cancel  deeds  and  powers  of  attorney  brought  against 
bona  fide  purchasers  from  complainant's  attorney  in 
fact,  on  the  ground  that  she  did  not  know^ingly  sign 
the  power  of  attorney  under  which  the  conve3^ance 
was  made;  and  she  attempts  to  sustain  her  case  on 
the  equity  side  of  the  Federal  court  without  proving 
that  she  has  possession  of  the  land  in  question  or  that 
the  lands  are  vacant,  unoccupied  and  not  in  the  pos- 
session of  defendants  or  other  parties. 

Tli3  Pleadings  and  Proof  do  not  Sustain  the  Relief  Granted. 

Appellee  attempts  in  her  brief  to  lay  aside  the  alle- 
gations of  fraud  and  to  claim  that  she  is  entitled  to 
relief  in  equity  on  other  grounds;  but  even  if  the 
Court  could  thus  change  the  whole  theory  of  the  case, 
to  the  prejudice  and  injury  of  appellants,  and  allow 
this  bill  to  be  made  the  instrument  of  unfounded 
slander  against  these  appellants  and  various  other 
persons,  we  submit  that  a  cause  of  action  in  equity 
is  not  sho^vll  either  by  the  pleadings  or  the  proof. 
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Courts  of  equity  have  jurisdiction  to  cancel  deeds 
for  fraud  or  mistake  and  in  appropriate  cases  to 
cancel  deeds  that  are  clouds  on  title,  but  this  latter 
Jurisdiction  is  limited  and  cautiously  exercised. 

4  Pomeroy,  Equity  Jurisprudence,  sec.  1377. 

6  Cyc.  286. 

Field  vs.  Holbrook,  14  How.  Pr.  (N.  Y.)  103. 
Mistake  is  neither  alleged  nor  j)roved  in  the  case 
at  bar.     16  Cyc.  66,  defines  and  distinguishes  "acci- 
dent" and  "mistake"  as  follows: 

"The  terms  'accident'  and  'mistake'  have  ac- 
quired generic  and  technical  senses  indicating 
grounds  upon  w^hich  courts  of  equity  from  a  very 
early  period  have  interposed  to  relieve  a  party 
from  certain  unjust  legal  burdens.  By  'accident' 
is  meant  an  occurrence  unforeseen  and  not  reason- 
ably to  be  anticipated,  whereby  the  legal  rights  of 
a  party  are  affected  to  his  injury  without  neglect 
or  misconduct  on  his  part.  '  Mistake '  is  an  errone- 
ous mental  condition,  conception,  or  conviction,  in- 
duced by  ignorance,  misapprehension,  or  misun- 
derstanding of  the  truth,  but  without  negligence, 
and  resulting  in  some  act  or  omission  done  or  suf- 
fered erroneously  by  one  or  both  the  parties  to  a 
transaction,  but  without  its  erroneous  character 
being  intended  or  known  at  the  time.  An  accident 
is  something  occurring  subsequent  to  the  transac- 
tion and  reacting  injuriously  upon  the  legal  rights 
of  the  party;  it  is  objective.  Mistake  is  subjec- 
tive, relating  to  the  mental  condition  of  the  parties 
at  the  time  of  the  transaction,  and  thereby  affect- 
ing the  qualit}^  of  the  transaction  in  its  inception." 

This"  definition   is   substantially  that   given  in   2 

Pomeroy,  Equity  Jurisprudence,  sec.  823  and  sec.  839, 

and  that  author's  statement  is  quoted  with  approval 

by  the  Circuit  Court  of  Appeals  of  the  Fifth  Circuit 

in  L.  Bucki  &  Son  Lmbr.  Co.  vs.  Atlantic  Lmbr.  Co., 

116  Fed.  1.     See,  also,  California  Civil  Code,  sec. 
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1577.  But  these  definitions  clearly  do  not  touch  the 
facts  of  the  case  at  bar.  Here  there  was  no  errone- 
ous conception  as  to  the  essentials  of  the  contract. 
The  whole  difficulty  was  stated  by  the  trial  court  to 
have  been  caused  by  the  delivery  to  Benson  of  the 
title  papers  before  he  had  paid  over  the  money.  This 
was  at  most  a  breach  of  his  agreement  with  appellee 
or  a  breach  of  Campbell 's  agreement.  It  is  no  more 
a  mistake  entitling  appellee  to  relief  by  cancellation 
than  any  breach  of  contract  would  be. 

But  counsel  seem  to  contend  that  these  deeds  and 
powers  of  attorney  were  filled  in  or  executed  without 
authority,  and  can  therefore  be  cancelled  as  clouds 
on  appellee's  title.  This  is  apparently  the  theory 
on  which  the  trial  court  proceeded,  but  the  Court 
failed  to  recognize  that  appellee  had  not  proved  that 
these  lands  were  vacant  and  unoccupied  and  not  in 
possession  of  appellant,  the  Payette  Lumber  &  Mfg. 
Company.  This  was  an  absolute  essential  to  her 
right  to  cancellation  on  this  ground,  because  she  ad- 
mitted in  her  own  complaint  that  she  herself  was  not 
in  possession.     (Trans.,  p.  3.) 

The  former  strict  rule  of  equity  was  that  bills  to 
quiet  title  or  remove  clouds  on  title  could  only  be 
brought  by  the  party  in  possession. 

Alexander  vs.  Pendleton,  8  Cranch  (U.  S.),  462. 
Holland  vs.  Challen,  110  U.  S.  15,  26,  28  L.  Ed. 
52,  54. 

This  was  on  the  theory  that  otherwise  the  true 
owner  had  an  adequate  remedy  at  law  by  an  action  of 
ejectment,  and  this  rule  was  followed  in  the  Federal 
court   without   regard   to   state   statutes   extending 
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equity  Jurisdiction  to  cases  where  the  defeudant  was 
in  possession.  But  in  Holland  vs.  Challen,  supra, 
it  was  held  that  where  the  land  was  not  in  possession 
of  anyon<^,  the  true  owner  could  maintain  a  bill  to 
quiet  his  title  or  remove  a  cloud  thereon,  if  the  State 
statute  allowed  such  action,  because  in  that  case  there 
was  no  adequate  remedy  at  law\  This  exception  has 
become  as  well  settled  as  the  rule.     See : 

So.  Pac.  Ry.  Co.  vs.  Stanley,  40  Fed.  263. 

So.  Pine  Co.  vs.  Hall,  44  C.  C.  A.  363,  105  Fed. 
84. 
S>ection  4538  of  the  Idaho  Code  extending  the  scope 
of  suits  to  quiet  title  provides  as  follows: 

"An  action  may  be  brought  b,y  any  person 
against  another  who  claims  an  estate  or  interest 
in  real  property  adverse  to  him,  for  the  purpose  of 
determining  such  adverse  claim." 

The  rule  applicable  to  such  statutes  is  ^vell  stated 
in  the  note  to  Whitehouse  vs.  Jones  (W.  Va.),  12  L. 
R.  A.  (N.  S.)  76,  as  follows: 

"The  question  as  to  the  effect  on  the  chancery 
jurisdiction  of  United  States  courts  of  statutes  en- 
larging equitable  jurisdiction  in  the  various  states 
is  settled.  The  constitutional  provision  as  to  trial 
hy  jury,  and  the  statutory  provision  forbidding 
equity  from  entertaining  jurisdiction  tvJiere  an 
adequate  remedy  at  laiv  exists,  are  controlling. 
But  the  constitution  and  statute  are  held  to  refer 
to  the  right  to  trial  by  jury  as  it  existed  at  common 
law.  If  a  State  statute  enlarging  equitable  juris- 
diction does  not  deprive  a  party  of  the  right  to 
trial  by  jury  as  it  existed  at  common  law%  the  stat- 
ute may  be  followed  in  the  Federal  courts;  other- 
wise not.  Practically  this  means  that  statutes 
permitting  a  party  in  possession  to  maintain  a  bill 
to  quiet  title,  or  allowing  a  party  out  of  posses- 
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sion  to  bring  an  a(^tion  to  remove  cloud  from  title 
to  vacant  or  unoccupied  land,  may  'be  given  effect 
in  the  United  States  courts;  hut  statutes  opening 
the  doors  of  equity  to  a  paHy  out  of  possession, 
seeking,  as  against  a  party  in  possession,  to  quiet 
or  remove  a  cloud  from  title,  cannot  he  enforced 
under  the  United  States  Constitution  and  statute/' 
(Our  italics.) 

Numerous  authorities  are  cited  to  support  this 
text. 

In  Whitehead  vs.  Shattuck,  138  U.  S.  146,  34  L. 
Ed.  873,  the  Court,  referring  to  the  Iowa  statute 
which  is  similar  to  the  section  above  quoted,  said  at 
page  874: 

''It  thus  enlarges  the  powers  of  a  court  of  equity, 
as  exercised  in  the  State  courts,  but  the  law  of  that 
State  cannot  control  the  proceedings  in  the  Federal 
courts,  so  as  to  do  away  with  the  force  of  the  law 
of  Congress  declaring  that  'suits  in  equity  shall 
not  be  sustained  in  either  of  the  courts  of  the 
United  States,  in  any  case  where  a  plain,  adequate 
and  complete  remedy  may  be  had  at  law,'  or  the 
constitutional  right  of  parties  in  actions  at  law 
to  a  trial  by  a  jury." 

In  the  case  of  Stockton  vs.  Oregon  Short  Line  K. 
Co.,  170  Fed.  626,  section  4538  of  the  Idaho  Code 
was  construed  by  Judge  Dietrich,  who  said  at  page 
631: 

"It  will  be  noted  that  the  Idaho  statute  does 
not  in  terms  purport  to  enlarge  the  equitable  ju- 
risdiction of  the  State  courts ;  nothing  is  said  about 
actions  at  law  or  suits  in  equity ;  no  procedure  is 
prescribed.  In  general  terms  it  declares  the  right 
of  a  party  to  have  adjudicated  any  claim  to  or  in- 
terest in  real  property  when  such  claim  or  interest 
is  controverted  or  questioned,  whatever  be  its 
nature.  It  does  not  abolish  existing  remedies 
either  at  law  or  in  equity.     It  embraces  all  condi- 


14 

tions,  including  those  where  an  action  in  eject- 
ment or  a  suit  to  quiet  title  or  to  remove  a  cloud 
upon  a  title  would,  in  the  absence  of  the  statute, 
afford  adequate  relief.  It  includes  and  adds  to 
these  ancient  remedies.  There  is  no  evidence  of 
any  intention  on  the  part  of  the  Legislature  to 
abrogate  the  general  rule  that  suits  in  equity  can- 
not he  maintained  tvliere  there  is  a  plain,  adequate, 
and  complete  remedy  at  law.  Nor  could  such  a 
purpose,  if  manifest,  be  sustained.  To  do  so 
would,  in  effect,  be  to  nullify  the  right  of  jur,y  trial, 
solemnly  guaranteed  by  the  fundamental  law  of 
the  state.  If,  the  conditions  being  such  that  an 
action  in  ejectment  may  be  maintained,  a  party 
may,  instead  of  bringing  such  an  action,  institute 
a  proceeding  under  the  statute,  and  if  all  such  pro- 
ceedings are  to  be  regarded  as  suits  in  equity,  then 
by  a  simple  bit  of  legislative  legerdemain  a  de- 
fendant may  not  only  be  deprived  of  his  right  of 
removal  to  the  Federal  court,  but  also  of  his  con- 
stitutional right  to  a  trial  by  jury,  for,  as  we  have 
seen,  the  Constitution  guarantees  such  right  only 
in  actions  at  law.     *     *     * 

''As  already  stated,  the  plaintiff's  complaint 
here  exhibits  a  case  of  equitable  cognizance  within 
the  jurisdiction  of  this  court.  If,  as  is  suggested 
in  the  briefs  of  both  parties,  the  complaint  does 
not  truly  or  fully  show  the  material  facts,  and  if 
the  defendant  is  actually  in  possession  of  the  prem- 
ises, the  plaintiff  may  deem  it  mse  to  reform  his 
pleading,  for  if  he  proceeds  upon  the  equity  side 
of  the  court  he  must  fail,  unless  his  proofs  dis- 
close a  right  of  action  cognizable  in  equity ;  there 
must  be  a  correspondence  of  allegata  and  probata. 
The  actual  facts  should  be  set  forth  from  which 
it  vciSij  be  determined  whether  the  court,  ratione 
materiae,  can  entertain  jurisdiction,  and,  if  so, 
whether  the  cause  should  proceed  upon  the  equity 
or  upon  the  law  side  of  the  court,  or  possibly  in 
part  upon  one  side  and  in  part  upon  the  other." 
(Our  italics.) 
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In  Lawson  vs.  U.  S.  Mining  Co.,  207  U.  S.  1,  52 
L.  Ed.  65,  a  case  decided  on  the  Utah  statute  identical 
with  section  4538  of  the  Idaho  Code,  it  was  said : 

"Of  course,  as  pointed  out  in  Whitehead  vs. 
Shattuck,  138  U.  S.  146,  34  L.  Ed.  873,  such  a  stat- 
ute cannot  be  relied  upon  in  the  Federal  courts 
to  sustain  a  bill  in  equity  by  one  out  of  possession 
against  one  in  possession,  for  an  action  at  law  in 
the  nature  of  an  action  of  ejectment  affords  a  per- 
fectly adequate  legal  remedy." 

Other  cases  supporting  this  proposition  are : 
Wehrman  vs.  Conklin,  155  U.  S.  312,  39  L.  Ed. 

167. 
Grordon  vs.  Jackson,  72  Fed.  86. 
Giberson  vs.  Cook,  124  Fed.  986. 
U.  S.  vs.  Wilson,  118  U.  S.  86,  30  L.  Ed.  110. 
McGuire  vs.  Pensacola  City  Co.,  44  C.  C.  A.  670, 

105  Fed.  677. 
Frey  vs.Willoughby,  11  C.  C.  A.  463,  63  Fed.  865. 
Adoue  vs.  S'trahan,  97  Fed.  691. 
Davidson  vs.  Calkins,  92  Fed.  230. 
'Morrison  vs.  Marker,  93  Fed.  692. 
Taylor  vs.  Clark,  89  Fed.  7. 
The  three  cases  last  cited  were  cases  decided  under 
the  California  statute,  which  is  identical  with  the 
Idaho  statute  above  quoted. 

None  of  the  cases  above  cited  are  open  to  the  criti- 
cism found  at  page  45  of  appellee's  brief,  and  many 
of  them  involve  statutes  identical  with  section  4538 
of  the  Idaho  Revised  Codes.  These  cases  completely 
refute  appellee's  contention  that  the  Idaho  statute 
is  controlling,  but  it  may  be  well  to  review  briefly 
the  cases  cited  hj  appellee. 
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Mor€  vs.  tSteiubaeli,  cited  at  page  49,  cannot  be 
taken  as  a  true  statement  of  the  law  after  the  later 
decisions  in  Whitehead  vs.  Shattuck,  Wehrman  vs. 
Conklin,  and  Lawson  vs.  U.  S.  Mining  Co.,  supra, 
which  all  hold  precisely  to  the  contrary.  The  quota- 
tion cited  from  Devine  vs.  Los  Angeles,  202  U.  S.  312, 
is  a  mere  general  statement  made  in  a  ease  where 
complainants  had  possession  and  without  the  neces- 
sary qualification  that  such  statutes  cannot  deprive 
defendants  of  their  right  to  a  jury  trial. 

The  cases  of  Darragh  vs.  Wetter  Mfg.  Co.,  Gorm- 
ley  vs.  Clark  and  Cowley  vs.  Northern  Pac.  E.  R. 
Co.,  are  cases  where  there  is  no  adequate  remedy  at 
law,  and  therefore  the  rule  has  no  application;  but 
in  the  case  at  bar,  as  appellee  could  not  prove  that 
the  land  was  not  in  the  possession  of  defendants,  she 
should  have  brought  her  action  on  the  law  side  of  the 
Federal  court,  proved  her  title,  and  challenged  the 
validity  of  the  deeds  and  powers  of  attorney  upon 
which  the  defendants  would  have  had  to  rely.  The 
validity  and  binding  character  of  these  instruments 
were  mere  questions  of  fact  on  which  appellants  were 
entitled  to  a  jur}^  trial,  and  by  this  action  at  law  ap- 
pellee w^ould  have  had  an  opportunity  to  prove  her 
title  and  to  obtain  possession,  so  her  remedy  at  law 
was  complete  and  adequate. 

The  case  of  Sayers  vs.  Burkhardt,  cited  at  page  44 
of  appellee's  brief,  was  a  case  where  fraud  was  al- 
leged and  proved,  and  in  such  cases  the  courts  may 
well  hold  possession  to  be  immaterial.  But  here  the 
Court  has  found  that  fraud  did  not  exist  and  the 
jurisdiction  of  a  court  of  equity  must  be  rested  solely 
on  the  ground  of  a  bill  to  quiet  title,  or  to  remove  a 
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cloud  upon  title;  and  in  order  to  sustain  this  juris- 
diction, appellee  was  required  by  her  pleadings  to 
prove  that  the  lands  were  vacant  and  unoccupied, 
and  not  in  the  possession  of  defendants  or  any  of 
them.  This  became  one  of  the  vital  and  controlling 
issues  in  the  case,  and  by  reason  of  the  Court's  chang- 
ing the  theory  on  which  the  case  was  tried,  appel- 
lants had  no  opportunity  whatever  to  meet  this  issue. 

The  allegations  of  Paragraph  7  (Trans.  3,  4)  of 
the  complaint  in  this  regard  were  flatly  denied  in  the 
answ^er  (Trans.  42,  54,  67,  68),  and  the  burden  of 
proof  was  on  appellee  to  show"  nonpossession  by  de- 
fendants and  jurisdiction  of  the  cause  in  equity. 
Not  onl}"  did  she  wholly  fail  to  do  so,  but  the  trial 
Court  assumed  (Trans.  518)  that  defendants  were 
in  possession. 

This  review  of  the  authorities  shows  not  only  that 
the  change  in  theory  was  absolutely  prejudicial  to 
appellants,  but  that  appellee  wholly  failed  to  prove  a 
cause  of  action  cognizable  in  equity. 

Appellant  (Cobban)  had  Implied  Authority  to  Insert  His  Name  in  the 
Blank  Powers  of  Attorney  and  to  Convey  to  Weirick  as  Attorney  in 
Fact  for  the  Appellee. 

The  proposition  stated  above  has  been  discussed  at 
length  in  appellants'  first  brief  (pages  49  to  68),  and 
there  will  be  no  occasion  for  discussing  the  matter 
further,  except  that  counsel  for  appellee  have  cited 
and  extensively  quoted  from  certain  cases  some  gen- 
eral statements,  which,  taken  by  themselves  and  apart 
from  the  facts  of  those  particular  cases,  might  be 
considered  as  supporting  a  proposition  different 
from   that   contended   for  by  these   appellants.     It 
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would  seem,  however,  that  the  question  has  been  fully 
disposed  of  by  at  least  three  courts  upon  the  par- 
ticular facts  which  we  have  in  this  case,  all  the  de- 
cisions being  in  support  of  appellant's  contention. 
We  refer  to  the  decision  by  the  United  States  Dis- 
trict Court  for  the  Northern  District  of  California 
in  United  States  vs.  Conklin,  169  Fed.  177,  and  the 
decision  of  this  Court  upon  the  appeal  taken  in  that 
case  reported  in  177  Fed.  55 ;  also  the  decision  of  the 
Supreme  Court  of  California  in  Conklin  vs.  Benson, 
159  Cal.  785,  116  Pac.  34,  36  L.  R.  A.  (N.  S.)  537. 
An  examination  of  the  decisions  referred  to  will  show 
that  the  facts  before  the  Court  in  those  cases  and 
the  doctrines  upon  which  those  decisions  rest  are 
identical  with  the  case  at  bar.  It  is  true  that  in  those 
cases  the  attorney  in  fact,  Mr.  C.  L.  Hovey,  did  not 
insert  his  own  name  in  the  power  of  attorney ;  but  it 
is  equally  true  that  the  powers  of  attorney  there  be- 
fore the  Court  were  executed  in  blank,  and  that  the 
blanks  were  filled  in  by  Benson  or  someone  under  his 
direction.  It  matters  not  who  filled  in  the  blanks ;  it 
is  sufficient  that  they  w^ere  filled  in  by  someone  after 
they  had  left  the  possession  and  control  of  Mrs.  Conk- 
lin and  that  the  instrument  when  executed  by  her  was 
identical  with  the  instruments  which  we  have  in  this 
case.  Counsel  for  appellee  have  cited  several  of  the 
older  decisions  of  the  Supreme  Court  of  California 
in  support  of  their  contention.  We  would  respect- 
fully, however,  refer  this  Court  to  the  latest  expres- 
sion of  the  California  court  on  this  question,  which 
is  found  in  Conklin  vs.  Benson,  supra.  The  Court 
in  that  case  said : 
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*' According  to  the  evidence  of  plaintiff,  these 
papers  were  sent  from  the  office  of  Mr.  Campbell 
to  her  for  signature,  and  she,  relying  entirely  upon 
him  and  believing  that  they  were  simply  deeds  to 
Benson,  signed  them  and  returned  them  to  his 
office.  There  was  no  deposit  in  escrow  of  any  of 
these  papers,  and  they  were  apparently  all  placed 
in  Benson's  possession.  The  deeds  to  the  United 
States  of  the  base  land  were  recorded  in  the  proper 
counties.  Benson  thereupon  proceeded  in  an  en- 
deavor to  sell  such  land  as  might  be  selected  as 
lieu  land.  Defendant  Hovey  was  the  agent  of  de- 
fendant Walker,  who  was  making  large  invest- 
ments in  public  lands.  He  had  already  had  deal- 
ings with  Benson  in  such  transactions,  and  in  the 
particular  transactions  as  to  Monache  lands  fol- 
lowed a  very  ordinary  course  of  business  in  such 
matters;  viz.,  selected  lieu  land  as  specified  by  his 
principal,  Walker,  indicated  such  selection  to  Ben- 
son, and  upon  the  production  by  Benson  of  proof 
of  the  filing  of  a  proper  application  for  lieu  lands 
in  the  local  land  office  and  by  delivery  of  a  power 
of  attorney  of  the  owners  appointing  him,  Hovey, 
attorney  in  fact  to  convey  the  land,  paid  to  Benson 
the  agreed  price,  subsequently  conveying  to  Walker 
the  selected  lands.  The  powers  of  attorney  bore 
certificates  of  acknowledgment  by  the  owners  be- 
fore a  notary  public,  but  plaintiff  testified  that  she 
had  never  appeared  before  the  notary  or  acknowl- 
edged any  of  the  instruments.  Both  the  other 
principals,  Mrs.  Reddy  and  Edward  A.  Reddy,  and 
the  notary  public,  died  prior  to  the  trial.  The  evi- 
dence is  sufficient  to  support  the  conclusion  of  the 
trial  court  that  so  far  as  the  naming  of  an  attorney 
in  fact  is  concerned,  the  powers  of  attorney  were 
blank  at  the  time  of  the  signing  by  the  owner  and 
the  placing  of  the  same  in  Benson's  hands,  and  that 
Benson  on  making  a  sale  would  put  in  such  blank 
the  name  of  such  person  as  attorney  in  fact  as  was 
desired  by  the  purchaser 

**  There  is  no  foundation  in  the  facts  above  set 
forth  for  the  conclusion  that  the  papers  signed  by 
plaintiff  were  forgeries,  and  absolutely  ineffectual 
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even  to  serve  as  a  basis  for  the  application  of  the 
doctrine  of  estoppel.  The  theory  of  the  learned 
judge  of  the  trial  court  appears  to  have  been  that 
all  of  these  papers,  including  the  deeds  of  the 
Monache  lands  to  the  United  States,  were  in  effect 
forgeries,  and  absolntel}^  void.  The  idea  under- 
lying this  apparently  was  that  plaintiif  was  so  de- 
ceived in  the  matter  of  executing  these  instruments 
as  to  bring  her  within  the  doctrine  of  certain  cases 
which  substantially  hold  that  where  a  person  who 
has  no  intention  of  selling  or  encumbering  his  prop- 
erty is  induced  by  some  trick  or  device  to  sign  a 
paper  having  such  effect,  believing  that  paper  to 
be  a  substantially  different  instrument,  the  paper 
so  signed  is  just  as  much  a  forgery  as  it  would  have 
been  had  the  signature  been  forged.  These  de- 
cisions are  not  such  as  to  sustain  plaintiff's  claim 
in  this  regard.  The  distinguishing  feature  be- 
tween all  such  cases  and  the  case  at  bar  is  that  here 
plaintiff  fully  understood  and  believed  that  she 
w^ould  convey  all  her  interest  in  the  Monache  lands. 
Sihe  intended  to  execute  papers  having  this  effect. 
The  difference  betA^^en  the  papers  she  thought  she 
was  signing,  according  to  her  evidence  and  the 
papers  she  actually  signed,  was  merely  one  of  detail 
and  in  no  degree  material,  one  set  of  papers  having 
precisely  the  ultimate  effect  of  the  other, — the  con- 
veyance of  her  interest  in  this  land.  Her  real  and 
only  complaint  upon  her  own  testimony  was  her 
failure  to  personally  receive  full  pajment  for  her 
land,  claimed  to  have  been  occasioned  by  reason  of 
the  failure  of  her  agent  to  place  the  papers  in 
escrow  to  be  taken  up  as  payments  were  made,  and 
the  delivery  thereof  to  Benson  without  payment 
first  having  been  made.  Tliis  failure  could  not 
make  the  papers  'forgeries'  in  any  sense  of  the 
word." 

The  Court  then  cites  cases  showing  that  the  prop- 
osition for  which  appellee  contends  in  the  case  at  bar 
has  no  application  to  this  case,  and  referring  to  the 
question  of  the  acknowledgment,  the  'Court  says : 
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**  There  is  nothing  in  the  law  of  this  State  which 
makes  an  acknowledgment  by  plaintiff,  or  a  cer- 
tificate of  such  acknowledgment,  essential  to  the 
validity  of  any  of  the  papers  actually  signed  by  the 
plaintiff. 

''Under  such  circumstances  as  are  disclosed  by 
the  record  in  this  case,  the  rule  established  by  the 
overwhelming  weight  of  authority  is  that  the  equi- 
ties of  innocent  purchasers  are  protected,  even  if 
injury  be  done  to  the  party  who  has  been  imposed 
upon  or  defrauded  by  her  agent  or  original  gran- 
tee." 

It  seems  to  us  that  the  decision  of  the  California 
Court  in  the  above  case  is  conclusive  on  the  proposi- 
tion that  the  failure  of  appellee  to  acknowledge  the 
instruments  (if  the  evidence  be  held  to  so  show),  and 
the  fact  that  they  were  executed  with  the  name  of  the 
agent  omitted,  do  not  render  the  powers  of  attorney 
forgeries  or  ineffectual ;  and  also  on  the  proposition 
that  the  fact  that  the  papers  were  not  placed  in 
escrow  as  appellee  assumed  they  would  be,  does  not 
affect  appellants  in  this  case,  who  had  no  knowledge 
of  such  an  agreement. 

The  facts  before  the  Court  in  United  States  vs. 
Conklin,  177  Fed.  55,  are  such  as  to  make  that  de- 
cision equally  conclusive  as  to  this  case.  In  that  case 
it  was  held  that  the  title  which  the  Grovernment  re- 
ceived to  the  Monache  lands  was  good,  and  that  it 
was  unaffected  by  the  fact  that  the  papers  did  not 
go  through  the  escrow-holder,  or  that  they  were  de- 
livered contrary  to  the  intention  of  appellee.  The 
Court  held  that  the  acknowledgment  was  not  essential 
to  the  validity  of  the  deed. 

Appellee  occupies  the  insistent  position  of  claiming 
in  her  complaint  as  a  basis  for  equity  jurisdiction 


22 

thiit  vsho  trusted  and  relied  upon  Camx)lK'll  and  Ben- 
son, and  that  because  of  the  great  confidence  and  trust 
reposed  in  these  men  she  is  especially  entitled  to  the 
aid  of  equity.  But  in  her  brief  she  insists  that  Ben- 
son and  Campbell  had  no  authority  in  the  premises, 
and  that  she  did  not  trust  them,  and  that  she  is  not, 
thei-efore,  subject  to  the  maxim  so  frequently  applied 
in  these  cases  that  *' Where  one  of  two  innocent  per- 
sons must  suffer  by  the  fraud  or  negligence  of  the 
tliird,  whichever  of  the  two  has  accredited  him  ought 
to  bear  the  loss. ' ' 

It  was  appellee  who  furnished  Benson,  directly  or 
indirectly,  with  the  instruments  which  she  now  seeks 
to  have  canceled  and  by  means  of  which  he  obtained 
appellant's  money.  It  is  not  a  question  of  what  his 
actual  authority  in  the  premises  or  as  her  agent  may 
have  been ;  it  is  merely  a  question  of  whether  he  was 
clothed  with  apparent  authority  to  transact  the  busi- 
ness which  appellants  had  vnih.  him.  The  Supreme 
Court  of  California  and  this  court  have  both  held 
that  he  had  such  apparent  authority  and  that  pur- 
chasers of  scrip  from  him  will  be  protected.  There 
is  nothing  in  the  record  to  take  either  of  these  ap- 
pellants, and  especially  the  Pa3^ette  Lumber  and  Man- 
ufacting  Company,  out  of  the  doctrine  followed  by 
this  Court  in  United  States  vs.  Conklin  and  by  the 
California  Court  in  Conklin  vs.  Benson. 

Appellee  suggests  that  the  Payette  Limiber  and 
Manufacturing  Company,  purchasing  from  Weirick 
as  trustee,  was  under  obligation  to  inquire  for  whom 
he  acted  as  trustee.  It  is  submitted,  how^ever,  that 
that  is  not  a  matter  concerning  appellee.    The  inquiiw 
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would  only  be  for  the  purpose  of  ascertaining  whether 
Weirick  had  proper  authority  from  the  cestui  que 
trust  to  convey  or  whether  he  made  the  conveyance 
in  violation  of  his  duty  as  trustee.  Such  inquiry  on 
the  part  of  the  Payette  Lumber  and  Manufacturing 
Company  could  have  led  to  nothing  that  would  have 
disclosed  the  relation  between  Mrs.  Conklin  and 
Campbell  and  Benson,  or  wh-ether  the  latter  had  in 
all  respects  observed  their  agreements,  or  performed 
their  duties  to  appellee. 

Respectfully  submitted, 

RICHARDS  &  HAGA  and 
McKEEN  F.  MORROW, 
Solicitors  for  Appellants. 


IN  THE 


United  States  Circuit  Court 
OF  Appeals 


FOR   THE    NINTH    CIRCUIT 


R.  M.  COBBAN,    E.  B.  WEIRICK,    Individually,  and  also  as 

Trustee,  and  THE  PAYETTE  LUMBER  AND  MANU- 

FACTURING  COMPANY,  a  corporation,  Appellant, 

vs. 
MOLLIE  CONKLIN,    Appellee. 


PETITION  FOR  REHEARING. 


Upon  Appeal  From  the  United  States  Dist7nct  Court  for  the 
District  of  Idaho,  Southe^-n  Division. 


To   the  Honorable,   the    United  States    Circuit   Court   of 
Appeals,  for  the  Ninth  Circuit : 

Your  petitioners,  R.  M.  Cobban,  E.  B.  Weirick,  individual- 
ly and  also  as  Trustee,  and  The  Payette  Lumber  and  Manu- 
facturing Company,  appellants  in  the  above  entitled  cause, 
respectfully  petition  your  Honorable  Court  to  grant  a  re- 
hearing in  said  cause,  and  your  petitioners  especially  claim 
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error  in  the  decision  filed     herein  in     the     following  par- 
ticulars : 

1.  This  court  erroneously  assumed  that  the  decision  of 
the  District  Court  rested  upon  the  fraud  of  Benson  and 
therefore  affirmed  the  decree  below  on  the  ground  of  fraud, 
when  the  fact  is  that  such  decree  rested  exclusively  upon 
other  grounds,  viz.,  (a)  That  the  powers  of  attorney  to 
convey  were  inoperative  and  void  because  of  certain  blanks 
therein;  (b)  That  the  powers  of  attorney  to  convey  were 
inoperative,  ineffectual  and  void  because  they  were  delivered 
by  what  the  court  considered  an  escrow  holder  before  there 
had  been  a  full  compliance  with  certain  escrow  instruc- 
tions. 

2.  This  Court  erroneously  assumed  that  there  is  suffi- 
cient evidence  of  fraud  upon  which  to  found  a  decree  and 
that  the  District  Court  had  based  its  decree  on  such  fraud, 
when  the  record  only  discloses  at  most  a  mistake  or  mis- 
understanding on  the  part  of  all  parties,  or  a  failure  of  the 
minds  to  meet  or  a  failure  of  the  parties  to  agree  as  to  the 
understanding  reached,  and  the  District  Court  so  found. 

3.  This  Court  erroneously  held  that  appellants  had 
waived  the  objection  that  the  District  Court  was  without 
jurisdiction  because  defendants  were  in  possession,  and  this 
Court  entirely  overlooked  the  fact  that  such  objection  could 
not  be  raised  in  the  Court  below  for  the  reason  that  under 
the  theory  of  the  Bill  possession  was  not  material,  as  the 
Bill  was  based  on  a  conspiracy  to  defraud  and  not  on  mis- 
take or  upon  the  insufficiency  of  the  powers  of  attorney  or 
the  default  of  the  escrow  depositary,  and  the  cause  was 
tried  upon  the  theory  that  the  powers  of  attorney  and  deeds 


should  be  canceled  because  of  such  fraud,  and  upon  such 
theory  the  question  of  possession  was  immaterial  as  equity 
would  take  jurisdiction  on  the  ground  of  fraud ;  whereas 
the  District  Court  found  that  it  could  grant  no  relief  because 
of  fraud,  but  decided  the  cause  upon  another  theory  which 
rendered  possession  essential  to  jurisdiction.  The  objection 
urged  is  therefore  raised  at  the  first  opportunity. 

4.  That  a  bona  fide  purchaser  for  value  without  notice 
who  purchases  from  a  person  in  absolute  and  complete  pos- 
session of  propert5^  and  who  is  and  has  been  paying  the 
taxes  thereon,  is  protected  as  against  the  claim  of  the 
grantor  of  such  person  who  claims  that  the  deed  from  him 
was  delivered  by  the  escrow  depositary  in  violation  of  his 
instructions ;  and  this  Court  erroneously  adopted  a  contrary 
rule,  based  upon  authorities  which  show  that  the  alleged 
bona  fide  purchaser  in  such  cases  had  either  actual  or  con- 
structive notice  of  the  escrow  or  defect  in  the  title. 

5.  That  while  this  Court  correctly  held  that  a  bill  to  set 
aside  a  conveyance  on  the  ground  of  fraud  will  not  sustain 
a  decree  granting  such  relief  on  an  entirely  distinct  ground 
of  equitable  jurisdiction,  such  as  mistake,  yet  this  Court 
did  in  fact  the  very  thing  which  it  said  could  not  be  done; 
for  the  evidence  shows  conclusively,  and  the  District  Court 
so  found,  that  no  two  of  the  parties  involved  in  the  transac- 
tion understood  the  agreement  in  the  same  way.  Mrs. 
Conklin  says  the  land  was  to  be  conveyed  direct  to  Benson 
and  not  to  the  United  States.  Mr.  Campbell  denies  this, 
and  corroborates  Benson  to  the  effect  that  it  was  a  lieu  land 
scrip  transaction,  and  that  the  land  was  to  be  conveyed  to 
the  United  States  and  lieu  lands  selected  and  the  scrip  sold, 
but  disclaims  any  recollection  of  powers  of  attorney  to  con- 


vey.  Benson,  on  the  other  hand,  testifies  clearly  and  is  cor- 
roborated by  the  strongest  circumstantial  evidence,  that  the 
agreement  was  exactly  as  he  undertook  to  carry  it  out. 
These  conflicting  statements  as  to  the  terms  of  the  agree- 
ment show  conclusively  the  failure  of  the  minds  to  meet,  and 
each  was  proceeding  under  a  mistaken  idea  as  to  the  agree- 
ment that  had  been  reached;  but  there  is  not  the  slightest 
justification  for  charging  Benson  with  fraud  because  the 
three  parties  concerned  did  not  all  understand  the  agree- 
ment alike.  This  Court  after  finding  that  there  was  no  con- 
spiracy or  the  slightest  fraud  on  the  part  of  appellants, 
says :  "But  the  fraud  of  Benson  was  proven,  and  it  was  the 
proof  of  his  fraud  which  justified  the  decree.  Benson 
fraudulently  procured  the  execution  of  the  powers  of  at- 
torney in  blank,  and  fraudulently  procured  the  possession 
thereof  after  their  execution ;"  whereas,  the  District  Court, 
after  reviewing  the  facts  and  finding  that  the  minds  of  the 
parties  never  met  on  the  procedure  for  accomplishing  a 
transfer  of  the  Monache  lands  and  that  the  charges  of  fraud 
were  not  sustained,  states  the  basis  of  its  decree  as  follows : 
"We  are  thus  brought  to  a  consideration  of  what  seems  to 
be  the  controlling  issue  of  the  case,  viz..  To  what  extent,  if 
at  all,  is  the  plaintiff  bound  by  the  unauthorized  delivery  of 
the  blank  powers  of  attorney  to  convey?"  And  it  thereupon 
proceeds  to  found  its  decree  upon  the  propositions  that  pow- 
ers of  attorney  executed  in  blank  are  inoperative  and  void, 
and  that  an  instrument  delivered  by  an  escrow  depositary  in 
violation  of  its  instructions  is  also  ineffectual  and  void ;  and 
the  question  of  fraud  does  not  in  any  degree  affect  the  legal 
propositions  upon  which  the  District  Court  based  its  de- 
cree. 


6.  This  Court  erroneously  assumed  that  there  was  any 
evidence  in  the  record  to  sustain  the  statement  in  its  opin- 
ion that  "Benson  fraudulently  procured  the  execution  of 
powers  of  attorney  in  blank,  and  fraudulently  procured  the 
possession  thereof  after  their  execution,"  the  evidence  being 
only  to  the  effect  that  Benson,  in  accordance  with  this 
agreement  as  understood  by  all  parties,  prepared  all  papers 
and  sent  them  to  the  office  of  Campbell,  Metson  &  Campbell, 
and  in  course  of  time  they  were  returned  to  Benson's  office 
signed  by  plaintiff;  and  the  charge  of  fraud  on  the  part  of 
Benson  in  procuring  the  execution  or  possession  of  the  pow- 
ers of  attorney,  or  any  other  paper  does  not  receive  the 
slightest  support  from  the  evidence  in  the  record.  Such 
charge  must  rest  entirely  upon  the  unsupported  and  aban- 
doned allegations  of  fraud  contained  in  the  Bill, 

7.  This  Court  is  in  error  when  it  says  that:  "There  is 
no  evidence  that  appellee  knowingly  and  intentionally  exe- 
cuted those  papers  or  placed  them  in  Benson's  hands  under 
such  circumstances  as  to  charge  her  with  knowledge  of  his 
purpose  to  use  them  as  he  did,"  when  the  evidence  is  uncon- 
tradicted that  all  papers  were  sent  to  Appellee  at  her  resi- 
dence, without  any  representations  from  any  one  as  to  what 
they  were,  and  she  was  allowed  to  take  her  own  time  for 
examining  and  re-examining  them  and  for  conferring  with 
others  over  them ;  that  after  signing  them  she  returned  them 
to  the  offices  of  Campbell,  Metson  &  Campbell,  who  had 
all  the  time  they  desired,  uninfluenced  by  any  one,  to  exam- 
ine them  both  before  and  after  they  had  been  signed  by  ap- 
pellee, and  some  one  in  that  office  later  and  in  due  course 
sent  them  to  Mr.  Benson's  office.    The  failure  of  appellee  or 


her  counsel  to  examine  the  papers  or  to  understand  them,  if 
such  be  the  case,  cannot  be  charged  to  any  act  of  Benson. 

8.  This  Court  and  the  District  Court  both  fell  into  the 
same  error,  viz.,  when  the  proof  disclosed  the  failure  of  the 
minds  to  meet  on  the  procedure  for  selling  the  Monache 
lands,  the  courts  have  accepted  the  version  of  appellee  as 
correct  as  to  one  or  two  particulars ;  they  have  accepted  Ben- 
son's version  as  correct  in  some  particulars,  and  have 
accepted  some  statements  from  Campbell's  testimony.  They 
have  believed  and  disbelieved  each  in  part,  and  out  of  these 
irreconcilable  fragments  from  the  testimony  of  each  both 
courts  have  evolved  a  new  contract,  which  is  not  the  con- 
tract which  appellee  thought  she  had  entered  into  nor  the 
one  that  Benson  understood  he  was  a  party  to,  nor  the  one 
that  Campbell  understood  the  parties  had  agreed  upon.  It 
is  undeniably  and  exclusively  the  contract  of  the  court,  and 
it  is  respectfully  submitted  that  appellants,  who  are  inno- 
cent in  fact  and  who  purchased  for  a  valuable  consideration 
without  notice  or  knowledge  of  such  contract,  should  not  be 
made  to  suffer  because  Benson  or  Campbell,  or  both,  failed 
to  comply  with  all  the  terms  thereof, 

9.  The  Court  erroneously  assumed  that  the  powers  of 
attorney  to  convey  were  to  be  placed  in  escrow,  to  be  deliv- 
ered under  certain  instructions  and  upon  certain  conditions ; 
whereas,  appellee,  both  in  her  evidence  and  in  her  Bill, 
strenuously  contended  that  there  were  to  be  no  powers  of  at- 
torney whatsoever,  but  that  the  transaction  was  to  consist 
simply  of  deeds  conveying  the  lands  directly  from  her  to 
Benson ;  and  it  is  only  the  agreement  evolved  by  the  Court, 
as  aforesaid,  out  of  the  irreconcilable  fragments  of  conflict- 


ing  evidence  that  provides  for  the  powers  of  attorney  to  be 
placed  in  escrow. 

10.  The  Court  overlooked  the  proposition  that  the  act  of 
an  agent  cannot  be  ratified  in  part  and  disaffirmed  in  part; 
that  the  principal  will  not  be  allowed  to  claim  that  which 
benefits  him  and  repudiate  the  rest,  and  that  appellee  cannot 
claim  the  benefit  of  Benson's  and  Campbell's  acts  as  to  the 
exchange  of  the  Monache  lands  for  the  lieu  lands  in  Idaho, 
and  repudiate  the  balance  of  the  transaction. 

Your  petitioners  in  this  petition  simply  aim  to  show  that 
there  is  suflficient  probability  of  error  in  the  decision  filed 
to  justify  a  rehearing  and  a  reargument  of  this  cause,  and 
your  petitioners  do  not  herein  undertake  to  discuss  or  cite 
the  many  authorities  bearing  on  the  questions  raised.  In 
support  of  the  errors  alleged  the  following  brief  argument 
is  submitted. 

ARGUMENT. 

Tlie  District  Court  Did  not  Base  Its  Decree  on  Fraud. 

This  Court  erroneously  assumed  that  the  District  Court 
founded  its  decree  on  fraud.  Had  it  done  so  it  would  have 
been  reversible  error,  for  it  is  respectfully  submitted  that 
there  is  no  such  fraud  disclosed  by  the  record  as  to  set  aside 
the  title  of  a  bona  fide  purchaser  for  value,  and  we  think  it 
would  be  a  gross  injustice  to  the  trial  court  to  charge  that 
its  decision  and  the  decree  appealed  from  rested  on  such 
flimsy  evidence  as  that  produced  by  appellee  in  support  of 
the  allegations  in  the  Bill,  recklessly  charging  a  conspiracy 
on  the  part  of  all  to  defraud  her  out  of  her  lands. 

The  Trial  Court  instead  of  finding  fraud  found  that  the 
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minds  of  the  parties  had  never  met  as  to  the  procedure  for 
effecting  a  transfer  of  the  Monache  lands,  and  that  there 
was  therefore  an  honest  misunderstanding,  and  that  the 
hasty  suspicion  which  appellee  and  her  son  had  formed  or 
entertained  towards  Campbell  and  Benson  rested  simply 
upon  the  fact  that  the  parties  proceeded  to  carry  out  the 
agreement  as  each  understood  it,  not  knowing  that  they  did 
not  all  understand  it  alike.  The  evidence  in  the  record 
shows  conclusively  that  Benson  understood  the  agreement  to 
cover  or  embrace  the  procedure  which  he  was  attempting  to 
carry  out.    The  Trial  Court  said  on  this  question : 

"The  truth  probably  is  that,  upon  the  one  side,  the 
plaintiff,  not  being  familiar  with  the  procedure  by 
which  base  lands  are  exchanged  for  lieu  lands,  gave 
little  attention  to,  and  did  not  understand,  such  expla- 
nations as  may  have  been  made  by  Benson,  and  went 
away  with  the  impression  only  that  Benson  was  to  pur- 
chase, and  that  she  was  to  deed  to  him  directly,  her 
interest  in  the  base  lands.  Upon  the  other  hand,  Ben- 
son, being  advised  of  the  conditions  under  which  base 
lands  could  be  handled  and  exchanged,  and  being  fa- 
miliar with  the  procedure,  understood  that  the  owners 
would  execute,  and,  in  due  time,  deliver  such  papers  as 
were  necessary  to  make  the  exchange  and  transfer.  The 
plaintiff  wanted  to  sell  the  lands  and  was  interested  par- 
ticularly in  procuring  the  desired  price.  Being  con- 
cerned only  with  the  ultimate  result,  she  probably 
gave  very  little  thought  to  the  means  by  which  that  re- 
sult would  be  reached.  In  view  of  the  entire  record, 
it  is  wholly  improbable,  and  I  am  unable  to  conclude, 
that  Benson  agreed  or  that  he  understood,  that  he 
would  directly  purchase  the  base  lands,  or  that  deeds 
from  the  then  owners  were  to  convey  the  title  to  him 
personally." 


This  falls  far  short  of  charging  Benson  with  fraud.  On 
page  499  of  the  transcript  the  learned  District  Judge  says, 
in  his  opinion : 

"Moreover,  there  is  no  substantial  foundation  for  the 
charge,  elaborated  with  great  length  in  the  bill,  that 
Benson,  Campbell,  Weirick,  Cobban  and  others  con- 
spired to  defraud  the  plaintiff."     (Our  italics). 

This  Court  apparently  overlooked  the  fact  that  the  trial 
Court  exonerated  not  only  appellants  but  Benson  and  Camp- 
bell from  the  charge  that  they  had  in  any  way  conspired  to 
defraud  plaintiff.  Referring  to  appellants  alone,  the  Trial 
Court  said  (Trans,  p.  499)  : 

"So  far  as  Cobban  and  Weirick  are  concerned  to- 
gether with  their  associates  and  the  promoters  and 
officers  of  the  defendant  Payette  Lumber  &  Manufac- 
turing Company,  it  is  enough  to  say  that  there  is  no 
basis  for  a  suspicion  even  that  they  purported  to  de- 
fraud or  consciously  participated  in  any  scheme  or  con- 
spiracy to  defraud  either  the  United  States  or  the  plain- 
tiff." 

And  referring  to  Campbell,  the  Court  said  (p.  499)  : 

"While  there  is  much  in  the  record  to  support  the 
fact  that  Campbell  failed  to  properly  discharge  his  ob- 
ligations to  the  plaintiff,  it  cannot  be  held  that  he  con- 
spired with  Benson,  or  at  any  time  entertained  corrupt 
or  improper  motives." 

The  most  that  can  be  said  against  Campbell  is  that  he  did 
not  give  much  personal  attention  to  the  transaction,  and  the 
most  that  can  be  said  against  Benson  is  that  he  did  not  pay 
over  to  Campbell  or  appellee  all  the  money  that  he  received 
from  the  sale  of  the  scrip,  and  that  the  letter  which  he 
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wrote  to  Campbell  in  December,  1909  (Complainant's  Ex- 
hibit N.-l,  p.  476),  did  not  go  sufficiently  into  detail  and  did 
not  fully  disclose  what  had  been  done  or  accomplished ;  but 
it  should  be  noted  in  this  connection  that  Mr.  Benson  assum- 
ed and  he  had  a  right  to  assume  that  Campbell  understood 
the  agreement  as  he  understood  it,  and  that  Campbell  knew 
that  powers  of  attorney  to  convey  formed  a  part  of  the 
transaction  and  that  they  had  been  executed  and  delivered 
to  him.  This  conclusion  Benson  had  a  right  to  entertain, 
because  all  the  papers  had  gone  through  Campbell's  office 
twice  before  they  were  used  by  Benson,  and  there  had  been 
ample  opportunity  for  everyone  in  Campbell's  office  to  ex- 
amine them  and  become  familiar  with  their  contents.  The 
papers  had  all  been  prepared  by  Benson  and  transmitted  to 
the  office  of  Campbell,  Metson  &  Campbell  for  their  exam- 
ination and  approval,  and,  if  found  correct,  then  they  were 
to  forward  them  to  appellee. 

The  record  shows  further  that  Campbell,  Metson  &  Camp- 
bell sent  the  papers  to  appellee,  including  the  powers  of 
attorney  to  convey;  that  they  were  received  by  her,  either 
at  her  residence  or  hotel,  without  any  representation  that 
they  were  all  alike  or  were  of  any  particular  kind;  they 
were  left  with  her  to  examine  and  consider  in  her  own 
way  and  in  her  own  time.  She  could  examine  them  and 
re-examine  them  and  confer  with  anyone  she  pleased.  She 
signed  them  all  and  returned  them  to  the  office  of  her  at- 
torneys, who  had  a  second  opportunity  to  examine  and  be- 
come acquainted  with  their  contents,  and  who  thereupon, 
through  some  one  in  the  office  other  than  Mr.  J.  C.  Camp- 
bell himself,  delivered  them  to  Mr.  Benson.     IS  THERE 
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THE  SLIGHTEST  FOUNDATION  FOR  THE  CHARGE 
THAT  BENSON  FRAUDULENTLY  PROCURED  THE 
EXECUTION  OR  THE  POSSESSION  OF  THESE  POW- 
ERS OF  ATTORNEY,  OR  ANY  OTHER  PAPERS? 

"Fraud  or  breach  of  trust  ought  not  lightly  to  be 
imputed  to  the  living;  for  the  legal  presumption  is  the 
other  way;  and  as  to  the  dead  who  are  not  here  to 
answer  for  themselves,  it  would  be  the  height  of  in- 
justice and  cruelty  to  disturb  their  ashes,  and  violate 
the  sanctity  of  the  grave,  unless  the  evidence  of  fraud 
be  clear  beyond  a  reasonable  doubt.     Story,  J.  Prevost 

V.  Gratz,  6  Wheat.  498." 

"To  constitute  fraud,  the  intent  to  deceive  must 
clearly  appear." 

McGee  v.  Manhattan  L.  Ins.  Co.,  92  U.  S.  98. 

The  trial  court  does  intimate  in  its  decision  that  Benson 
in  his  letter  of  December  11,  1901,  was  putting  appellee's 
claim  for  payment  off  by  "evasion  and  deception."  This  let- 
ter, however,  was  written  long"  after  appellant  Cobban  pur- 
chased the  scrip,  and  the  statements  of  the  court  were  made 
not  for  the  purpose  of  showing  that  charges  of  fraud  on 
Benson's  part  were  sustained,  but  the  statement  was  made 
in  connection  with  appellant's  contention  that  appellee  was 
barred  by  her  laches,  the  court  in  effect  saying  that  the  let- 
ter did  not  fully  apprise  appellee  of  all  the  facts.  It  should 
be  noted  also  that  when  Benson  wrote  this  letter  it  is  con- 
ceded that  none  of  the  titles  to  the  base  lands  had  been 
approved,  and  that  appellee  was  therefore  not  entitled  to 
any  payment  under  her  contract  with  Benson;  but,  not- 
withstanding this,  Benson  had  already  advanced  her 
$2750.00  on  the  purchase  of  the  Monache  lands.    Mr.  Camp- 
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bell  testified  that  all  payments  were  made  befoiie  November 
4,  1901,  (pp.  354-355),  and  appellee  alleges  in  her  bill  that 
the  amount  she  received  was  paid  before  August,  1901 
(trans,  p.  18). 

The  letter  states  that  nearly  all  the  scrip  had  been  sold 
under  contracts,  by  which  payments  were  to  be  made  by  the 
purchaser  only  after  approval  of  the  titles  and  execution  of 
a  deed  by  the  owner.  This  statement  was  subject  to  some 
criticism  from  the  trial  court  because  appellant  Cobban 
had  paid  for  his  scrip  before  the  letter  was  written.  How- 
ever, the  title  had  not  been  approved,  and  had  the  title 
failed,  Benson  would  have  been  required  to  return  the 
money  to  Cobban.  In  any  event,  appellee  would  not  have 
been  entitled  to  both  the  money  and  the  base  lands. 

There  is  nothing  to  show  that  the  remaining  two-thirds 
of  the  base  lands  or  Monache  scrip  had  been  sold  and  paid 
for.  The  charge,  therefore,  made  in  the  opinion  of  this 
Court  that  "Benson  fraudulently  procured  the  execution  of 
the  powers  of  attorney  in  blank,  and  fraudulently  procured 
the  possession  thereof  after  their  execution,"  we  respect- 
fully submit  is  not  sustained  by  either  the  evidence  or  the 
opinion  of  the  court  below,  but  must  rest  entirely  upon  the 
charges  of  the  bill  and  the  unsupported  statements  in 
appellee's  brief. 

The  trial  court,  after  reviewing  the  facts,  proceeds  to  give 
the  basis  of  its  decision  as  follows  (transcript,  p.  508)  : 
"We  are  thus  brought  to  a  consideration  of  ivhat  seems  to 
he  the  controlling  issue  of  the  case,  viz.,  to  what  extent,  if 
at  all,  is  the  plaintiff  bound  by  the  unauthorized  delivery 
of  the  blank  powers  of  attorney  to  convey?"    And  the  court 
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then  proceeds  to  give  several  reasons  why  the  decision  of  the 
Supreme  Court  of  California  in  Conklin  v.  Benson,  159 
Cal.  785,  116  Pac.  34,  does  not  control  the  case,  but  nowhere 
does  it  show  that  the  distinction  arises  because  of  any  ele- 
ment of  fraud. 

The  opinion  in  this  court,  therefore,  not  only  erroneously 
assumes  that  the  decree  below  was  founded  on  fraud,  but 
it  does  the  trial  court  an  injustice  by  holding  that  the  trial 
court  found  fraud  to  exist  when  it  had  no  such  intention 
and  did  not  so  find ;  and  appellants  are  further  wronged  by 
having  the  cause  decided  upon  a  theory  which  it  was  as- 
sumed had  been  entirely  eliminated  from  the  case,  and 
which,  therefore,  was  not  presented  upon  the  original 
hearing,  because  it  was  assumed  by  all  parties  that  the 
element  of  fraud  had  not  been  proved,  and  that  the  decision 
below  rested  entirely  on  the  validity  or  invalidity  of  powers 
of  attorney  executed  in  blank  and  delivered  in  violation 
of  certain  assumed  escrow  instructions. 

Question  of  Jurisdiction  Not  Waived. 
This  court  correctly  holds  that  where  a  plaintiff  founds 
his  bill  on  fraud  he  cannot  recover  on  another  ground  of 
equitable  jurisdiction.     It  says: 

"We  may  concede  the  doctrine  which  is  contended 
for,  that  relief  must  be  founded  upon  and  consistent 
with  the  facts  set  up  in  the  bill,  or  with  some  theory 
of  the  case  on  which  the  bill  is  based,  and  that  a  bill 
to  set  aside  a  conveyance  on  the  ground  of  fraud  will 
not  sustain  a  decree  granting  such  relief  on  an  entirely 
distinct  ground  of  equitable  jurisdiction,  such,  for  in- 
stance, as  mistake." 
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But,  as  we  read  the  opinion,  the  Court  does  the  very 
thing  which  it  says  cannot  be  done,  for  the  record  in  this 
case  shows  mistake — the  failure  of  the  minds  to  meet,  or  the 
execution  of  papers  without  fully  understanding  their  con- 
tents— and  not  fraud.  That  appellee  made  a  conspiracy 
to  defraud  the  frame  and  texture  of  her  bill  must  be  con- 
ceded; and  it  must  likewise  be  conceded  that  the  decision 
of  the  trial  court  rests  entirely  on  the  theory  that  the 
powers  of  attorney  to  convey  were  ineffectual  and  void  be- 
cause they  were  executed  in  blank  and  delivered  without 
authority.  And  it  must  likewise  be  conceded  that  Benson 
acted  in  a  way  that  was  most  open  and  frank  in  submitting 
the  papers  to  appellee's  counsel  for  her  signature,  and 
that  they  were  in  turn  delivered  to  Benson  by  her  counsel 
without  the  slightest  evidence  of  fraud  or  deception  on  the 
part  of  Benson;  and  it  is  only  the  execution  and  delivery 
of  the  papers  that  can  affect  the  title  of  these  appellants. 
They  cannot  be  divested  of  their  title  by  subsequent  pro- 
ceedings, or  letters,  or  communications,  written  or  had,  or 
defaults  of  Benson  after  the  title  papers  passed  into  appel- 
lant's possession. 

A  distinguished  writer  on  equity  jurisprudence  says  that 
actual  fraud  may  "in  its  extrinsic  nature  be  reduced  to  two 
essential  forms — false  representation  and  fraudulent  con- 
cealments." 

2  Pomeroy,  Eq.  Jurisprudence,  Sec.  875. 

The  procedure  followed  by  Benson  in  preparing  the 
papers,  submitting  them  to  appellee's  counsel,  and  receiving 
them  back  was  in  exact  accordance  with  the  agreement  as  he 
understood  it,  and  he  acted  in  as  open  and  frank  a  manner 
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as  it  was  possible  for  a  person  to  act.  The  evidence  is  un- 
contradicted that  Benson  understood  that  the  agreement 
which  had  been  entered  into  clearly  provided  that  these 
powers  of  attorney  were  to  be  executed  and  turned  over  to 
him  as  a  part  of  the  scrip  papers,  to  be  sold  in  the  only  man- 
ner that  scrip  was  being  sold.  (Trans,  pp.  384,  396,  401, 
403-404,  420,  426-427,  435,  439.) 

Mr.  Cobban  testified  that  he  had  purchased  a  large 
amount  of  scrip  and  was  thoroughly  familiar  with  the  busi- 
ness, and  that  the  manner  in  which  Benson  handled  the 
scrip  involved  in  this  case  was  the  customary  manner  fol- 
lowed by  scrip  dealers.     He  says,  (trans,  p.  262)  : 

"It  is  the  usual  custom,  and  was  the  case  in  every 
selection  covering  some  two  hundred  selections  which 
I  handled  at  that  time.  And  I  will  further  state  that 
not  only  myself,  but  I  was  familiar  with  the  methods 
being  pursued  by  all  the  large  companies  at  that  time 
acquiring  lands  in  that  vicinity." 

It  was  the  only  manner  in  which  the  scrip  could  be  sold 
to  advantage,  and  it  is  doubtful  if  it  could  have  been  sold 
at  all  in  any  other  manner.  Mr.  Benson,  as  a  scrip  dealer, 
naturally  had  in  mind  in  his  negotiations  the  course  that  was 
universally  followed  in  the  handling  of  such  scrip  and  he 
cannot  under  the  circumstances  be  charged  with  the  inten- 
tion to  defraud. 

When  the  transaction  is  considered  in  its  entirety  it  will 
be  seen  that  unlimited  and  unrestricted  opportunity  was 
given  appellee  and  her  counsel  at  every  step  to  raise  objec- 
tions that  the  real  agreement,  as  they  understood  it,  was  not 
being  carried  out  by  Benson.    N.  E.  Conklin,  appellee's  son, 
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went  over  the  forms  of  deeds  to  the  United  States  and  aided 
Benson  in  preparing  the  same.  (See  testimony  of  Mr.  Ben- 
son, trans,  pp.  387,  389,  490,  419,  420,  440,  442,  452,  453; 
and  of  Mr.  Lavenson,  pp.  365-366 ;  and  of  Miss  Glover,  pp. 
370,  372,  374.) 

Appellee  says  she  read  some  of  the  deeds  that  she  signed. 
If  she  did,  she  must  be  held  to  know  that  they  were  deeds 
conveying  the  lands  to  the  United  States  and  not  to  Benson, 
for  these  deeds  clearly  so  state  on  their  face.  (See  deed, 
trans,  p.  454.)  It  should  be  noted  also  that  appellee  re- 
ceived two  payments,  aggregating  $2750.00,  long  after  she 
signed  the  papers  in  question,  and  that  she  received  the 
money  not  from  the  Anglo-California  Bank,  through  whom 
she  says  the  money  was  to  be  paid,  but  from  Mr.  Campbell, 
who  in  turn  received  it  from  Mr.  Benson.  This  is  most 
significant  in  view  of  the  contention  of  appellee  that  the 
papers  were  to  be  placed  in  escrow  with  the  bank  referred 
to,  and  the  money  paid  through  said  bank.  It  is  strong 
corroborative  evidence  of  Campbell's  and  Benson's  testi- 
mony that  there  was  to  be  no  escrow.  It  is  strange,  to  say 
the  least,  that  appellee  did  not  become  suspicious,  if  not 
curious  to  ascertain  how  Campbell  could  have  secured  the 
money  from  the  bank  without  an  order  from  her. 

If  the  original  agreement  contemplated  an  escrow  it 
would  seem  that  the  escrow  feature  was  waived  when  the 
payments  were  made  direct  to  Campbell  and  accepted  by 
appellee.  It  would  seem  that  Mr.  Campbell  was  clearly  of 
the  opinion  that  no  escrow  was  contemplated,  or  he  would 
not  have  asked  or  demanded  that  Mr.  Benson  pay  the  money 
direct  to  him.     All  the  circumstances  contradict  both  the 
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bill  and  the  testimony  of  appellee,  and  corroborate  in  the 
strongest  manner  the  evidence  of  Benson  and  of  Campbell 
regarding  the  escrow. 

There  being  no  fraud  on  the  part  of  Benson  in  procuring 
the  execution  or  the  possession  of  the  papers,  but  at  most  a 
mistake  in  not  understanding  the  agreement  as  appellee 
understood  it,  there  can  be  no  foundation  for  the  contention 
that  the  decree  nevertheless  can  or  may  rest  on  fraud,  and 
the  rule  announced  in  Eyre  v.  Potter,  15  How.  41,  and  Price 
V.  Berrington,  7  Eng,  L.  &  Eq.,  260,  and  other  cases  cited 
on  page  18  of  appellants'  brief  in  support  of  this  proposition, 
and  the  rule  as  approved  by  this  court  in  its  opinion,  must 
therefore  defeat  recovery  by  appellee,  for  the  theory  upon 
which  the  cause  was  decided  by  the  court  below  is  neither 
the  theory  of  the  bill  nor  the  theory  upon  which  the  case 
was  tried.  Equity  has  jurisdiction  on  the  ground  of  fraud 
regardless  of  possession,  and  as  the  whole  frame  and  texture 
of  the  bill  was  a  gigantic  and  vicious  conspiracy  to  defraud 
appellee  that  was  necessarily  the  controlling  issue  upon 
which  proof  was  submitted.  Individual  fraud  was  not 
charged  or  claimed.  The  attack  on  appellants'  title  was 
because  of  the  fraud  which  it  was  claimed  they  had  partic- 
ipated in  through  the  alleged  conspiracy.  On  that  issue 
possession  was  immaterial.  But  when  the  court  below  found 
that  the  charges  of  fraud  had  not  been  proven  j^et  granted 
relief  on  the  new  theory  that  the  powers  of  attorney  to 
convey  were  ineffectual,  for  the  reason  that  they  had  been 
executed  in  blank  and  had  been  delivered  in  violation  of 
escrow  instructions,  the  situation  entirely  changed,  and 
the  question  of  possession  thereupon  immediately  became 
essential  to  the  jurisdiction  of  the  court.     There  was  then 
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no  opportunity  to  meet  the  question  in  the  court  below.  The 
evidence  had  been  taken  and  the  cause  submitted  before 
counsel  knew  that  this  new  theory  would  be  advanced  by 
the  court.  It  was  raised  in  this  Court,  which  was  the  first 
and  only  opportunity  appellants  have  had  to  present  the 
question.  It  is  submitted,  therefore,  that  this  Court  is  in 
error  when  it  says  in  its  opinion  that  this  question  was 
waived  in  the  trial  court. 

Appellee  Is  Not  Entitled  to  Relief  on  the  Ground  of  Mistake 
or  Cayicellation  of  Clouds  on  Title. 

Mistake  was  not  pleaded  in  the  bill,  and  there  was  no 
attempt  to  recover  on  that  ground ;  yet  the  proof  shows  that 
the  difficulty  arose  through  mistake  and  not  through  fraud. 
The  minds  of  the  parties  never  met;  the  trial  court  so 
found  and  the  record  so  conclusively  shows.  It  is  clearly  a 
case  of  misunderstanding,  but  there  can  be  no  relief  in  this 
case  on  that  ground  as  the  theory  of  the  suit  was  a  con- 
spiracy to  defraud.  It  is  not  a  suit  to  remove  a  cloud  on 
title  or  to  cancel  instruments  executed  through  mistake  or 
inadvertence,  or  without  a  clear  knowledge  of  their  con- 
tents. 

Mistake  will  not  entitle  a  party  to  affirmative  relief  as 
against  a  bona  fide  purchaser  without  notice. 

2  Pomeroy,  Equity  Jurisprudence,  Sec.  776. 

Hence  if  mistake  had  been  alleged  it  would  not  have 
availed  appellee  as  against  these  appellants,  who  bought 
the  scrip  for  value  in  the  ordinary  course  of  business,  and 
without  notice  of  any  infirmities  in  the  title,  and  in  no  event 
could  appellee  recover  as  against  the  appellant  Payette  Lum- 
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ber  and  Manufacturing  Company  which  paid  full  value  to 
appellant  Weirick,  relying  upon  the  record  title. 

Execution  of  papers  by  mistake  does  not  render  them 
void,  and  a  purchaser  in  good  faith,  without  notice  of  the 
mistake,  is,  under  all  the  authorities,  protected  in  his  title. 

The  Agreement  Evolved  by  This  Court  and  the  District 
Court  Is  Not  the  Agreement  of  the  Parties. 

We  think  both  this  Court  and  the  court  below  inadvert- 
ently fell  into  the  error  of  attempting  to  construct  an  agree- 
ment out  of  fragments  from  the  conflicting  testimony  of 
appellee,  Campbell  and  Benson,  and,  in  doing  so,  an  agree- 
ment was  evolved  that  can  by  no  possible  means  be  recog- 
nized as  the  agreement  upon  which  appellee  based  her  bill, 
or  as  the  agreement  which  she  thought  she  had  entered  into ; 
neither  is  it  the  agreement  of  Benson,  and  it  is  not  the 
agreement  that  Mr.  Campbell  understood  the  parties  had 
reached,  and  under  which  he  played  an  important  part.  It 
is  disowned  by  them  all ;  it  is  neither  "flesh,  fish,  or  fowl." 
It  is  not  a  workable  agreement,  or  one  that  the  parties  could 
or  would  have  entered  into  with  any  expectation  of  carrying 
out.  Appellee  alleges  in  her  bill  and  testifies  most  clearly 
that  the  agreement,  as  she  understood  it,  provided  that  she 
should  convey  the  lands  direct  to  Benson  and  not  to  the 
United  States;  that  the  deeds  were  to  be  placed  in  escrow 
in  the  Anglo-California  Bank,  to  be  paid  for  in  ninety  days 
and  delivered  as  paid  for,  on  the  basis  of  $3.80  per  acre. 
She  is  positive  that  there  were  no  other  papers  to  be  exe- 
cuted, and  the  gravamen  of  the  conspiracy  alleged  in  the  bill 
is  the  fact  that  other  papers  not  embraced  in  the  agreement, 
were  submitted  to  her  and  signed  without  she  having  first 
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been  made  acquainted  with  the  contents  thereof.  She  stren- 
uously insists  that  powers  of  attorney  to  convey  had  never 
been  thought  of  in  connection  with  this  agreement. 

This  Court  and  the  court  below  have  accepted  only  so 
much  of  her  testimony  as  relates  to  the  price  of  $3.80  per 
acre,  and  that  an  escrow  of  some  kind  had  been  considered. 
Campbell  testifies  that  there  was  to  be  no  escrow,  but  that 
the  land  was  to  be  deeded  to  the  United  States  and  the  lieu 
land  selection  rights,  or  scrip,  sold.  The  procedure  does  not 
appear  to  have  been  clearly  understood  by  him.  He  has  no 
recollection  of  any  powers  of  attorney  to  convey,  although 
the  court  found  (trans,  p.  495),  and  Campbell  so  testified, 
that  he  took  the  notary,  Holland  Smith,  to  the  hospital  in 
order  to  secure  the  acknowledgment  of  Edward  A.  Reddy, 
and  among  the  papers  which  were  at  that  time  signed  and 
acknowledged  by  Mr.  Reddy  were  powers  of  attorney  to 
convey   (Exhibits  D  and  L,  pp.  469,  474). 

The  Court  has  apparently  accepted  only  that  portion  of 
Mr.  Campbell's  testimony  which  was  to  the  effect  that  the 
lands  were  to  be  conveyed  to  the  United  States  and  the  scrip 
sold.  Mr.  Benson's  testimony  agrees  with  Campbell's  in 
this,  that  it  was  to  be  a  scrip  transaction,  and  the  base 
lands  were  to  be  conveyed  direct  to  the  United  States.  Ben- 
son and  Campbell  also  agree  that  there  was  no  escrow  either 
thought  of,  considered,  or  agreed  upon.  Benson,  however, 
is  the  only  one  who  clearly  and  positively  testifies  that  pow- 
ers of  attorney  to  convey  were  to  be  executed  and  delivered 
as  part  of  the  scrip  transaction. 

In  short,  we  have,  therefore,  the  testimony  of  Campbell 
and  Benson  that  there  was  to  be  no  escrow,  and  the  testi- 
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mony  of  Mrs.  Conklin  that  there  were  to  be  no  powers  of 
attorney,  but  that  deeds  to  Benson  were  to  be  placed  in 
escrow. 

The  composite  agreement  evolved  by  the  court  out  of 
these  inharmonious  elements  includes  Benson's  version  of 
the  agreement  that  powers  of  attorney  to  convey  were  to  be 
executed,  but  it  places  such  powers  of  attorney  in  escrow 
against  the  unqualified  testimony  of  Campbell  and  Benson 
that  there  was  to  be  no  escrow,  and  against  the  positive 
charges  of  the  bill  and  testimony  of  Mrs.  Conklin  that 
there  were  to  be  no  powers  of  attorney.  This  new  agree- 
ment also  recognizes  that  the  deeds  were  to  run  to  the 
United  States  and  to  be  filed  for  record  immediately,  and 
that  applications  for  the  selection  of  lieu  lands  and  powers 
of  attorney  to  make  such  selections  were  to  be  executed  and 
delivered  to  Benson  for  sale,  with  only  the  powers  of  at- 
torney to  convey  held  back  in  escrow.  Hence  there  is  cre- 
ated a  contract  which  is  neither  the  contract  of  Conklin, 
Campbell  or  Benson,  and  it  is  not  surprising  that  all  the 
parties  failed  in  some  respects  to  comply  with  its  terms. 

But  it  is  submitted  that  there  can  be  no  justification  for 
charging  Benson  with  fraud  because  he  violated  the  terms 
of  a  contract  which  did  not  exist  in  the  minds  of  any  of  the 
parties  to  the  transaction.  The  record  clearly  shows  that 
the  parties  were  attempting  to  put  themselves  in  a  position 
to  sell  the  scrip  under  the  act  providing  for  lieu  land  selec- 
tions. By  closing  the  deal  and  conveying  the  lands  to  the 
United  States  and  placing  the  deeds  of  record  before  Oc- 
tober 1,  1900,  the  grantors  could  avoid  the  effect  of  the  Act 
of  June  6,  1900,  limiting  lieu  land  selections  to  surveyed 
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lands  (trans,  pp.  391,  392).  It  was  to  the  interest  of  all 
parties  to  expedite  matters  and  get  the  deeds  recorded  be- 
fore that  date,  hence  the  application  of  Campbell  to  the 
Superior  Court  for  an  order  in  the  Estate  of  Patrick  Reddy, 
authorizing  the  conveyance  by  that  estate  to  the  United 
States  of  the  estate's  interest  in  the  Monache  lands.  This 
order  was  procured  on  September  19,  1900  (trans,  pp.  457- 
462),  and  recites  on  its  face  that  it  was  for  the  purpose  of 
securing  lieu  land  scrip  in  lieu  of  the  Monache  lands. 

It  was  agreed  also  that  no  money  w^as  to  be  paid  until 
the  title  to  the  Monache  or  base  lands  had  been  approved 
by  the  Government  (trans,  pp.  326-327,  337,  338,  357,  361, 
386,  437,  448,  496).  It  was  likewise  understood  that  Ben- 
son would  have  to  sell  the  rights  to  select,  or  the  scrip,  in 
order  to  raise  the  $3.80  per  acre  to  be  paid  to  the  owners 
(trans,  pp.  351,  352).  The  title  to  the  base  lands  could  not 
be  approved  under  the  law  until  the  abstracts  were  offered 
in  connection  with  the  application  to  select  lieu  lands,  hence 
it  necessarily  follows  that  the  selection  of  lieu  lands  was  a 
part  of  the  deal.  Lieu  lands,  on  the  other  hand,  were  only 
to  be  selected  by  those  who  purchased  the  scrip.  It  was  not 
the  intention  of  Mrs.  Conklin  or  the  Reddy  estate  to  simply 
exchange  the  Monache  lands  for  lands  in  other  states,  and 
the  scrip  could  not  be  sold  unless  the  purchaser  was  given 
the  means  for  procuring  title  to  the  lands  which  he  might 
select.  Such  means  consisted  of  the  powers  of  attorney  to 
convey  the  lands  selected  to  the  purchaser  of  the  scrip,  or 
those  whom  he  might  nominate. 

The  placing  of  any  of  these  papers  in  escrow  would  ab- 
solutely defeat  or  block  the  very  purpose  and  object  sought 
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to  be  accomplished  by  appellee  and  her  co-owners.  No  scrip 
could  be  sold  under  such  an  agreement,  and  the  evidence  is 
clear  and  the  court  so  found  that  Benson  was  not  to  pay 
for  the  land  until  he  sold  it,  and  the  Court  has  also  found 
that  it  was  to  be  a  scrip  transaction,  and  the  evidence  will 
justify  no  other  conclusion.  Mr.  Benson  being  familiar 
with  the  selling  of  lieu  land  scrip  would  not  have  proposed 
and  would  not  have  consented  to  becoming  a  party  to  an 
agreement  which  could  not  possibly  have  been  carried  out, 
hence,  Campbell's  and  Benson's  testimony  to  the  effect  that 
there  was  to  be  no  escrow  is  corroborated  by  the  strongest 
circumstantial  evidence 

The  court  below  resorted  to  the  intervention  of  the  es- 
crow of  the  powers  of  attorney  to  convey,  because  it  felt 
that  would  operate  as  a  protection  to  appellee.  Aside  from 
the  fact  that  the  placing  of  the  powers  of  attorney  in  escrow 
is  not  sustained  by  the  testimony  of  any  witness  or  the 
slightest  evidence  of  any  kind,  it  is  rendered  absolutely  im- 
probable from  the  fact  that  the  intervention  of  such  escrow 
would  have  defeated  the  purpose  sought  to  be  accomplished^ 
viz.,  the  sale  of  the  scrip.  The  universal  custom  in  the  sale 
of  such  scrip  was  to  deliver  to  the  purchaser  the  powers  of 
attorney  to  convey  with  the  selection  papers,  so  that  if  the 
title  to  the  base  was  approved  by  the  Government  the  pur- 
chaser would  be  protected  in  his  selection.  The  decision, 
therefore,  rests  upon  an  assumed  agreement  that  never  ex- 
isted, and  which  the  court  cannot  in  justice  to  the  parties 
evolve  from  anything  contained  in  the  record. 
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The  Assumed  Irregularities  in  the  Powers  of  Attorney  to 
Convey  or  in  the  Delivery  Thereof  to  Benson  Do  Not 
Justify  Decree  in  Favor  of  Appellee. 

Where  the  frame  and  texture  of  the  bill  and  the  gravamen 
of  the  charge  is  conspiracy  to  defraud,  relief  cannot  be 
granted  because  of  assumed  defects  in  the  powers  of  attor- 
ney to  convey,  or  because  the  escrow  holder,  innocently  and 
without  the  slightest  intention  to  defraud,  parted  with  the 
possession  thereof.  This  has  already  been  discussed,  and 
we  do  not  intend  to  consider  it  but  briefly  in  this  connec- 
tion. We  are  convinced,  however,  that  the  Court  has  given 
undue  importance  in  this  case  to  these  powers  of  attorney 
being  executed  in  blank.  Whether  being  so  executed  ren- 
dered them  void  or  voidable  or  ineffectual  for  any  reason, 
it  could  at  most  serve  as  a  basis  for  an  action  in  ejectment 
if  defendant  be  in  possession,  or  for  a  suit  to  remove  a  cloud 
or  cancel  the  instruments  if  plaintiff  be  in  possession. 

The  Court  having  found  that  powers  of  attorney  to  con- 
vey were  a  necessary  part  of  the  agreement  to  sell  the  scrip, 
there  could  be  no  fraud  in  securing  their  execution  or  sub- 
mitting them  to  appellee  for  her  signature,  and  in  no  event 
can  fraud  be  charged  in  this  case  in  connection  with  the  ex- 
ecution or  delivery  of  these  documents;  for,  as  we  have 
heretofore  shown,  they  were  submitted  in  the  most  open  and 
frank  way  to  counsel  for  appellee,  who  could  take  all  the 
time  they  desired  to  examine  them;  they  in  turn  submit- 
ted them  to  appellee,  who  was  left  alone  at  her  home  to  ex- 
amine them  at  her  leisure  and  confer  with  her  friends  or 
counsellors  as  to  their  contents  or  meaning.  After  signing 
them  she  returned  them  to  her  counsel  who  were  not  re- 
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stricted  in  their  further  examination  of  them,  and  they  in 
turn  sent  them  to  Mr.  Benson's  office. 

The  testimony  of  Mr.  Benson  is  clear  and  positive  that 
he  aiwwys  understood  these  powers  of  attorney  were  to  be 
executed  and  sent  to  him.  He  is  corroborated  by  the  univer- 
sal custom  prevailing  in  such  cases  and  by  the  absolute 
necessity  for  having  such  documents  in  order  to  sell  the 
scrip.  Hence  there  was  no  fraud,  and  the  statement  of  this 
Court,  that  Benson  ''fraudulently  procured  the  execution  of 
powers  of  attorney  in  blank,  and  fraudulently  procured  the 
possession  thereof  after  their  execution,"  receives,  in  our 
opinion,  no  corroboration  from  the  record.  As  found  by  the 
court  below%  the  most  that  can  be  said  is  that  there  was  a 
mutual  mistake  or  a  failure  of  the  minds  to  meet ;  that  there 
was  in  fact  no  agreement,  because  no  two  persons  under- 
stood it  alike. 

Such  being  the  case,  the  decision  of  the  Circuit  Court  of 
Appeals  of  the  Eighth  Circuit,  in  Burk  v.  Johnson,  76  C.  C. 
A.  567,  146  Fed.  209,  covers  the  situation  exactly.  The 
Court  there  said: 

"The  gravamen  of  the  bill  is  the  alleged  false  and 
fraudulent  representations  of  defendant,  and  the  decree 
must  be  sustained,  if  at  all,  upon  proof  of  the  specific 
and  definite  fraud  alleged  in  the  bill.  'The  rule  that 
the  court  will  only  grant  such  relief  as  the  plaintiff  is 
entitled  to  upon  the  case  made  by  the  bill  is  most 
strictly  enforced  in  those  cases  where  plaintiff  relies 
upon  fraud.  Accordingly,  it  has  been  laid  down  that 
where  the  plaintiff  has  rested  his  case  in  the  bill  upon 
imputations  of  direct  personal  misrepresentation  and 
fraud,  he  cannot  be  permitted  to  support  it  upon  any 
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other  ground.'  Daniell's  Ch.  PI.  &  Pr.,  Vol.  1,  page  380; 
Eyre  v.  Potter,  15  How.  41,  56,  14  L.  Ed.  592;  Putnam 
V.  Day,  22  Wall.  60,  66,  22  L.  Ed.  764 ;  Hendryx  v.  Per- 
kins, 52  C.  C.  A.  435,  114  Fed.  801.  Attention  is  called 
to  the  foregoing  rule  because  of  a  claim  that  the  decree 
below  might  be  supported  on  proof  of  a  mutual  mistake. 
We  do  not  wish  to  be  understood  as  intimating  that  the 
proof  shows  such  a  mistake,  but  the  rule  is  alluded  to 
for  the  purpose  of  sharply  defining  the  issue  before  us. 
The  questions  arising  on  this  appeal  will  be  stated  as 
the  opinion  progresses." 

The  fact  that  the  powers  of  attorney  were  executed  in 
blank  would  not,  even  though  the  matter  could  be  considered 
in  this  case,  operate  to  sustain  the  decree  below.  Appellant 
Cobban  had  implied  authority  to  insert  his  own  name  in 
these  documents  and  to  convey  to  Weirick  as  attorney  in  fact 
of  appellee.  This  question  is  fully  discussed  in  our  former 
brief  (pp.  49-68  of  appellant's  brief).  In  addition  to  the 
authorities  there  cited  and  the  questions  there  discussed,  we 
desire  in  this  connection  simply  to  call  the  Court's  attention 
to  the  proposition  that  the  record  is  uncontradicted  that  the 
custom  in  the  sale  of  lieu  land  scrip  was  to  handle  the  mat- 
ter in  the  very  same  manner  that  was  followed  in  this  case ; 
that  is  to  say,  the  papers  furnished  to  Mr.  Cobban  when  he 
paid  for  the  scrip  were  the  kind  and  of  the  form  universally 
and  customarily  furnished  in  the  purchase  of  such  scrip. 
(See  testimony  of  Cobban,  pp.  261-262.) 

In  determining  the  apparent  authority  of  an  agent,  con- 
sideration must  be  given  to  the  custom  prevailing  in  the 
business  transacted  by  the  agent.  The  Supreme  Court  of 
Oregon,  in  Durkee  v.  Carr,  38  Ore.  189,  63  Pac.  117,  states 
the  rule  clearly.     The  Court  there  says: 
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"The  rule  is  elementary  and  universal  that  every 
grant  of  power  by  a  principal  to  his  agent,  where  no 
limitations  are  apparent,  is  to  be  construed  as  carry- 
ing with  it  as  an  incident  thereto,  the  authority  to  do  all 
things  proper,  usual,  necessary,  and  reasonable  to 
carry  into  effect  the  objects  and  purposes  sought  to  be 
accomplished  by  the  authority  conferred." 

In  1  Am.  &  Eng.  Encyc.  of  Law,  996,  997,  the  rule  is 
stated  thus : 

"Parties  in  entering  into  contracts  are  presumed 
to  have  in  view  the  established  usages  and  customs  of 
the  particular  trade  or  business  with  reference  to  which 
they  are  contracting.  Third  persons  in  dealing  with 
an  agent  have  a  right,  therefore,  to  presume  that  he 
has  been  clothed  v/ith  all  the  powers  with  which,  ac- 
cording to  the  custom  of  that  particular  business,  simi- 
lar agents  are  clothed;  and  the  usages  of  the  business 
are  properly  admitted  for  the  purpose  of  interpreting 
the  powers  given  the  agent.     (Our  italics.) 

"The  principle  is  elementary  and  uniform  that  a 
power  given  an  agent  in  a  transaction  carries  with  it 
the  authority  to  do  whatever  is  usual  and  necessary  to 
carry  into  effect  the  principal  power.  And  this  applies 
as  well  to  special  as  general  agents,  unless  the  manner 
of  doing  the  particular  act  is  prescribed  by  the  power." 

In  2  Am.  &  Eng.  Ency.  of  Laiv  &  Practice,  970,  the  same 
rule  is  stated,  and  in  addition  thereto  it  is  there  said : 

"That  he  has  authority  to  adopt  the  usual  and  ordi- 
nary means  of  accomplishing  the  business  with  which 
he  is  intrusted,  unless  such  implied  authority  is  ex- 
pressly negatived  by  the  principal." 

In  this  case  the  custom  was  to  furnish  the  purchaser 
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powers  of  attorney  in  blank,  and  for  the  purchaser  to  in- 
sert his  own  name  or  the  name  of  his  agent  or  nominee  as 
the  attorney  in  fact,  and  to  insert  the  description  of  the 
land  which  he  desired  to  select  or  convey,  as  the  case  might 
be.  For  what  purpose  could  a  scrip  agent  be  presumed  to 
have  possession  of  the  powers  of  attorney  to  convey  if  he 
has  no  authority  to  fill  in  the  blanks? 

We  submit  there  can  be  no  merit  in  the  contention  that 
Cobban  did  not  have  implied  authority  to  do  what  was  done 
by  him  in  this  case. 

The  proposition  that  the  escrow  holder  violated  the  es- 
crow instructions  is,  for  the  reasons  heretofore  stated,  a 
matter  that  cannot  be  considered  in  this  case.  There  was 
no  fraud  on  the  part  of  Benson  in  procuring  the  possession 
of  the  powers  of  attorney  or  any  other  papers,  and  the  lower 
court  did  not  base  its  decree  on  that  ground.  It  based  it 
upon  the  technical  proposition  that  as  a  matter  of  law  a  deed 
delivered  by  an  escrow  holder  in  violation  of  his  instruc- 
tions, regardless  of  the  motive,  was  inoperative  and  void. 
We  insisted  before  and  we  still  insist  that  the  court  cannot 
base  its  decree  on  that  ground,  after  it  has  found  that  there 
was  no  conspiracy  to  defraud.  But  we  further  insist  that 
if  the  proposition  could  be  considered  in  this  case,  the  court 
would  still  be  wrong,  and  this  for  two  good  and  sufficient 
reasons : 

First.  The  assumed  escrow  agreement  under  which  the 
court  decides  this  proposition  is  not  the  agreement  of  the 
parties.  This,  we  think,  we  have  heretofore  sufficiently 
shown. 
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Second.  The  cases  cited  by  the  court  in  support  of  the 
proposition  are  by  no  means  controlling.  It  will  appear 
upon  examination  that  in  those  cases  there  were  other  good 
and  sufficient  grounds  for  sustaining  the  decision;  that  the 
alleged  bona  fide  purchaser  had  actual  or  constructive  notice 
of  defects  in  the  papers  or  in  the  title.  We  submit  that 
there  is  no  modern  authority,  where  the  recording  laws  have 
been  taken  into  consideration,  supporting  the  proposition 
that,  where  a  purchaser  purchases  a  tract  of  land  without 
any  actual  or  constructive  notice  of  defects  in  the  title,  and 
where  the  grantor  is  in  possession  of  the  property,  paying 
and  having  paid  the  taxes  thereon  during  preceding  years, 
and  surrounded  by  all  the  indicia  of  ownership,  he  will  not 
be  protected  by  the  court  from  the  claim  of  a  person  that 
a  deed  in  the  chain  of  title  had  been  carelessly  or  otherwise 
delivered  by  his  escrow  agent  in  violation  of  his  instruc- 
tions. Such  doctrine  sets  at  nought  the  recording  acts  of 
the  State.  The  records  can  no  longer  be  relied  upon  by  a 
purchaser.  He  is  at  the  mercy  of  all  grantors  appearing  in 
the  chain  of  title.  They  may  at  any  time  set  up  the  claim 
that  their  deeds  had  been  taken  out  of  escrow  without  a  full 
compliance  with  the  instructions.  This  doctrine  would  af- 
ford fruitful  opportunities  for  unscrupulous  persons  to  de- 
fraud the  last  purchaser. 

There  can  be  no  good  reason  assigned  why  a  grantor,  who 
selects  an  escrow  agent  to  deliver  his  deed,  should  not,  as  be- 
tween himself  and  an  innocent  purchaser,  bear  the  loss  if 
the  agent  proves  unfaithful  or  untrustworthy.  (See  au- 
thorities cited,  pp.  80-90  of  appellants'  brief.) 

What  was  said  by  the  Supreme  Court  of  Wisconsin  in 
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Van  Etta  v.  Evenson,  28  Wis.  33,  9  Am.  Rep.  486,  relative 
to  a  decision  of  Chief  Justice  Marshall  in  United  States  v. 
Nelson,  2  Brock,  64,  on  the  question  of  filling  in  blanks,  ap- 
plies with  equal  force  to  the  proposition  that  an  innocent 
purchaser  for  value  must  be  sacrificed  for  the  careless  grant- 
or who  has  selected  an  incompetent  or  unfaithful  escrow 
agent.    The  court  said : 

"They  are  grounds  of  the  purest  and  most  unalloyed 
technicality,  originating  in  a  state  of  things  and  condi- 
tion of  the  law  which  have  long  since  passed  away." 

That  the  appellant,  Payette  Lumber  and  Manufacturing 
Company,  was  a  purchaser  for  value  without  notice  and  en- 
titled to  the  protection  of  the  court,  is  fully  discussed  at 
pages  68  to  80  of  appellant's  brief,  and  we  think  it  is  unneces- 
sary to  add  anything  to  what  was  there  said. 

This  Case  Cannot  Be  Distinguished  From  Conklin  v.  Ben- 
son, 159  Cal  785,  116  Pac.  34. 

The  court  below  attempted  to  distinguish  the  decision  of 
the  California  Supreme  Court  in  Conklin  v.  Benson,  swpra. 
It  says  (trans,  p.  509)  : 

"In  that  case  it  was  found  that  w^hen  the  powers  of 
attorney  were,  by  Benson,  delivered  to  the  purchaser, 
they  were  complete,  and  the  inference  is  drawn  that 
they  were  in  that  condition  when  they  left  the  plaintiff's 
hands.  Here  it  is  conceded  that  when  the  plaintiff 
signed  the  instruments,  and  indeed  until  some  time 
after  they  were  delivered  to  Cobban,  they  were  blank,  at 
least  as  to  the  name  of  the  person  authorized  to  exercise 
the  specified  powers." 

We  may  add  that  in  the  respect  mentioned,  the  California 


31 

case  differs  from  the  case  at  bar,  but  there  can  be  no  just 
claim  made  that  there  is  any  other  difference  between  the 
cases.  The  distinction  mentioned  above  between  the  two 
cases  cannot,  for  the  reasons  heretofore  stated,  affect  the 
decision  in  this  case. 

The  other  distinctions  which  the  District  Court  attempts 
to  make  rest  upon  a  pure  conjecture  as  to  what  the  record 
showed  in  the  California  case  and  on  the  assumption  that 
appellee,  Campbell  and  Benson,  had  testified  differently  in 
that  case  from  what  they  did  here.  It  is  submitted  that 
there  is  no  foundation  m  the  record  for  any  other  distinc- 
tion between  the  California  case  and  the  case  at  bar  than 
that  which  pertains  to  the  blanks  in  the  pov/ers  of  attor- 
ney. 

WHEREFORE,  your  petitioners  respectfully  submit  that 
a  rehearing  should  be  granted  in  this  cause,  for  this  Court 
has  clearly  misapprehended  the  grounds  upon  which  the 
district  court  based  its  decree,  and  it  has  erroneously  as- 
sumed that  appellants  waived  in  the  trial  court  the  question 
which  they  had  no  opportunity  to  present  until  they  reached 
this  court,  and  it  has  decided  the  cause  upon  the  violation 
of  an  assumed  contract,  which  is  not  the  contract  of  the 
parties,  and  which  in  no  event  is  before  the  Court  in  a  suit 
on  a  conspiracy  to  defraud. 

Respectfully  submitted, 

RICHARDS  &  HAGA, 
McKEEN  F.  MORROW, 

Solicitors  for  Petitioners. 

I,  Oliver  0.  Haga,  of  couns'el  for  petitioners  above  named, 
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do  hereby  certify  that  in  my  judgment,  the  foregoing  peti- 
tion is  well  founded,  and  that  it  is  not  interposed  for  delay. 


Solicitor  and  of  Counsel  for  Petitioner ^ni.  M.  Cobban,  E. 
B.  Welrick  and  Payette  Lumber  and  Manufacturing 
Company. 
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R.  M.  COBBAN,  E.  B.  WEIRICK, 

Individually,  and  also  as  Trustee, 
and  THE  PAYETTE  LUMBER 
AND    MANUFACTURING 


COxMPANY,  a  Corporation,  V  ^,  . 

^  ;/  )   No.  22^6. 

Appellants,       '  ^ 


VS. 

MOLLIE  CONKLIN, 


Appellee. 


PETITION  FOR  REHEARING 


UPON  APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  IDAHO.  SOUTHERN  DIVISION. 


Lo  the  Honorable ,  the  United  States  Circuit  Court  of 
Appeals,  for  the  Ninth  Circuit: 

Leave  of  court  having  been  first  had  and  obtained, 
we,  as  friends  of  the  court  interested  in  another  action 
that  may  be  affected  by  the  judgment  in  this  case,  hereby 
petition  your  Honorable  Court  to  grant  a  rehearing  of 
said  cause  for  the  reasons  hereinafter  set  forth: 


By  her  bill  complainant  claims  to  be  the  owner  of  an 
undivided  one-half  interest  in  certain  real  property 
situate  in  the  State  of  Idaho,  referred  to  as  "lieu  lands," 
(Trans.,  page  3)  and  bases  her  claim  on  allegations  in 
substance  as  follows:  That  she  owned  an  undivided 
one-half  interest  in  certain  lands  situated  in  California, 
referred  to  as  "base  lands,"  (Trans.,  page  7) ,  and  which 
she  had  agreed  to  sell  to  John  A.  Benson  for  the  sum 
of  Four  ($4.00)  Dollars  per  acre,  and  to  execute  deeds 
therefor  in  favor  of  said  Benson,  to  be  placed  in  escrow, 
and  thereafter  to  be  delivered  to  Benson  upon  payment 
of  the  purchase  price  (Trans.,  page  12).  That,  in  re- 
liance upon  certain  false  and  fraudulent  representations 
of  her  attorney,  Joseph  C.  Campbell,  and  of  said  Ben- 
son, she  signed  certain  instruments,  believing  them  to  be 
deeds  to  Benson  to  be  placed  in  escrow  in  accordance 
with  the  agreement  (Trans.,  page  14),  but  which  in 
fact  proved  to  be  deeds  conveying  the  "base  lands"  to 
the  United  States,  applications  to  select  "lieu  lands"  in 
place  thereof,  and  powers  of  attorney  to  convey  the 
"lieu  lands,"  in  which  powers  of  attorney  the  names  of 
the  donees  of  the  powers  were  left  blank  (Trans.,  page 
17).  That,  at  the  time  these  papers  were  sent  to  her 
for  her  signature,  she  did  not  examine  them,  believing 
and  relying  upon  the  representations  and  promises  of 
Benson  and  Campbell,  and  on  that  account  she  signed 
all  the  papers  without  examination,  believing  them  to 
be  the  deeds  drawn  in  accordance  with  the  agreement, 
and  returned  these  papers,  so  signed,  to  Campbell,  be- 
lieving that  he  would  place,  or  cause  the  same  to  be 


placed,  in  escrow,  and  wholly  protect  her  interest 
(Trans.,  pages  i6  and  17),  but  that  said  Campbell  de- 
livered same  to  Benson  contrary  to  the  agreement. 
(Trans.,  pages  15  and  16.)  That  said  Campbell  and 
Benson  had  conspired  with  defendant  Cobban  and  his 
associates  to  so  induce  complainant  to  surrender  said 
"base  lands"  to  the  United  States  and  thereby  obtain 
and  dispose  of  said  "lieu  lands"  (Trans.,  pages  11  and 
12),  and  that  said  Campbell  wrongfully  and  fraudu- 
lently, and  in  furtherance  of  said  conspiracy,  made  the 
representations  aforesaid  to  said  complainant  (Trans., 
page  15),  and  that  she  did  not  knowingly  sign,  or  au- 
thorize any  person  for  her  to  sign,  said  alleged  powers 
of  attorney,  and  that  they,  and  each  of  them,  were  made 
wholly  without  complainant's  knowledge  or  consent, 
and  are  false  and  forged  (Trans.,  pages  28  and  29),  and 
that  complainant  remained  in  total  ignorance  of  the 
true  facts,  and  all  the  time  believed  that  the  deeds  she 
had  signed  conveyed  the  "base  lands"  to  Benson,  and 
had  been  placed  in  escrow,  until  a  short  time  before  the 
action  was  commenced  (Trans.,  page  18). 

The  Bill  of  Complaint  further  alleges  that  complain- 
ants have  received  only  a  portion  of  the  purchase  price 
(Trans.,  page  35),  and  that  the  "base  lands"  were  in 
fact  surrendered  to  the  United  States  and  the  "lieu 
lands"  patented  by  the  United  States  in  the  name  of  said 
complainant  and  her  co-owners  of  the  "base  lands" 
(Trans.,  pages  33  and  34),  and  that  thereafter  said 
Cobban  executed  a  conveyance  of  said  "lieu  lands"  in 
the  name  of  said  patentees,  by  himself  as  attorney  in 


fact  (TraFis.,  page  30),  and  that  the  other  defendants 
claim  under  this  deed. 

The  trial  court  determined  and  decreed  that  these 
powers  of  attorney  were  void,  and  that  no  title  was 
conveyed  by  Cobban  under  said  powers  of  attorney, 
and  as  a  condition  to  requiring  the  complainant  to  exe- 
cute a  conveyance  to  defendants  determined  that  de- 
fendants must  pay  to  complainant  the  balance  of  the 
purchase  price  unpaid  to  her  by  Benson  (Trans.,  page 
522,  et  seq.) .  The  decree  of  the  trial  court  was  affirmed 
by  this  court  on  appeal. 

In  our  opinion  the  judgment  rendered  by  the  trial 
court  and  affirmed  by  this  court  on  appeal  should  be  re- 
versed for  the  following  reasons: 

( 1 )  Certain  jurisdictional  facts  were  alleged  and  not 
proved; 

(2)  Question  of  delivery  of  Powers  of  Attorney  is  a 
false  issue  in  this  proceeding; 

(3)  Moreover,  the  Powers  of  Attorney  were  legally 
executed  and  delivered  by  complainant,  and  convey- 
ances made  thereunder  by  Cobban  are  binding  on  com- 
plainant. 

JURISDICTIONAL  FACTS  ALLEGED,   BUT  NOT  PROVED. 

The  trial  court,  in  its  decision,  expressly  found  that 
there  is  no  basis  for  a  suspicion  even  that  Cobban  and 
his  associates  purported  to  defraud  or  consciously  par- 
ticipated in  any  scheme  to  defraud  either  the  United 
States  or  complainant;  that  they  had  purchased  the 
scrip  by  mail  in  the  usual  course  of  business  and  were 
not  acquainted  Vvith  either  Benson  or  Campbell,  and 
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had  no  knowledge  of  the  facts  complained  of  by  com- 
plainant (Trans.,  page  499). 

As  the  allegations  of  fraud  and  conspiracy  set  forth 
in  the  complaint  were  not  proved,  we  must  consider 
the  sufficiency  of  complainant's  alleged  cause  of  action 
as  if  no  such  allegations  had  been  made,  and  so  con- 
sidered, the  complaint  would  be  in  form  an  action  to 
quiet  title,  and  would  not  state  a  cause  of  action  within 
the  jurisdiction  of  a  court  of  equity,  because  it  is  not 
alleged  therein  that  plaintiffs  are  in  possession  of  the 
property  involved  in  the  action,  and  this  is  a  necessary 
allegation  in  a  suit  to  quiet  title  in  the  United  States 
courts.  It  follows,  therefore,  that  proof  of  the  allega- 
tions of  fraud  set  forth  in  the  complaint  was  necessary 
to  sustain  the  jurisdiction  of  the  court. 

In  answer  to  a  similar  contention,  Justice  Gilbert  in 
his  decision  states  as  follows: 

"But  the  fraud  of  Benson  was  proven,  and  it  was 
the  proof  of  his  fraud  which  justified  the  decree. 
Benson  fraudulently  procured  the  execution  of 
powers  of  attorney  in  blank,  and  fraudulently  pro- 
cured the  possession  thereof  after  their  execution. 
There  is  no  evidence  that  the  appellee  knowingly 
and  intentionally  executed  those  papers  or  placed 
them  in  Benson's  hands  under  such  circumstances 
as  to  charge  her  with  knowledge  of  his  purpose  to 
use  them  as  he  did.  If  such  had  been  the  case,  she 
would  have  no  standing  in  a  court  of  equity  to 
complain  of  Cobban's  act  of  inserting  names  and 
descriptions  in  the  blanks.  But  the  findings  of  the 
lower  court,  while  they  fall  short  of  sustaining  all 


the  charges  of  fraud,  found  fraud  sufficient 
whereon  to  rest  the  decree.  It  was  not  necessary 
that  the  defendants  should  have  participated  in 
Benson's  fraud.  It  was  enough  that  they  derived 
their  title  through  it.  The  decree,  therefore,  is  not 
inconsistent  with  the  frame  and  theory  of  the  bill, 
and  it  does  not  rest  on  a  ground  entirely  distinct 
from  that  which  the  bill  presents." 

We  agree  that  Benson's  acts  may  properly  be  con- 
sidered in  evidence  as  bearing  on  the  question  as  to 
whether  or  not  the  powers  of  attorney  were  voluntarily 
executed,  and  delivered  by  plaintifif.  That  would  be 
equally  true  if  this  were  an  action  at  law.  But  we  re- 
spectfully contend  that  the  acts  of  Benson,  whether 
fraudulent  or  not,  cannot  be  set  forth  as  a  cause  of 
action,  whether  at  law  or  in  equity,  against  Cobban  and 
his  associates  who  had  no  knowledge  and  were  ad- 
mittedly not  parties  to  the  fraud.  It  may  not  be  im- 
proper to  set  forth  these  acts  of  Benson  in  the  bill  of 
complaint,  but  unless  it  is  shown  by  proper  allegations 
and  proof  that  defendants  were  parties  to  the  fraud,  the 
recital  of  these  acts  in  the  complaint  would  be  mere 
matters  of  inducement,  and  not  the  ultimate  facts,  or 
the  necessary  allegations  upon  which  the  complaint  is 
predicated. 

In  other  words,  a  complaint  to  set  aside  a  deed  exe- 
cuted in  the  name  of  plaintiff  by  a  person  who  pur- 
ported to  act  under  a  void  or  voidable  power  of  attor- 
ney is  sufficient,  if  it  alleges  the  ultimate  facts,  namely 
— that  the  said  power  of  attorney  was  not  executed  or  de- 


livered  by  plaintiff.  And  it  is  not  necessary  to  allege 
the  fraudulent  acts  of  a  third  person  to  explain  these 
ultimate  facts.  Any  such  allegations  of  fraud  are  mere 
matters  of  inducement  and  do  not  constitute  the  cause  of 
action. 

We  submit,  therefore,  that  in  the  present  case  the 
acts  of  Benson,  even  if  shown  to  have  been  fraudulent, 
do  not  justify  a  decree  based  upon  fraud.  At  most  it 
can  only  justify  a  decree  based  upon  the  other  ground 
stated  in  the  decision,  nam.ely — nondelivery  of  the 
powers  of  attorney,  and  upon  this  ground  alone  the 
court  would  not  have  jurisdiction  in  the  present  case 
for  the  reasons  above  stated.  We  contend  therefore, 
that  proof  of  the  alleged  fraud  of  Cobban  and  his  asso- 
ciates was  necessary  to  sustain  the  jurisdiction  of  the 
court  in  the  present  action. 

DELIVERY   OF   POWERS  OF   ATTORNEY   NOT  AxN    ISSUE   IN 
THIS  PROCEEDING. 

But  apart  from  the  question  of  jurisdiction,  com- 
plainant cannot,  consistently  with  her  own  claim,  deny 
the  validity  of  these  powers  of  attorneys,  whether  Ben- 
son acted  fraudulently  or  honestly. 

Plaintiff  might  have  consistently  claimed  to  be  still 
the  owner  of  the  "base  lands"  on  the  ground  that  the 
deeds  to  the  government  were  not  executed  and  de- 
livered as  her  voluntary  act  and  were  therefore  inoper- 
ative to  convey  title.  But  plaintiff  does  not  claim  to 
own  the  "base  lands."  On  the  contrary,  she  alleges  that 
she  is  the  owner  of  the  "lieu  lands,"  and  commenced 
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this  action  to  quiet  her  title  thereto.  She  thereby  af- 
firms and  recognizes  the  validity  of  the  deeds  to  the 
Government,  and  the  other  papers  which  the  Land  De- 
partment considered  sufficient  to  constitute  a  surrender 
of  the  ''base  lands,"  and  a  selection  of  other  lands  in 
lieu  thereof,  in  accordance  with  the  act  of  Congress 
authorizing  the  exchange  of  lands  situated  within  the 
forest  reservation  for  lands  situated  elsewhere. 

It  stands  admitted,  however,  both  by  the  allegations 
of  the  complaint  above  referred  to,  and  by  the  com- 
plainant's own  testimony  that  these  same  powers  of  at- 
torney to  convey,  which  plaintiff  claims  to  be  false  and 
forged,  and  which  the  court  found  were  inoperative  by 
reason  of  nondelivery,  had  been  signed  by  and  received 
from  plaintifif  at  the  same  time  or  times,  under  the  same 
circumstances,  and  as  part  of  the  same  transaction,  and 
together  with  the  deeds  conveying  the  base  lands  to  the 
United  States,  and  the  other  papers  which  passed  to 
the  Government  in  effecting  the  exchange.  (Trans., 
pages  127-135.) 

It  would  seem,  therefore,  that  if  these  powers  of  at- 
torney were  inoperative  by  reason  of  the  fact  that  they 
were  not  executed  and  delivered  as  the  voluntary  act  of 
plaintifif,  so  also  the  deeds  to  the  Government  are  in- 
operative, and  for  the  same  reason.  As  all  these  instru- 
ments came  into  existence  together,  and  as  part  of  the 
same  transaction,  so  must  they  all  stand  or  fall  together. 
If  all  these  instruments  are  inoperative,  complainant  is 
still  the  owner  of  the  "base  lands,"  and  the  United 
States  is  still  the  owner  in  equity  of  the  "lieu  lands" 


which  were  patented  in  reliance  upon  and  in  considera- 
tion of  the  deeds  purporting  to  surrender  the  "base 
lands"  to  the  United  States.  If,  on  the  other  hand,  all 
these  instruments  are  operative,  then  the  "lieu  lands" 
were  lawfully  patented  upon  the  surrender  of  the  "base 
lands,"  and  were  lawfully  conveyed  by  Cobban  acting 
under  valid  powers  of  attorney.  There  can  be  no  mid- 
dle ground.  All  these  instruments  were  either  executed 
and  delivered,  and  therefore  valid,  or  none  were  exe- 
cuted or  delivered,  and  therefore  all  are  invalid.  In 
either  event,  plaintiff  is  not  entitled  to  any  relief  in  this 
action. 

These  observations  we  submit  are  true,  whether  it 
be  considered  that  these  instruments  are  absolutely 
void  and  incapable  of  ratification  or  only  voidable  and 
capable  of  ratification.  If  only  voidable,  they  could 
be  ratified,  but  not  in  part.  It  was  all  one  transaction, 
and  the  complainant  cannot  ratify  the  part  that  was 
beneficial  to  her  and  repudiate  the  part  that  is  to  her 
disadvantage. 

The  trial  court  does  not  definitely  determine  whether 
or  not  the  instruments  signed  by  complainant  were  the 
instruments  called  for  by  the  agreement.  In  this  regard 
the  evidence  is  conflicting,  and  the  court  says: 

"The  truth  probably  is  that,  upon  the  one  side, 
the  plaintifif,  not  being  familiar  with  the  procedure 
by  which  base  lands  are  exchanged  for  lieu  lands, 
gave  little  attention  to,  and  did  not  understand, 
such  explanations  as  may  have  been  made  by  Ben- 
son, and  went  away  with  the  impression  only  that 
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Benson  was  to  purchase,  and  that  she  was  to  deed 
to  him  directly,  her  interest  in  the  base  lands. 
Upon  the  other  hand,  Benson,  being  advised  of  the 
conditions  under  which  base  lands  could  be  han- 
dled and  exchanged,  and  being  familiar  w^ith  the 
procedure,  understood  that  the  owners  would  exe- 
cute, and,  in  due  time,  deliver  such  papers  as  were 
necessary  to  make  the  exchange  and  transfer.  The 
plaintiff  w^anted  to  sell  the  lands  and  was  interested 
particularly  in  procuring  the  desired  price.  Be- 
ing concerned  only  with  the  ultimate  result,  she 
probably  gave  very  little  thought  to  the  means  by 
which  that  result  would  be  reached.  In  view  of 
the  entire  record,  it  is  wholly  improbable,  and  I 
am  unable  to  conclude,  that  Benson  agreed  or  that 
he  understood,  that  he  would  directly  purchase  the 
base  lands,  or  that  deeds  from  the  then  ow^ners  were 
to  convey  the  title  to  him  personally."  (Trans., 
pages  492,  493.) 

But  whether  the  facts  are  as  claimed  by  the  plaintiff, 
or  as  urged  by  the  defense,  it  is  evident  that  there  VN^as 
only  one  transaction,  and  it  is  immaterial  whether  the 
papers  which  plaintiff  signed  were  only  deeds,  or  deeds, 
and  powers  of  attorney  also.  In  either  event,  if  com- 
plainant were  not  bound  by  the  transaction,  she  could 
have  repudiated  all  the  instruments,  and  on  the  other 
hand,  when  she  elected  to  aflirm,  she  must  have  affirmed 
the  transaction  in  its  entirety.  As  these  deeds  and 
powers  of  attorney  came  into  existence  at  the  same  time 
and  as  part  of  the  same  transaction,  they  must  stand  or 
fall  together.     If  the  transaction  is  ratified,  the  instru- 


II 

ments  are  all  valid.  If  the  transaction  is  repudiated, 
all  are  invalid. 

Complainant  could  not  have  repudiated  the  deeds 
and  claimed  the  "base  lands"  as  against  the  govern- 
ment, and  at  the  same  time  have  ratified  the  powers  of 
attorney  so  riiat  the  government  could  not  recover  the 
"lieu  lands"  from  Cobban  and  his  associates.  Neither 
can  complainant  ratify  the  deeds  and  claim  that  the 
"lieu  lands"  were  legally  patented  in  her  name,  and  at 
the  same  time  repudiate  these  powers  of  attorney  which 
passed  at  the  same  time  so  as  to  claim  that  the  convey- 
ance to  Cobban  and  his  associates  is  void. 

In  this  action  the  trial  court  decided  that  the  govern- 
ment was  not  entitled  to  the  "lieu  lands."  It  also  de- 
cided that  plaintiff  was  the  owner  of  these  "lieu  lands" 
as  claimed  by  her,  and  the  trial  court  rests  its  decision  in 
this  respect  expressly  upon  the  ground  of  ratification. 

In  this  connection,  the  trial  court  states: 

"This  suit  is  based  upon  the  theory  that  the 
plaintifif  is  entitled  to  the  fruits  of  the  exchange, 
namely,  the  lands  patented  to  her  by  the  United 
States  in  consideration  of  her  relinquishment  of 
title  to  the  base  lands,  and  therefore  it  may  be  held 
that  by  prosecuting  the  suit,  the  plaintiff  has  rati- 
fied all  proceedings  relating  to  such  exchange." 
(Trans,  page  501.) 

However,  the  trial  court  disregards  the  fact  that  the 
deeds  to  the  Government  and  the  powers  of  attorney  to 
convey  came  into  existence  together,  and  were  signed 
and  sent  forth  by  plaintiff  under  the  same  circumstances 
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and  as  part  of  the  same  transaction,  and  that  therefore 
they  must  be  ratified  or  repudiated  in  entirety.  In  this 
connection  the  court  said: 

"There  is,  however,  no  evidence  to  support  the 
theory  that  the  plaintiff  ever  authorized  or  rati- 
fied the  delivery  of  any  power  of  attorney  to  con- 
vey without  the  prior  payment  to  her  of  the  full 
purchase  price  agreed  upon.  Whether  we  accept 
the  theory  of  the  plaintiff  or  that  of  the  defense, 
whether  the  understanding  was  a  transfer  directly 
to  Benson  of  the  Monache  lands  or  an  exchange 
thereof  with  the  government,  and  thereupon  a 
transfer  of  the  lieu  lands  to  Benson  or  such  person 
as  Benson  might  designate,  according  to  all  of  the 
testimony  payment  of  the  agreed  price  was  to  pre- 
cede the  delivery  of  the  instruments  effecting  a 
transfer  of  the  title  or  the  control  of  the  title  from 
the  plaintiff."     (Trans.,  page  501.) 

We  respectfully  submit,  however,  that  if,  as  stated 
by  the  court,  payment  of  the  purchase  price  was  to  pre- 
cede the  delivery  of  the  instruments  effecting  a  transfer 
of  the  title,  plaintiff  should  not  voluntarily  have  ratified 
the  deeds  to  the  government,  as  she  must  necessarily 
have  done  by  claiming  ownership  of  the  "lieu  lands," 
and  that  having  voluntarily  and  with  knowledge  of  all 
the  facts  prosecuted  her  claim  to  the  "lieu  lands,"  plain- 
tiff thereby  has  ratified  the  entire  transaction,  and  the 
validity  of  the  powers  of  attorney  cannot  any  longer  be 
by  her  denied.  Her  rem.edy  now  is  to  recover  the  un- 
paid portion  of  the  purchase  price  from  Benson,  the 
person  with  whom  she  dealt.    It  is  admitted  by  the  rcc- 
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ord  that  Cobban  and  his  associates  have  already  paid  to 
Benson  the  full  purchase  price  of  the  property. 
(Trans.,  page  497.) 

Moreover,  it  is  important  not  to  lose  sight  of  the  fact 
that  in  this  action  complainant  is  attempting  to  recover, 
not  the  property  alleged  to  have  been  wrongfully  ob- 
tained from  her,  but  the  proceeds  of  said  property. 

In  any  event  under  the  facts  found  in  this  case,  plain- 
tiff v/ould  not  be  entitled  to  these  proceeds — "the  fruits 
of  the  exchange"  as  against  these  defendants.  It  may 
be  conceded  that  she  could  have  recovered  against  Ben- 
son, as  constructive  trustee,  the  proceeds  of  the  prop- 
erty in  his  possession.  But  on  the  theory  of  a  construc- 
tive trust  plaintiff  cannot  reach  beyond  Benson  and 
claim  proceeds  in  the  hands  of  Cobban  and  his  asso- 
ciates who  are  not  parties  to  the  fraud  of  Benson,  and 
who  in  good  faith  purchased  and  paid  a  valuable  con- 
sideration for  the  "scrip"  which  constituted  the  com- 
plete indicia  of  ownership  to  the  lands  in  controversy. 

As  pointed  out  by  the  trial  court,  Benson  was  not  the 
agent  of  either  the  plaintifif,  or  of  defendants  Cobban 
and  his  associates. 

"In  his  transaction  with  Cobban  he  was  the  ven- 
der, and  in  his  relations  with  plaintiff  he  was  the 
vendee,  or  purchaser."     (Trans.,  page  51 1.) 

Although  different  in  form,  the  transaction  is  in  legal 
effect  no  more  favorable  to  complainant  than  if  Ben- 
son had  been  the  grantee  named  in  the  deeds  convey- 
ing the  "base  lands"  and  had  received  the  same  out  of 
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escrow  contrary  to  the  agreement  and  had  exchanged 
them  for  other  lands  which  he  had  subsequently  con- 
veyed to  defendant  Cobban  and  his  associates.  In 
that  case  it  could  not  be  doubted  that  so  long  as  Ben- 
son retained  the  title  of  the  property  received  in  ex- 
change he  would  be  a  constructive  trustee  thereof  for 
plaintiff.  But,  and  it  is  important  to  note,  that  even 
as  against  Benson  plaintiff's  right  to  the  property  so 
received  in  exchange  is  only  an  equitable  right.  In 
this,  it  differs  from  her  right  to  pursue  and  claim 
the  original  property — that  is  a  legal  right  based  upon 
the  fact  of  non-delivery.  Complainant  has,  however, 
no  legal  right  to  the  property  received  in  exchange. 

Her  claim  to  this  property  is  not  based  on  non- 
delivery of  the  original  deeds,  but  on  the  fact  that  the 
original  deeds  did  operate  to  convey  her  title  to  the 
or-iginal  property,  and  that  by  reason  thereof  she  is  en- 
titled to  recover  the  proceeds.  It  is  therefore  an 
equitable  right  founded  on  the  fact  that  by  ratification 
or  otherwise  the  original  deeds  were  operative.  There- 
fore, even  in  an  action  against  Benson  to  recover  the 
property  received  by  him  in  exchange,  as  in  the  sup- 
posed case,  the  question  of  delivery  of  the  original  deeds 
would  be  a  false  issue. 

So  in  the  supposed  case,  as  also  in  the  case  now  under 
consideration,  complainant's  right  to  recover  the  prop- 
erty so  received  in  exchange  after  it  has  passed  to  Cob- 
ban and  his  associates  must  necessarily  be  an  equitable 
right,  and  in  these  cases  also  the  question  of  delivery  or 
non-delivery  of  the  original  deeds  must  necessarily  be  a 
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false  issue.  Neither  can  the  fact  that  the  alleged 
powers  of  attorney  were  separate  from  the  deeds  oper- 
ate to  the  prejudice  of  the  defendants  or  change  the 
legal  or  equitable  rights  of  the  parties.  These  deeds 
and  powers  of  attorney  all  passed  together  as  part  of 
the  same  transaction,  and  as  the  trial  court  expressly 
found,  the  mere  formalities  of  the  transaction  are  imma- 
terial. 

"So  also  it  is  thought  not  to  be  highly  important 
to  determine  whether,  by  the  original  agreement,  it 
was  contemplated  that  title  to  the  base  lands  should 
be  conveyed  directly  to  Benson,  as  is  asserted  by 
the  plaintiff,  or  was  to  be  relinquished  to  the  United 
States  substantially  in  the  manner  testified  to  by 
Benson  and  Campbell.  In  either  view,  the  plain- 
tiff must  have  understood  that,  for  a  certain  speci- 
fied price,  she  was  to  alienate  all  of  her  interest  in 
the  lands,  and,  that  being  the  case,  the  mere  fact 
that  the  conveyances  ran  to  the  United  States,  and 
not  to  Benson,  in  itself  furnishes  no  adequate 
ground  for  the  interposition  of  a  court  of  equity. 
United  States  vs.  Conklin,  169  Fed.  177;  afiirmed, 
177  Fed.  55.  Conklin  vs.  Benson  (Cal.),  159  Cal. 
785,  116  Pac.  34."     (Trans.,  page  499.) 

Complainant,  therefore,  cannot  rely  upon  non- 
delivery of  either  the  deeds  or  the  powers  of  attorney, 
but  in  order  to  recover  against  these  defendants  she 
must  rely  solely  on  her  equities. 

As  above  pointed  out,  defendants  Cobban  and  his  as- 
sociates were  not  parties  to  the  fraud  of  Benson,  and 
they  have  paid  to  Benson  the  full  purchase  price  of  said 
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property.  These  defendants  as  bona  fide  purchasers 
are  protected  against  these  mere  equities  existing  in 
favor  of  plaintiff  because  they  purchased  without  notice, 
except  such  notice  as  they  may  be  charged  with  by  rea- 
son of  the  fact  that  these  powers  of  attorney  came  into 
the  possession  of  defendant  Cobban  with  the  names  of 
the  donees  left  blank.  However,  it  was  shown  by  the 
evidence  that  this  was  in  accordance  with  the  usual 
custom  adopted  upon  the  sale  of  "scrip,"  and  at  any 
rate,  this  does  not  operate  to  excuse  complainant  from 
the  consequences  of  her  careless  acts. 

It  was  by  reason  of  the  initial  carelessness  of  the  com- 
plainant that  one  of  two  innocent  persons  must  now 
suffer.  Defendants  are  therefore  protected  by  the 
equitable  principle  that  "wherever  one  of  two  innocent 
persons  suffer  loss  on  account  of  the  wrongful  act  of  a 
third,  he  who  has  enabled  the  third  person  to  occasion 
the  loss  must  be  the  person  to  suffer."  Moreover,  plain- 
tiff cannot  recover  against  defendants  on  equitable 
grounds  without  showing  a  superior  equity.  This  she 
has  not  done  because  it  stands  admitted  under  the  facts 
of  this  case  that  defendant  Cobban  and  his  associates 
are  as  innocent  of  any  wrong  doing  as  plaintiff  herself, 
and  moreover  that  they  have  already  paid  the  full  pur- 
chase price  for  the  lands. 

THE   POWERS  OF  ATTORNEY  WERE    LEGALLY    EXECUTED 
AND  DELIVERED. 

The  trial  court  determined  that  there  had  been  no 
legal  delivery  of  the  powers  of  attorney,  and  for  this 
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reason  adjudged  the  deeds  executed  by  virtue  of  said 
powers  of  attorney  to  be  void.  On  this  ground  also  the 
judgment  was  affirmed  by  this  court  on  appeal. 

When  we  consider  the  painstaking  manner  in  which 
the  trial  judge  in  his  decision  considered  and  weighed 
the  evidence  we  are  convinced  that  his  determination  of 
the  questions  involved  must  have  great  weight  with  this 
court.  However,  we  think  the  trial  court  erred  in  de- 
termining that  there  was  no  valid  delivery  of  these 
powers  of  attorney  under  the  circumstances  shown  by 
this  case,  and  that  the  court's  determination  of  this  fact 
is  rather  a  conclusion  from  other  facts  than  an  inde- 
pendent finding  of  fact. 

We  are  confirmed  in  this  belief  by  the  language  of  the 
decision  itself  in  which  it  is  admitted  that  the  evidence 
in  reference  to  the  execution  of  these  instruments  is 
"very  fragmentary  and  very  unsatisfactory."  (Trans., 
page  494.) 

In  this  connection  we  quote  further  from  the  de- 
cision as  follows: 

"Subsequently  from  time  to  time,  but  under  just 
what  circumstances  or  how  often  or  when  it  does 
not  appear,  these  papers  came  to  Benson's  hands, 
and  they  now  appear  to  have  consisted  of  a  large 
number  of  deeds  conveying  the  base  lands  to  the 
United  States,  and  an  equal  number  of  applications 
signed  by  the  owners  of  the  base  lands  for  the  selec- 
tion of  lieu  lands,  a  like  number  of  instruments 
empowering  some  undesignated  person  to  make 
selections  of  lieu  lands,  and  also  an  equal  number 
conferring   upon    designated    persons    irrevocable 
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authority  to  convey  the  title  or  titles  of  the  lieu 
lands  to  purchasers  thereof."     (Trans.,  page  495.) 

Therefore,  by  the  language  of  the  decision  it  suf- 
ficiently appears  that  there  is  no  evidence  in  the  record 
which  definitely  shows  that  these  instruments  were  not 
delivered,  and  as  the  instruments  did  in  fact  come  into 
the  possession  of  Benson  and  were  by  him  delivered  to 
Cobban  himself,  a  bona  fide  purchaser,  and  who  in  re- 
liance upon  the  validity  of  these  powers  of  attorney 
executed  conveyance  to  other  bona  fide  purchasers,  we 
think  complainant  should  not  be  allowed  to  show  a 
failure  of  delivery  without  the  production  of  strong 
testimony  in  that  behalf. 

As  the  evidence  shovv'S  without  doubt  that  there  was 
in  fact  a  physical  delivery  of  these  papers,  in  our  judg- 
ment the  burden  of  proving  that  there  was  not  a  legal 
delivery  is  upon  the  complainant,  and  that  therefore  the 
unsatisfactory  state  of  the  testimony  to  which  the  trial 
judge  refers  is  fatal  to  complainant's  case  because  it  is 
not  sufficient  to  show"  non-delivery. 

The  following  quotation  from  the  decision  will,  we 
think,  show  that  the  trial  judge  based  his  determina- 
tion that  there  was  no  delivery  on  the  ground  that  com- 
plainant thought  that  the  messenger  w^ho  received  the 
papers  from  her  came  from  the  office  of  Campbell,  and 
that  she  thought  Campbell  was  her  attorney,  and  that 
he  would  protect  her  interests  in  accordance  with  the 
original  agrement,  which,  according  to  her  belief,  was 
that  the  papers  signed  by  her  would  be  placed  in 
escrow.    In  this  connection  the  court  states: 
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"The  delivery  was  made  either  by  the  Notary 
or  a  subordinate  in  Campbell's  office,  but  whether 
such  delivery  was  the  result  of  fraudulent  col- 
lusion or  only  innocent  inadvertance,  it  was  not 
in  accordance  with  the  original  agreement,  and 
had  the  authorization  or  consent  of  neither  Camp- 
bell nor  the  plaintifif.  ...  In  the  third  place, 
whatever  may  have  been  Campbell's  authority,  he 
did  not  knowingly  deliver  the  instruments.  In 
some  unexplained  manner  they  came  into  Benson's 
possession  without  Campbell's  knowledge  or  con- 
sent. Campbell's  positive  disclaimer  of  knowledge 
is  corroborated  by  the  facts  and  circumstances  of 
the  case.  .  .  .  Whether  Benson  procured  the 
papers  by  deception  or  through  the  inadvertence 
of  the  clerks  in  Campbell's  office,  his  acceptance 
and  use  of  them  constituted  a  fraud  upon  the  plain- 
tifiP's  rights.  There  was  no  legal  delivery  of  the 
instruments  either  by  the  plaintifif  or  by  her  agent." 
(Trans.,  pages  502,  516,  517.) 

In  this  connection,  also,  it  is  important  to  notice  that 
the  trial  court  determined  that  Campbell  never  saw 
these  powers  of  attorney,  or  in  fact  knew  that  they  w^ere 
to  be  executed;  also  that  it  was  not  Campbell's  under- 
standing of  the  original  agreement  that  the  papers 
which  complainant  executed  were  to  be  delivered  in 
escrow;  and  also  that  Campbell  did  not  understand  that 
he  was  acting  as  complainant's  attorney.  (Trans.,  pages 
493,  502,  513.) 

It  appears,  therefore,  from  the  facts  found  and  relied 
upon  by  the  trial  judge  that  complainant's  complete 
claim  of  non-execution  and  non-delivery  of  these  in- 
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struments  rests  upon  her  own  negligence  and  careless 
acts. 

According  to  her  own  testimony  complainant  signed 
a  great  number  of  papers  which  she  thought  were  deeds 
to  Benson  but  which  in  fact  were  deeds  to  the  Govern- 
ment of  the  United  States,  and  did  not  purport  to  be 
deeds  to  Benson,  and  the  name  of  Benson  did  not  appear 
in  any  one  of  them.  According  to  her  own  testimony 
also  she  handed  these  instruments  so  signed  by  her  to  a 
messenger  without  any  instructions,  believing  that  they 
would  find  their  way  to  the  proper  depositary,  and  that 
her  interests  would  be  protected.  These  instruments 
were  in  fact  delivered  into  the  possession  of  the  bene- 
ficiary— by  whom,  at  what  time,  or  in  what  manner  it 
does  not  appear,  but — presumably  by  the  messenger, 
and  there  is  nothing  to  show  that  the  messenger  acted 
contrary  to  his  instructions.  In  this  case,  therefore, 
complainant  by  her  own  careless  acts  did  in  fact  execute 
and  did  in  fact  deliver  the  papers  handed  to  her,  by  the 
messenger,  and  for  that  reason  this  is  not  a  case  where 
the  law  in  reference  to  a  delivery  in  escrow  has  any  ap- 
plication whatever. 

The  trial  court  impliedly  decides  that  complainant 
cannot  rely  upon  her  own  careless  acts  to  defeat  her  own 
signature,  but  nevertheless  fails  to  observe  that  for  the 
same  reason  she  cannot  rely  on  her  own  careless  acts  to 
defeat  her  own  delivery.  In  this  connection  the  de- 
cision reads  as  follows: 
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"It  is  true,  I  think,  that  when  she  signed  the 
large  number  of  documents  sent  to  her  from  Camp- 
belTs  office,  the  plaintiff  acted  without  fully 
understanding  their  legal  import,  but  even  if  it  be 
held  that  having  voluntarily  attached  her  signature 
she  is  chargeable  with  an  understanding  of  their 
meaning  and  legal  effect,  it  still  remains  true  that 
neither  expressly,  nor  impliedly,  did  she  authorize 
their  delivery  to  Benson."     (Trans.,  page  502.) 

But  we  respectfully  contend  that  unless  a  mere 
secret,  unexpressed  intention  of  a  grantor  can  defeat  de- 
livery of  an  instrument,  there  was  a  delivery  in  this 
case.  Complainant  says  she  thought  the  instruments 
brought  to  her  by  a  messenger  were  deeds  to  Benson 
which  the  messenger  delivered  to  Campbell  to  be  placed 
in  escrow  in  accordance  with  her  understanding  of  the 
agreement.  She  did  not  take  the  precaution  either  to 
examine  the  instruments  or  to  inquire  or  direct  to  whom 
they  would  be  delivered  by  the  messenger.  After  the 
instruments  had  passed  into  the  hands  of  innocent  third 
persons  she  discovers  that  these  instruments  which  she 
signed  were  not  the  deeds  which  she  had  supposed  them 
to  be,  also  that  the  messenger  did  not  deliver  them,  as 
she  supposed  he  would  do,  to  Campbell,  whom  she  sup- 
posed was  her  attorney,  and  whom  she  further  sup- 
posed would  protect  her  interests. 

But  if  the  facts  show,  (and  the  facts  do  so  show)  that 
complainant  was  so  careless  as  not  to  read  what  she  was 
signing,  she  will  nevertheless  be  bound  by  her  signa- 
ture as  her  voluntary  act,  notwithstanding  the  fact  that 
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she  did  not  know  the  contents  of  the  instruments,  and 
even  although  she  supposed  them  to  be  something  dif- 
ferent. This  has  been  effectively  decided  by  the 
Supreme  Court  of  this  State  in  another  branch  of  this 
same  litigation,  in  which  complainant  was  a  party — 
Conklin  V.  Benson,  (above  cited). 

So  also,  and  for  the  same  reason,  if  the  facts  show, 
(and  they  do  so  show)  that  the  complainant  was  so  care- 
less as  to  deliver  possession  of  the  written  instruments 
signed  by  her  without  directing  to  whom  they  were  to 
be  delivered,  she  will  be  bound  by  the  delivery  of  these 
instruments  to  the  beneficiary,  even  although  she  sup- 
posd  that  they  were  not  to  be  so  delivered.  Her  care- 
lessness in  both  these  respects  is  shown  by  her  own  testi- 
mony, and  completely  overthrows  her  mere  legal  con- 
clusion that  the  instruments  were  not  executed  and  de- 
livered. 

Under  the  facts  in  this  case  it  is  undoubtedly  true 
that  the  surrender  of  the  papers  signed  by  her  was  as 
voluntary  and  as  much  in  disregard  of  the  consequences, 
as  was  her  act  of  signing  without  knowledge  of  their 
contents.  Indeed,  if  there  is  any  reason  why  these  in- 
struments should  not  be  legally  operative  against  com- 
plainant and  in  favor  of  innocent  persons,  it  is  rather 
because  she  signed  without  sufficient  knowledge,  than 
that  her  delivery  was  without  sufficient  consent,  because 
from  her  own  testimony  we  think  it  fair  to  conclude 
that  she  was  in  fact  willing  to  deliver  these  papers  to 
Benson,  the  beneficiary.  This  appears  by  her  testimony 
as  follows : 
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'^Q.  Now  Mrs.  Conklin,  who  was  to  place  the 
deeds  to  the  Monache  lands  in  escrow  under  the 
agreement  had  at  the  office  of  Campbell  at  the 
meeting  in  August  or  September? 

"A.     I  supposed  Campbell  and  Benson. 

"Q.  Was  anything  said — did  you  understand  at 
that  time  that  Mr.  Benson  was  to  place  these  deeds 
in  escrow? 

"A.     Yes."     (Trans.,  pages  139  and  140.) 

Under  these  circumstances  surely  complainant  should 
not  be  allowed  to  show  that  there  was  not  a  valid  de- 
livery of  these  instruments. 

Although  it  is  undoubtedly  true  that  knowledge  of 
the  contents  of  an  instrument  as  well  as  consent  to  its 
delivery,  are  essential  to  the  due  execution  of  any  writ- 
ing, nevertheless,  in  this  case,  as  in  Conklin  v.  Benson, 
(above  cited),  careless  disregard  of  the  contents  of  the 
instrument  is  equivalent  to  knowledge  as  a  matter  of 
law;  and  for  the  same  reason,  also,  the  careless  disre- 
gard in  this  case  as  to  the  disposition  of  the  instruments 
is  equally  as  a  matter  of  law  equivalent  to  consent  to 
delivery.  The  decision  in  this  case  as  it  now  stands, 
therefore,  cannot  be  reconciled  with  the  decision  in 
Conklin  v.  Benson  as  the  trial  judge  in  his  decision  at- 
tempted to  do. 

In  our  opinion  the  facts  in  the  case  now  under  con- 
sideration show  both  a  careless  execution  and  a  careless 
delivery,  but  an  execution  and  delivery  nevertheless 
binding  upon  complainant  in  favor  of  innocent  third 
persons.     In  the  above  quoted  portion  of  the  opinion 
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of  this  court  upon  this  appeal  it  is  declared  tliat  if  com- 
plainant had  knowingly  and  intentionally  executed 
these  papers  or  placed  them  in  Benson's  hands  under 
such  circumstances  as  to  charge  her  with  knowledge  of 
his  purpose  to  use  them  as  he  did,  she  would  have  no 
standing  in  a  court  of  equity  to  complain  of  Cobban's 
act  of  inserting  names  and  descriptions  in  the  blanks. 
We  contend  that  such  is  the  law  and  we  also  earnestly 
contend  that  the  facts  in  this  case  show  that  com- 
plainant signed  and  delivered  possession  of  these  papers 
without  regard  to  the  consequences,  and  so  carelessly  as 
to  constitute  knowledge  and  intent  in  law,  and  to  pre- 
clude her  from  any  relief  in  a  court  of  equity  against 
these  defendants,  who  should  not  be  made  to  sutfer  by 
reason  of  these  very  acts  of  carelessness. 

Respectfully  submitted, 

GUSHING  &  GUSHING, 

WM.  s.  Mcknight, 

Attorneys  at  Law^,  Amici  CuritE. 


I,    Charleo  a*   Cuabing,    one  of  the  above^ 
ziamed  attornqya  at  law,   araioi  duriae» 
hereby   oertifj    that  In  rr^  Judt:?nent  Uio 
foregoing  TDctition  is  -elX  founded  lix^ 

that  it  iBnot  ^no  od  for  (^ 

■<  f   o     .  • 


No.    2245  6 

(Hxxtmt  fflflurt  af  KppmlB 

Sot  %  Ntntli  Oltrrmt 


WM.   H.   MOORE,  Jr.,   as  Trustee  in  Bankruptcy  of  the 

Estate  of  BENJAMIN   C.   CRANDALL,   Bankrupt, 

Petitioner, 
vs. 

NELLIE  xM.  CRANDALL,  Claimant, 

Respondent. 

In  the  Matter  of  BENJAMIN  C.  CRANDALL,  Bankrupt. 


f  rtttwtt  for  Umatott 

T&whn  ^Prttott  24h  of  %  Bankruplrg  Art  of  Cdottgr^sB, 

ApprooFi  Suly  1,  lB9a.  to  Sfota^,  ttt  Mmn  of 

2jaui.  a  Qlrrtattt  (§vhn  of  tift  l^mUh  ^MtB 

liBtrut  (Eourt  for  %  ^ow%rtt  itatrtrt 

of  (Haliforttta,  ^outlj^rtt  Itutatott. 


FILE 

f-tii  28  1913 


FiLMF.R  Broi.  Co.  Print.  J30  Jackson  St.,  S.  F.,  Cal. 


No.    2245 

ffiirrmt  (Hanxt  of  Ap^i^aliS 

3For  III?  Ntntli  Oltrrmt 


WM.   H.   MOORE,  Jr.,   as  Trustee  in  Bankruptcy  of  the 
Estate  of  BENJAMIN   C.   CRANDALL,   Bankrupt, 

Petitioner, 

vs. 

NELLIE  M.  0 RANDALL,  Claimant, 

Respondent. 

In  the  Matter  of  BENJAMIN  C.  CRANDALL,  Bankrupt. 


xtxan  for  Ematon 


Ittbfr  0?rttmt  24h  of  tlj?  lattkruptrg  Art  sxf  (Han^nBB, 

Approu^ii  3ulg  1,  IBSB.  in  Sma?,  t«  Hatter  of 

^aui.  a  Cflprtatn  (3xhsv  of  tl^  IttttFli  #lat^H 

SiBtrtf t  dotwrt  for  tijr  g>0MtI|rrtt  itHtrtrt 

of  Olaltforttta,  ^ootljrrn  Itmatott. 


FiLMER  Bros.  Co.  Print.  330  Jackson  St..  S.  F..  Cal. 


INDEX     OF     FEINTED     TRANSCRIPT     OF 
RECORD. 


[Clerk's  Note:  When  deemed  likely  to  be  of  an  important  nature, 
•rrora  or  doubtful  matters  appearing  in  the  original  certified  record  are 
printed  literally  in  italic;  and,  likewise,  cancelled  matter  appearing  in 
the  original  certified  record  ia  printed  and  cancelled  herein  accord- 
ingly. When  possible,  an  omission  from  the  text  is  indicated  by 
printing  in  italic  the  two  words  between  which  the  omission  seems 
to  occur.  Title  heads  inserted  by  the  Olerk  are  enclosed  within 
brackets.] 

Page 
Certificate   of   Clerk   U.   S.   District   Court  to 

Copy  of  Claim  of  Nellie  M.  Crandall,  etc. .  .     14 
Claim  of  Nellie  M.  Crandall 5 

EXHIBITS : 

Exhibit  No.  1  (Promissory  Note  Dated  May 
20,  1911,  from  Benjamin  C.  Crandall  to 

Nellie  M.  Crandall) 4 

Exhibit  No.  2   (Certificate    of   Referee    in 

Bankruptcy) 8 

Exhibit  No.  3  (Petition  for  Review  by  U.  S. 

District  Court) 11 

Exhibit  No.  4  (Order  Affirming  Report  of 
Referee  and  Allowing  Claim  of  Nellie 

M.  Crandall) 13 

Notice  of  Filing  Petition  for  Revision 19 

Order   of   Referee   Allowing   Claim   of    Nellie 

Crandall 8 

Order  of  U.  S.  District  Court  Allowing  Petition 
for  Revision  and  That  Clerk  Prepare  Rec- 
ord       17 


ii       Wm.  H.  Moore ^  Jr.,  vs.  Nellie  M.  Crandall. 

Index.  Page 

Petition  to  Revise  in  Matter  of  Law  an  Order 

Allowing  Claim  of  Nellie  M.  Crandall 1 

Proof  of  Unsecured  Debt 5 

Report  of  Referee  in  Bankruptcy 8 

Stipulation  as  to  Record  and  Facts 16 


In  the  United  States  Circuit  Court  of  Appeals  in  and 
for  the  Ninth  Circuit. 

m  BANKRUPTCY. 

In   the   Matter   of   BENJAMIN    C.    CRANDALL, 

Bankrupt. 

Petition  to  Revise  in  Matters  of  Law  an  Order 
Allowing  Claim  of  Nellie  M.  Crandall. 

To  the  Honorable  Judges  of  the  United  States  Circuit 
Court  of  Appeals,  in  and  for  the  Ninth  Circuit: 

The  petition  of  Wm.  H.  Moore,  Jr.,  respectfully 
represents  that  he  is  and  was  at  all  times  herein 
mentioned  the  duly  elected,  qualified  and  acting 
trustee  of  the  estate  of  Benjamin  C.  Crandall,  bank- 
rupt: 

That  on  the  4th  day  of  June,  1912,  Nellie  M.  Cran- 
dall, the  wife  of  said  bankrupt,  filed  a  claim  for 
$2,104.25  in  the  above-entitled  matter  against  the 
estate  of  her  husband,  the  said  Benjamin  C.  Cran- 
dall, with  Lynn  Helm,  Esq.,  one  of  the  Referees  in 
Bankruptcy  in  and  for  the  District  Court  of  the 
United  States,  Southern  District  of  California, 
Southern  Division;  a  certified  copy  of  said  claim  is 
filed  and  made  a  part  hereof,  marked  Exhibit  No.  1. 

That  thereupon  your  petitioner,  as  trustee  of  the 
estate  of  the  said  Benjamin  C.  Crandall,  bankrupt, 
entered  oral  objections  to  that  portion  of  said  claim, 
the  consideration  of  which  is  based  upon  services 
rendered  by  said  claimant  to  said  bankrupt,  on  the 
ground  that  said  claimant  as  the  wife  of  said  bank- 
rupt was  not  entitled  to  prove  a  claim  against  the 
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said  estate  for  services  rendered  by  [1*]  her  to 
her  husband,  while  they  are  living  together  as  hus- 
band and  wife. 

That  thereafter,  upon  due  hearing  of  said  claim 
and  the  objections  thereto,  by  an  order  of  said  Ref- 
eree in  Bankruptcy,  said  claim  was  allowed  for  the 
sum  of  $1,325.00,  the  said  sum  being  the  amount  of 
money  loaned  to  said  bankrupt  by  said  claimant  with 
Interest,  to  which  allowance  your  petitioner  takes  no 
exception,  and  said  claim  was  disallowed  by  said 
Referee  for  the  unpaid  balance  due  for  services  ren- 
dered, by  said  claimant  to  said  bankrupt.  That  a 
copy  of  said  order  of  said  Referee  upon  the  claim  of 
said  Nellie  M.  Crandall  is  made  a  part  of  and  in- 
cluded in  the  certificate  of  Referee  upon  review^  of 
said  order  hereinafter  referred  to.  That  a  certified 
copy  of  said  certificate  of  Referee  upon  review  is 
made  and  filed  as  a  part  hereof,  marked  Exhibit 
No.  2. 

That  thereafter,  to  wit,  on  the  15th  day  of  June, 
1912,  said  claimant  filed  his  petition  with  said  Ref- 
eree in  Bankruptcy  for  a  review  by  the  District 
Judge  of  said  order  disallowing  that  portion  of  said 
claim  which  is  based  upon  the  balance  due  for  ser- 
vices rendered  to  said  bankrupt.  A  certified  copy 
of  said  Petition  for  Review  of  said  Order  of  said 
Referee  is  made  and  filed  as  a  part  hereof,  and 
marked  Exhibit  No.  3. 

That  thereafter,  and  on  the  22d  day  of  June,  1912, 
the  said  Lynn  Helm,  Esquire,  Referee  in  Bank- 
ruptcy as  aforesaid,  filed  in  the  office  of  the  clerk  of 

*Page-iiumber  appearing  at  foot  of  page  of  original  certified  Record. 
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said  District  Court,  his  certificate  upon  said  Petition 
of  said  Nellie  M.  Crandall  for  review  of  said  order, 
which  certificate  is  hereinabove  referred  to,  and  a 
certified  copy  thereof  attached,  made  and  filed  as  a 
part  hereof,  and  marked  Exhibit  No.  2  as  afore- 
said.    [2] 

That  thereafter,  said  matter  was  duly  and  regu- 
larly set  down  for  hearing  before  said  District  Court, 
and  the  said  matter  having  been  argued  and  duly 
submitted  to  the  Honorable  Olin  Wellborn,  Judge  of 
said  District  Court,  said  Court  entered  an  order  re- 
versing the  order  of  said  Referee  and  allowing  that 
portion  of  said  claim  which  is  based  upon  the  bal- 
ance due  for  services  rendered  by  said  claimant  to 
said  bankrupt.  That  a  certified  copy  of  said  order 
of  said  District  Court  reversing  said  order  of  said 
Referee  is  made  and  filed  as  a  part  hereof,  marked 
Exhibit  No.  4. 

Your  petitioner  further  says  that  he  is  aggrieved 
by  the  order  of  said  District  Court  reversing  the  or- 
der of  said  Referee,  and  is  injured  thereby,  and  that 
the  errors  complained  of  consist: 

First :  In  holding  that  the  claimant,  as  the  wife  of 
said  bankrupt,  was  entitled  to  prove  a  claim  for  ser- 
vices rendered  to  said  bankrupt  in  his  business  while 
they  are  living  together  as  husband  and  wife. 

Second:  In  holding  that  the  contract  for  services 
upon  which  said  claim  is  based  was  not  illegal. 

Third:  In  holding  that  the  contract  for  services 
upon  which  said  claim  is  based  was  not  void. 

Fourth:  In  holding  that  the  contract  for  services 
upon  which  said  claim  is  based  is  not  prohibited  by 
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the  public  policy  of  the  State  of  California. 

Fifth:  In  holdino^  that  said  bankrupt,  as  the  hus- 
band of  said  claimant,  was  not  entitled  to  the  ser- 
vices of  claimant  without  compensation  therefor. 

Sixth :  Tn  holdino-  that  the  earnings  of  said  claim- 
ant for  services  rendered  to  bankrupt  did  not  con- 
stitute community  property  as  defined  by  the  stat- 
utes of  the  [3]  State  of  California,  and  thereby 
subject  to  the  debts  of  said  bankrupt. 

WHEREFORE,  your  petitioner  prays  that  said 
order  of  said  District  Court  be  reviewed  and  revised 
in  matters  of  law,  and  that  said  order  be  reversed; 
and  for  all  proper  relief  herein. 

W.  T.  CRAIG  and 
CARROLL  ALLEX, 
Attorneys  for  Wm.  H.  Moore,  Jr.,  Trustee  of  the  Es- 
tate of  Benjamin  C.  Crandall,  Bankrupt,  Peti- 
tioner.    [4] 

Exhibit  No.  1. 
Certified  Copy. 
NOTE. 
$1275.  May  20th,  1911. 

On  demand  after  date,  I  promise  to  pay  to  the  or- 
der of  Nellie  M.  Crandall  Twelve  Hundred  Seventy- 
five  Dollars  at  mv  office,  Pasadena,  Cal. 


$1050. 

May  3d^ 

150. 

"      4     lvalue  Received. 

75. 

"    14   J 

BENJ.  C.  CRANDALL. 

No. - 

Due 
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In  the  District  Court  of  the  United  States,  Southern 
District  of  California. 

IN  BANKRUPTCY. 

In   the   Matter   of   BENJAMIN   C.    CRANDALL, 

Bankrupt. 

Proof  of  Unsecured  Debt. 

At  Pasadena,  in  said  Southern  District  of  Califor- 
nia, on  the  3d  day  of  June,  A.  D.  1912,  came  Nellie 
M.  Crandall,  of  Pasadena,  in  the  county  of  Los  An- 
geles, and  State  of  California,  and  made  oath  and 
says  that  Benjamin  C.  Crandall,  the  person  by  whom 
a  petition  for  adjudication  of  bankruptcy  has  been 
filed,  was  at  and  before  the  filing  of  said  petition, 
and  still  is,  justly  and  truly  indebted  to  the  said 
deponent  in  the  sum  of  Twenty-one  Hundred  Four 
and  25/100  ($2104.25)  Dollars;  that  the  considera- 
tion of  said  debt  is  as  follows :  Balance  due  for  wages 
as  clerk  in  the  store  of  bankrupt,  in  the  city  of  Pasa- 
dena, from  October  10,  1911,  to  January  11,  1912, 
continuously,  exclusive  of  Sundays  and  holidays,  at 
the  agreed  wages  of  $20.00  per  week,  and  it  was  spe- 
cifically agreed  between  bankrupt  and  claimant,  that 
the  claimant  was  to  [5]  receive  from  bankrupt 
the  sum  of  $20  each  week,  for  her  services,  for  her 
own  and  separate  use,  of  which  $10'  was  to  be  drawn 
each  week  and  was  so  drawn,  and  the  remaining  $10 
each  week  was  to  be  left  in  the  business  until  con- 
ditions were  easier,  or  until  the  termination  of  said 
business,  and  that  the  said  balance  of  $10  per  week 
so  unpaid  aggregates  the  sum  of  $130  for  labor  so 
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rendered  within  three  months  next  immediately  pre- 
ceding the  filing  of  bankrupt's  petition  in  this  mat- 
ter. 

That  in  addition,  claimant  rendered  services  for 
sixty-one   weeks   next   immediately  preceding   the 
three  month  period  above  indicated,  at  the  rate  of 
$20  per  week,  according  to  the  agreement  above  set 
forth,  which  agreement  was  made  at  the  opening  of 
bankrupt's  business;  that  of  said  amount,  claimant 
received  only  the  sum  of  $10  each  week,  and  the  re- 
maining sum  of  $10  per  week  for   sixty-one   weeks 
next  immediately  preceding  the  three  month  period 
above  set  out  is  now  wholly  due,  owing  and  unpaid, 
and  it  Avas  especially  agreed  between  claimant  and 
bankrupt  that  said  entire  wages  were  to  be  paid  to 
claimant  as  her  own  separate  property  after  said 
wages,  to  wit,  $10  were  paid  each  week,  the  remain- 
ing half  to  be  paid  when  the   business   was   on  an 
easier  footing,  or  at  the  conclusion  of  said  business. 
That  no  part  of  said  debt  has  been  paid,  except  as 
aforesaid,  nor  has  any  note  been  received  for  said 
indebtedness,  not  for  any  part  thereof,  nor  has  any 
judgment  been  rendered  thereon,  nor  are  there  any 
setoffs  or  counterclaims  to  the  same,  except  as  above 
stated,  and  that  deponent  has  not,  nor  has  any  per- 
son by  her  order,  or  to  her  knowledge  or  belief,  for 
her  use,  had  or  received  any  manner  of  security  for 
said  debt  or  debts  whatever;  that  in  addition,  claim- 
ant borrowed  upon  the  credit  of  her  property  in  the 
city  of  Pasadena     [6]     and  secured  by  a  mortgage 
thereon,  the  sum  of  $1,500,  and  upon  the  3d  day  of 
May,  1911,  loaned  the  bankrupt  the  sum  of  $1,050; 
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on  the  4tli  day  of  May,  1911,  $150,  and  on  the  14th 
day  of  May,  $75.00,  a  total  of  $1,275  in  cash,  lawful 
money  of  the  United  States,  and  received  from  said 
bankrupt  on  the  20th  day  of  May,  1911,  his  note  for 
said  sum,  which  original  note  is  hereto  attached  and 
designated  as  Exhibit  "A,"  and  made  a  part  hereof; 
that  there  are  no  setoffs  or  counterclaims  to  said 
note,  nor  any  part  thereof,  nor  has  the  same  or  any 
part  thereof  been  paid;  that  the  entire  said  sum  of 
$1,275,  together  with  interest  at  the  rate  of  7  per 
cent  per  annum,  from  May  20,  1911,  to  wit.  Eighty- 
nine  and  25/100  (89.25)  Dollars,  is  now  wholly  due, 
owing  and  unpaid,  and  that  deponent  has  not,  nor 
has  any  person  by  her  order  or  to  her  knowledge  or 
belief,  for  her  use,  had  or  received  any  manner  of 
security  for  said  debt  whatever. 

NELLIE  M.  CRANDALL. 

Subscribed  and  sworn  to  before  me  this  3d  day  of 
June,  1912. 

[Seal]  JAMES  WHEELER  MORIN, 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

[Endorsed]:    No.    918.     United    States    District 
Court,  Southern  District  of  California  (Bankruptcy) 
In  the  Matter  of  Benjamin  C.  Crandall,  Bankrupt 
Proof   of    Secured   Debt   by   Agent   by   Nellie   M 

Crandall    for     $2,104.25.     Allowed ,     19— 

,  Referee  in  Bankruptcy.     J.  W.  Morin 

Attorney  for  Claimant,  Pasadena,  CaL,  Dodworth 
Bldg.  Filed  June  4,  1912,  at  3  o'clock  P.  M.  Lynn 
Helm,  Referee.  Allowed  June  6,  1912,  for  $1,325.00. 
Helm,  Referee.     [7] 
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Exhibit  No.  2. 

[Certificate  of  Referee  in  Bankruptcy.] 

In  the  District  Court  of  the  United  States  of  the 
Soutlterfi  District  of  California,  Southern  Divi- 
sion. 

IK  BANKRUPTCY— No.  918. 

In  the  Matter  of  BENJAMIN  C.  GRAND  ALL, 

Bankrupt. 

To  the  Hon.  OLIN  WELLBORN,  Judge  of  said 
Court : 

I,  Lynn  Hehu,  Referee  in  Bankruptcy,  in  charge  of 
these  proceedings  do  hereby  certify : 

That  in  the  course  of  said  proceedings  an  order  was 
made  and  entered  on  the  6th  da}^  of  June,  1912,  in 
words  and  figures  as  follows:     [8] 

In  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Southern  Divi- 
sion. 

In  the  Matter  of  BENJA^IIN  C.  CRANDALL, 

Bankrupt. 

Order  [of  Referee]  Allowing  Claim  of  Nellie  M. 

Crandall. 

It  appearing  that  Nellie  M.  Crandall,  the  wife  of 
said  bankrupt,  has  filed  in  said  court  her  claim 
against  said  estate  in  the  sum  of  $2,104.25,  consist- 
ing of  $1,364.25,  constituting  cash  advances  made  to 
said  bankrupt,  together  with  interest  thereon  at  the 
rate  of  7%  and  $610.00,  claimed  as  wages  earned  in 
the  store  of  said  bankrupt  within  two  3^ears  last  past, 
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and  $130.00,  as  wages  earned  in  the  store  of  said 
bankrupt  within  three  months  prior  to  the  bank- 
ruptcy proceedings  herein,  and  said  trustee  having 
objected  to  the  allowance  of  said  claim  for  wages, 
either  the  general  or  preferred  claim,  on  the  ground 
that  claimant,  as  the  wife  of  the  bankrupt  was  not 
entitled  to  recover  a  claim  against  her  husband  or 
his  estate  in  bankruptcy  for  services  rendered  by  her 
to  her  husband  while  they  are  living  together  as  hus- 
band and  wife,  good  cause  appearing  therefor, 

IT  IS  ORDERED  that  the  claim  of  Nellie  M. 
Crandall,  the  wife  of  said  bankrupt,  for  cash  ad- 
vances made,  together  with  interest  thereon,  be  and 
the  same  is  hereby  allowed  in  the  sum  of  $1,325.00, 
and  the  claim  of  said  Nellie  M.  Crandall  for  wages 
earned  both  general  and  preferred  claims,  be,  and 
the  same  is  hereby  disallowed. 

Dated  June  6th,  1912. 

LYNN  HELM, 
Referee  in  Bankruptcy.     [9] 

That  afterwards  on  the  15th  day  of  June,  1912, 
Nellie  M.  Crandall,  the  creditor  in  said  proceedings, 
feeling  aggrieved  thereat,  filed  a  petition  for  review 
which  was  granted. 

That  so  far  as  the  order  above  is  concerned,  the 
evidence  upon  which  it  is  based  is,  that  Mrs.  Cran- 
dall, the  claimant,  is  the  wife  of  the  bankrupt  Ben- 
jamin C.  Crandall,  and  as  such  was  living  with  him 
at  all  times  during  which  it  is  alleged  that  he  became 
indebted  to  her  in  that  portion  of  the  claim  which  is 
disallowed,  and  which  was  for  wages  alleged  to  have 
been  earned  b}^  Mrs.  Crandall  while  in  the  employ  of 
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her  husband,  and  as  such,  she  was  employed  by  her 
husiband,  at  his  place  of  business  in  the  city  of  Pasa- 
dena, and  was  to  have  twenty  dollars  a  week  for  serv- 
ices, ten  dollars  payable  each  week,  and  ten  dollars  to 
be  left  on  account  weekly  until  it  was  paid.  It  was 
not  paid  and  was  never  reduced  to  her  possession, 
and  at  the  time  of  the  filing  of  the  petition  in  bank- 
ruptcy the  unpaid  ten  dollars  was  still  due  and  owing, 
which  amounted  in  all  to  the  sum  of  Six  Hundred 
Dollars  earned  within  two  years  last  past,  and  One 
Hundred  and  Thirty  Dollars  earned  within  three 
months  immediately  prior  to  the  bankruptcy  pro- 
ceedings, no  part  of  which  was  paid  by  the  bankrupt. 

The  question  presented  on  this  review  is,  can  the 
wife  in  a  bankruptcy  proceedings  have  a  claim  al- 
lowed against  the  estate  of  the  bankrupt  for  wages 
earned  by  her  while  they  were  living  together,  and 
while  she  was  working  for  him,  and  which  wages 
have  not  been  reduced  to  the  possession  of  the  wife 
prior  to  the  filing  of  the  petition  in  bankruptcy? 
The  husband,  as  the  head  of  the  marital  community, 
is  entitled  to  the  service  of  his  wife  living  with  him. 
Her  earnings  or  wages  which  [10]  she  would  be 
otherwise  entitled  to  constitute  community  property, 
and  as  such  they  belong  to  the  husband,  and  cannot  be 
recovered  from  him  in  the  absence  of  a  previous 
agreement  that  they  should  be  hers  or  be  released  by 
him  to  her.  There  is  no  evidence  in  this  case  of  any 
such  previous  agreement. 

I  hand  up  herewith  for  the  information  of  the 
Judge  the  proof  of  claim  of  Nellie  M.  Crandall.  The 
Reporter's  transcript  of  the  testimony  taken  on  the 
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hearing  of  the  objections  to  said  claim.     The  objec- 
tions of  the  trustee  to  said  claim  were  oral. 
Dated  June  17,  1912. 

LYNN  HELM, 
Referee  in  Bankruptcy. 

[Endorsed] :  No.  918.  In  the  United  States  Dis- 
trict Court,  District  of  California,  Southern  Divi- 
sion. In  the  Matter  of  Benjamin  C.  Crandall,  Bank- 
rupt. Filed  Jan.  24,  1913,  nunc  pro  tunc  as  of  June 
22,  1912,  at  45  min.  past  1  o'clock  P.  M.  Wm.  M. 
Van  Dyke,  Clerk.  C.  E.  Scott,  Deputy.  Lynn 
•  Helm,  510  Los  Angeles  Trust  Building,  Los  Angeles, 
Cal.     [11] 

Exhibit  No.  3. 

In  the  District  Court  of  the  United  States,  South- 
ern District  of  California. 

IN  BANKRUPTCY. 

In  the  Matter  of  BENJAMIN  C.  CRANDALL, 

Bankrupt. 

Petition  for  Review  [by  U.  S.  District  Court.] 
To  the  Honorable  LYNN  HELM,  Referee  in  Bank- 
ruptcy, for  the  Southern  District  of  California : 

Nellie  M.  Crandall  of  Pasadena,  in  the  county  of 
Los  Angeles,  in  the  said  Southern  District  of  Cali- 
fornia, respectfully  represents  to  the  Referee  that 
on  the  6tli  day  of  June,  last  past,  said  Referee  made 
an  order  disallowing  petitioner's  claim,  heretofore 
filed  against  said  bankrupt's  estate,  in  two  particu- 
lars, to  wit :  Referee  disallowed  said  NeUie  M.  Cran- 
dall's  claim  for  unpaid  wages  earned  by  her  in  the 
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s<'i-vice  of  bankrupt  within  three  months  next  im- 
mediately preceding  the  filing  of  bankrupt's  petition 
in  bankruptcy,  in  the  sum  of  $130.00;  your  petitioner 
respectfully  ur^es  that  the  same  should  be  allowed  as 
a  preferred  claim  against  the  estate  of  said  bank- 
rupt, and  secondly,  said  Referee  did  on  the  same  day 
disallow  another  portion  of  the  claim  of  said  Nellie 
M.  Orandall  in  the  sum  of  $610.00,  unpaid  wages 
due  hei'  on  account  of  personal  services  rendered  by 
her  in  the  bankrupt's  employ,  within  the  period  of 
sixty-one  weeks  next  immediately  preceding  the 
period  of  three  months  above  referred  to;  that  the 
claims  of  petitioner  are  more  fully  set  out  in  her 
Proof  of  Unsecured  Debt  on  file  before  said  Referee, 
to  which  reference  is  hereby  made  for  further  par- 
ticulars.    [12] 

That  your  petitioner  respectfully  urges  that  the 
Referee  erred  in  so  much  of  his  order  disposing  of 
petitioner's  claim  against  said  estate  as  refers  to 
said  claim  of  $130.00,  a  preferred  claim,  and  the  sum 
of  $610.00,  a  general  claim,  and  your  petitioner  cit- 
ing this  as  an  error,  hereby  asks  for  a  review  from 
Referee's  order  in  reference  to  the  said  claim  of 
$130.00,  preferred  wages,  and  the  sum  of  $610.00, 
general  claim,  and  no  other  part  of  his  order. 

Your  petitioner  respectfully  asks  that  Referee 
forthwith  certifj^  to  the  Judge  of  the  District  Court 
of  the  United  States,  Southern  District  of  California, 
the  question  presented  by  petitioner's  petition  in 
those  two  respects,  to  wit,  whether  a  wife  of  a  bank- 
rupt shall  be  allowed  a  claim  for  unpaid  wages  due 
her  for  personal  services  performed  in  the  employ- 
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ment  of  the  bankrupt  in  his  business,  under  an  ex- 
press agreement  with  him  fixing  the  rate  of  said 
wages,  which  were  unpaid  at  the  time  of  said  bank- 
ruptcy. 

Dated  this day  of  June,  1912. 

NELLIE  M.  CRANDALL, 

Petitioner. 
By  J.  W.  MORIN, 

Her  Attorney. 

[Endorsed] :  918.  In  the  District  Court  of  the 
United  States  for  the  Southern  District  of  Cali- 
fornia. In  the  Matter  of  Benjamin  C.  Crandall, 
Bankrupt.  Petition  for  Review  Original.  Re- 
ceived Copy  June  15th,  1912.  W.  T.  Craig  &  Car- 
roll Allen,  Attys.  for  Trustee.  Filed  June  20,  1912, 
at  10  min.  past  3  o  'clock  P.  M.  Wm.  M.  Van  Dyke, 
Clerk.  Virgil  W.  Owen,  Deputy.  J.  W.  Morin, 
208  Dodworth  Bldg.,  Pasadena,  Cal.,  Attorney  for 
Petitioner.  Filed  June  15,  1912,  at  11  o'clock  A.  M. 
Lynn  Helm,  Referee.     [13] 

Exhibit  No.  4. 

[Order  Affirming  Report  of  Referee  and  Allowing 
Claim  of  Nellie  M.  Crandall.] 

At  a  stated  term,  to  wit,  the  January  Term,  A.  D. 
1913,  of  the  District  Court  of  the  United  States 
of  America,  for  the  Southern  District  of  Cali- 
fornia, Southern  Division,  held  at  the  court- 
room in  the  city  of  Los  Angeles,  on  Tuesday,  the 
fourteenth  day  of  January,  in  the  year  of  our 
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Lord  One  Thousand  Nine  Hundred  and  Thir- 
teen. Present :  The  Honorable  OLIN  WELL- 
BORN, District  Judge. 

No.  918— BKCY.  S.  D. 

In  re  BENJAMIN  C.  GRAND  ALL, 

Bankrupt. 

This  matter  having  heretofore  been  submitted  to 
the  Court  on  a  review  of  the  order  of  the  Referee 
in  banki'uptcy  disallowing  the  claim  of  Nellie  M. 
Crandall,  wife  of  the  bankrupt,  against  the  bank- 
rupt's estate;  the  Court,  having  duly  considered  the 
same,  and  being  fully  advised  in  the  premises,  now 
reads  and  files  its  conclusions,  and  it  is  ordered  that 
the  report  of  the  Referee  herein  be,  and  the  same 
hereby  is,  disaffirmed,  and  that  the  claim  of  said 
Nellie  M.  Crandall  be,  and  the  same  hereby  is,  al- 
lowed.    [14] 

[Certificate  of  Clerk  U.  S.  District  Court  to  Copy  of 
Claim  of  Nellie  M.  Crandall,  etc.] 
I,  Wm.  M.  Van  Dyke,  Clerk  of  the  District  Court 
of  the  United  States,  for  the  Southern  District  of 
California,  do  hereby  certify  the  foregoing  to  be  a 
true,  full  and  correct  cop}^  of  the  original  Claim  of 
Nellie  M.  Crandall,  Referee's  Certificate  upon  Peti- 
tion for  Review,  Petition  of  Nellie  M.  Crandall  for 
Review  of  Order  of  Referee,  Minute  Order  of 
United  States  District  Court  reversing  Referee's  de- 
cision ;  all  filed  of  record  in  my  office  in  the  matter  of 
Benjamin  C.  Crandall,  in  Bankruptcy  No.  918, 
Southern  Division. 
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Attest  my  hand  and  seal  of  said  District  Court 
this  25th  day  of  January,  A.  D.  1913. 

[Seal]  WM.  M.  VAN  DYKE, 

Clerk. 
By  E.  H.  Owen, 
Deputy  Clerk.     [15] 

United  States  of  America, 
Southern  District  of  California, 
Southern  Division, 
County  of  Los  Angeles, — ss. 

Wm.  H.  Moore,  Jr.,  being  duly  sworn,  says:  That 
he  is  the  duly  elected,  qualified  and  acting  Trustee 
of  the  Estate  of  Benjamin  C.  Crandall,  Bankrupt, 
and  the  petitioner  in  the  within  entitled  matter; 
that  he  knows  the  contents  of  the  foregoing  Peti- 
tion for  Review,  and  the  same  is  true  as  he  believes. 

WM.  H.  MOORE,  Jr. 

Subscribed  and  sworn  to  before  me  this  25th  day 
of  January',  1913. 

[Seal]  M.  LUCILE  ADAMS, 

Notary  Public  in  and  for  the  County  of  Los  Ange- 
les, State  of  California.     [16] 

[Endorsed] :  No.  .  The  United  States  Cir- 
cuit Court  of  Appeals  in  and  for  the  Ninth  Circuit. 
In  the  Matter  of  Benjamin  C.  Crandall,  Bankrupt. 
Petition  for  Revision  Under  Section  24(b)  of  the 
Bankruptcy  Act  of  1898.  Received  copy  of  the 
within  Petition  for  Revision  this  25th  day  of 
January,  1913.  J.  W.  Morin,  Attorney  for  Nellie 
M.  Crandall,  Claimant.     [17] 
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In  the  United  States  Circuit  Court  of  Appeals  in  and 
for  the  Ninth  Circuit. 

IN  BANKRUPTCY. 

lu   the   Matter   of   BENJAMIN   C.    CRANDALL, 

Bankrupt. 

Stipulation  as  to  Record  and  Facts. 
IT  IS  HEREBY  STIPULATED  by  and  between 
Wm.  H.  Moore,  Jr.,  Trustee  of  the  estate  of  Ben- 
jamin C.  Crandall,  a  bankrupt,  the  petitioner,  and 
Nellie  M.  Crandall,  a  claimant,  that  the  record  of 
proceedings  attached  to  the  Petition  for  Revision 
in  the  above-entitled  matter  is  a  full,  true  and 
correct  copy  of  the  proceedings  in  the  District  Court 
of  the  United  States,  in  and  for  the  Southern  Dis- 
trict of  California,  Southern  Division,  concerning 
the  claim  of  Nellie  M.  Crandall ;  that  the  summary  of 
evidence  contained  in  the  Certificate  of  Lynn  Helm, 
Esq.,  Referee,  attached  to  said  Petition  for  Revision 
and  marked  Exhibit  No.  3,  constitutes  a  full  and 
correct  statement  of  the  facts  relating  to  said  claim; 
that  the  said  matter  msij  be  heard,  considered  and 
determined  by  the  United  States  Circuit  Court  of 
Appeals  on  said  record. 

Dated:  January  24th,  1913. 

W.    T.    CRAia   and 

CARROLL  ALLEN, 

Attorneys  for  Petitioner. 

J.  W.  MORIN, 

Attorney  for  Claimant.     [18] 
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[Endorsed] :  No. .  In  the  United  States  Cir- 
cuit Court  of  Appeals  in  and  for  the  Ninth  Circuit. 
In  the  Matter  of  Benjamin  C.  Crandall,  Bankrupt. 
Stipulation  as  to  Record  and  Facts.     [19] 


In  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Southern  Di- 
vision. 

IN  BANKRUPTCY— No.  918. 

In   the    Matter   of   BENJAMIN   C.    CRANDALL, 
Bankrupt. 

Order  [of  U.  S.  District  Court]  Allowing  Petition 
for  Revision  and  That  Clerk  Prepare  Record. 

WHEREAS,  Wm.  H.  Moore,  Jr.,  Trustee  of  the 
Estate  of  Benjamin  C.  Crandall,  a  bankrupt,  feels 
aggrieved  by  order  entered  herein  on  the  14th  day 
of  January,  1912,  and  the  Court  being  satisfied  that 
the  questions  therein  determined  are  questions  of 
which  revision  may  be  asked,  as  provided  in  section 
24(b)  of  the  Bankrupt  Act  of  1898,  and  that  the 
application  should  be  granted,  on  motion  of  W.  T. 
Craig  and  Carroll  Allen,  attorneys  for  said  trustee, 

IT  IS  ORDERED  that  the  order  of  this  Court 
made  and  entered  herein  on  the  14th  day  of  January, 
1912,  reversing  the  order  of  Lynn  Helm,  Esquire, 
Referee,  which  disallows  that  portion  of  the  claim 
of  Nellie  M.  Crandall  which  is  founded  upon  a 
balance  due  for  services  rendered  to  the  bankrupt, 
be  revised  in  matters  of  law  by  the  United  States 
Circuit  Court  of  Appeals  in  and  for  the  Ninth  Cir- 
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cuit,  as  provided  by  section  24(b)  of  the  Bankrupt 
Act  of  1898,  and  the  rules  and  practice  of  that  court; 
that  the  clerk  of  this  court  prepare,  at  the  expense 
of  the  petitioner,  a  certified  copy  of  such  order  and 
a  record  of  this  case  pertinent  to  said  order. 
Dated  January  25th,  1913. 

OLIN  WELLBORN, 
United  States  District  Judge. 
WITNESS  the  Honorable  OLIN  WELLBORN, 
Judge  of  said  Court,  and  the  seal  thereof,  at  Los 
Angeles,  in  said  District,  this  25th  day  of  January, 
1913. 

[Seal]  WM.  M.  VAN  DYKE, 

Clerk. 
By  C.  E.  Scott, 
Deputy  Clerk. 

I,  Wm.  M.  Van  Dyke,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
California,  do  hereby  certify  the  foregoing  to  be  a 
full,  true  and  correct  copy  of  an  original  Order 
Allowing  Petition  for  Revision  and  That  Clerk  Pre- 
pare Record,  filed  January  25th,  1913,  in  the  matter 
of  Benjamin  C.  Crandall,  Bankrupt,  No.  918,  South- 
ern Division,  as  the  same  remains  on  file  and  of 
record  in  my  office. 

Attest  mj^  hand  and  seal  of  said  District  Court 
this  25th  day  of  January,  A.  D.  1913. 

[Seal]  WM.  M.  VAN  DYKE, 

Clerk. 
By  E.  H.  Owen, 
Deputy  Clerk. 
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[Endorsed] :  No.  918.  In  United  States  District 
Court,  Southern  District  of  California,  Southern 
Division.  In  the  Matter  of  Benjamin  C.  Crandall, 
Bankrupt.  Certified  Copy  of  Order  Allowing  Peti- 
tion for  Revision  and  That  Clerk  Prepare  Record. 
Filed  Jan.  25,  1913,  at  25  min.  past  11  o'clock  A.  M. 
Wm.  M.  Van  Dyke,  Clerk.  C.  E.  Scott,  Deputy. 
[20] 


In  the  United  States  Circuit  Court  of  Appeals  in  and 
for  the  Ninth  Circuit. 

m  BANKRUPTCY. 

In   the    Matter   of   BENJAMIN   C.    CRANDALL, 

Bankrupt. 

Notice  of  Filing  Petition  for  Revision. 
To  Nellie  M.  Crandall,  Claimant,  and  to  J.  W.  Morin, 
Her  Attorney: 
You  are  hereby  notified  that  on  the  29th  day  of 
January,  1913,  we  will  file  in  the  clerk's  office  of  the 
United  States  Circuit  Court  of  Appeals,  in  and  for 
the  Ninth  Circuit,  in  the  city  of  San  Francisco,  Cali- 
fornia, a  Petition  for  Revision  of  the  Order  of  the 
United  States  District  Court,  Southern  District  of 
California,  Southern  Division,  made  and  entered  on 
the  14th  day  of  January,  1913,  reversing  the  order 
of  the  Referee  in  the  matter  of  the  claim  of  Nellie 
M.  Crandall,  a  copy  of  which  said  Petition  for  Re- 
vision is  served  herewith.  We  will  then  ask  to  have 
said  cause  docketed  and  the  necessarv   order  made 
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thereon  to  have  such  cause  set  down  for  hearing. 
Respectfully  yours, 

W.    T.    CRAIG   and 
CARROLL  ALLEN, 
Attorneys  for  Petitioner.     [21] 

[Endorsed] :  No. .  In  the  United  States  Cir- 
cuit Court  of  Appeals  in  and  for  the  Ninth  Circuit. 
In  the  Matter  of  Benjamin  C.  Crandall,  Bankrupt. 
Notice  of  Filing  Petition  for  Revision.  I  hereby 
accept  service  of  the  above  notice  this  25th  day  of 
January,  1913.  J.  W.  Morin,  Attorney  for  NelUe 
M.  Crandall,  Claimant.     [22] 


[Endorsed]:  No.  2245.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Wm.  H. 
Moore,  Jr.,  as  Trustee  in  Bankruptcy  of  the  Estate 
of  Benjamin  C.  Crandall,  Bankrupt,  Petitioner,  vs. 
Nellie  M.  Crandall,  Claimant,  Respondent.  In  the 
Matter  of  Benjamin  C.  Crandall,  Bankrupt.  Peti- 
tion for  Revision  Under  Section  24b  of  the  Bank- 
ruptcy Act  of  Congress,  Approved  July  1,  1898,  to 
Revise,  in  Matter  of  Law,  a  Certain  Order  of  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California,  Southern  Division. 

Filed  January  29,  1913. 

F.  D.  MONCKTON, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit.  , 


No.  2245. 

United  States 


Circuit  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT. 


In  re 
BENJAMIN  C.  CRANDALL, 

A  Bankrupt. 

Wm.  H.  Moore,  Jr.,  Trustee, 

Petitioner, 
vs. 

Nellie  M.  CrandaU, 

Respondent. 


BRIEF  FOR  PETITIONER. 


STATEMENT  OF  THE  CASE. 

This  case  comes  before  this  court  upon  the  petition 
for  a  revision  of  a  certain  order  of  the  United  States 
District  Court  for  the  Southern  Division  of  the  South- 
ern District  of  Cahfornia  disaffirming  an  order  of  the 
referee  in  bankruptcy  disallowing  a  claim  for  $740.00 
presented  by  Nellie  M.  CrandaU  against  the  estate  of 
her  husband  for  wages  performed  by  her  for  her 
husband  as  a  clerk  in  his  store  in  the  city  of  Pasa- 
dena. Of  this  amount  $130.00  is  claimed  as  preferred 
and  the  balance  as  a  general  claim  against  the  estate. 
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The  claim  admits  that  the  wife  had  been  paid  $610.00 
as  waives  and  the  claim  is  presented  as  a  balance  due. 

The  matter  comes  before  this  court  on  petition  for 
revision,  but  if  it  should  be  required  that  it  be  pre- 
sented by  appeal  then  the  attention  of  the  court  is 
called  to  the  fact  that  the  petition  was  filed  within  the 
time  allowed  for  appeal,  that  the  record  contains  all 
the  matters  which  a  record  on  appeal  would  contain, 
and  the  stipulation  of  the  respective  counsel  [Trans, 
p.  16]  recites  ''that  the  said  matter  may  be  heard, 
"considered  and  determined  by  the  United  States  Cir- 
"cuit  Court  of  Appeals  on  said  record."  For  the  pur- 
pose of  the  hearing  the  matter  may,  therefore,  be  con- 
sidered by  this  court  as  an  appeal. 

Nellie  M.  Crandall,  the  claimant,  is  the  wife  of  the 
bankrupt,  and  as  such  was  living  with  him  at  all  the 
times  it  is  alleged  that  he  became  indebted  to  her  for 
wages.  She  was  employed  by  her  husband  at  his  place 
of  business  and  was  to  have  $20.00  per  week  for  her 
services,  $10.00  payable  each  week  and  $10.00  to  be 
left  on  account  weekly  until  it  was  paid.  It  was  not 
paid  and  was  never  reduced  to  her  possession,  and  at 
the  time  of  the  filing  of  the  petition  in  bankruptcy  the 
unpaid  $10.00  per  week  was  still  due  and  owing.  There 
w^as  no  agreement  that  these  wages  should  be  hers  or 
be  released  by  him  to  her.  [Tr.  p.  10.]  The  claim  was 
disallowed  by  the  referee.  Honorable  Lynn  Helm,  and 
was  ordered  allowed  by  United  States  District  Judge, 
Honorable  Olin  Wellborn.  One  hundred  and  thirty 
dollars  was  allowed  as  a  prior  claim  and  six  hundred 
and  ten  dollars  was  allowed  as  a  general  claim  against 
the  estate. 
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The  question  involved  in  this  case  is  whether  a  con- 
tract made  by  a  husband  with  his  wife  to  pay  her 
wages  for  working  in  his  place  of  business,  while  she 
is  not  living  separate  and  apart  from  him  and  there 
being  no  contract  between  them  that  these  wages  shall 
be  her  separate  property,  creates  an  indebtedness  from 
him  to  her  upon  which  she  can  file  a  claim  against  him 
in  bankruptcy  as  a  creditor  of  her  husband. 

The  Errors  Relied  Upon  for  the  Reversal  of  the  Order 
of  the  District  Court  are  as  Follows: 

First:  In  holding  that  the  claimant,  as  the  wife  of 
said  bankrupt,  was  entitled  to  prove  a  claim  for  ser- 
vices rendered  to  said  bankrupt  in  his  business  while 
they  are  living  together  as  husband  and  wife. 

Second:  In  holding  that  the  contract  for  services 
upon  which  said  claim  is  based  was  not  illegal. 

Third:  In  holding  that  the  contract  for  services 
upon  which  said  claim  is  based  was  not  void. 

Fourth  :  In  holding  that  the  contract  for  services 
upon  which  said  claim  is  based  is  not  prohibited  by  the 
public  policy  of  the  State  of  California. 

Fifth:  In  holding  that  said  bankrupt,  as  the  hus- 
band of  said  claimant,  was  not  entitled  to  the  services 
of  claimant  without  compensation  therefor. 

Sixth  :  In  holding  that  the  earnings  of  said  claim- 
ant for  services  rendered  to  bankrupt  did  not  consti- 
tute community  property  as  defined  by  the  statutes  of 
the  State  of  California,  and  thereby  subject  to  the  debts 
of  said  bankrupt. 
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In  California  the  Earnings  of  a  Wife,  Living  with  her 
Husband,  are  Community  Property,  in  the  Absence 
of  an  Express  Contract  Between  Her  and  Her  Hus- 
band That  They  Shall  be  Her  Separate  Property. 

"The  services  of  the  wife  are  a  part  of  the  earning 
"power  of  the  community,  and  the  earnings  received 
"for  her  services  constitute  community  property  as 
"much  as  earnings  received  for  the  service  of  the  hus- 
"band;  and  for  any  wrongful  act  of  either  by  which 
"either  husband  or  wife  is  deprived  of  the  capacity  to 
"accumulate  community  property,  the  husband  as  the 
"head  of  the  community  may  maintain  an  action  for 
"damages." 

Martin  v.  Southern  Pacific  Co.,  130  Cal.  285; 

Beakins  v.  Dieterle,  5  Cal.  App.  690. 

"All  property  of  the  wife  owned  by  her  before  mar- 
"riage,  and  that  acquired  afterwards  by  gift,  bequest, 
"devise  or   descent,   with  the  rents,  issues  and  profits 
"thereof,  is  her  separate  property." 
Civil  Code,  Sec.  162. 

"All  property  owned  by  the  husband  before  marriage, 
"and  that  acquired  afterwards  by  gift,  bequest,  devise 
"or  descent,  with  the  rents,  issues  and  profits  thereof, 
"is  his  separate  property." 
Civil  Code,  Sec.  163. 

"All  other  property  acquired  after  marriage  by 
"either  husband  or  wife  or  both,  is  community  prop- 
"erty,"  etc." 

Civil  Code,  Sec.  164. 


From  the  foregoing  provisions  of  the  Code  and  cita- 
tions of  authorities  it  will  be  conceded,  we  believe,  that 
the  earnings  of  the  husband  and  wife  constitute  com- 
munity property  without  a  question. 

It  has,  however,  been  held  that  these  earnings  may 
be  converted  into  separate  property  by  agreement  be- 
tween the  husband  and  wife. 

Wren  v.  Wren,  loo  Cal.  276; 
Larson  v.  Larson,  15  Cal.  App.  531. 

Special  attention  is  directed  to  the  fact  that  in  the 
case  at  bar  no  contract  existed  between  husband  and 
wife  that  the  wages  to  be  earned  by  her  from  her 
husband  should  be  her  separate  property. 

No  citation  of  authority  is  necessary  to  the  effect 
that  all  community  property  is  liable  for  the  payment 
of  the  community  debts. 

An  Agreement  of  the  Husband  to  Pay  His  Own  Wife 
Wages  Does  Not  Convert  the  Wages  into  Separate 
Property,  and  in  California  Such  Wages  Are  Liable 
for  the  Payment  of  His  Debts. 

The  entire  case  of  this  claimant  rests  upon  a  section 
of  the  Civil  Code  of  California  as  follows: 

*'The  earnings  of  the  wife  are  not  liable  for  the 
"debts  of  the  husband." 

Civil  Code,  Sec.  168. 

It  must  be  remembered  that  the  wages  claimed  by 
the  wife  were  never  reduced  to  her  possession,  but  her 
claim  is  a  mere  chose  in  action.  The  allowance  of  the 
claim  partly  as  preferred  and  partly  as  a  general  claim 
is  wholly  illogical.     If  the  amount  due  from  the  hus- 
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band  to  the  wife  constitutes  earnings  as  meant  by  sec- 
tion 1 68  of  the  code,  and  if  these  earnings  are  not  sub- 
ject to  the  debts  of  the  husband,  then  the  only  logical 
thing  for  the  court  to  have  done  was  to  have  allowed 
the  withdrawal  from  the  husband's  estate  of  the  entire 
amount  due  the  wife.  Not,  however,  as  a  claim  against 
the  estate,  but  as  an  exemption.  The  referee  held 
properly,  we  think,  that  section  i68  did  not  create  a 
debt,  but  was  a  statute  of  exemption.  He  held  that  if 
the  wife  had  reduced  the  money  to  her  possession  and 
the  husband  had  permitted  her  to  retain  it  as  her  own 
it  would  then  constitute  her  separate  property  and 
would  be  exempt  from  the  claims  of  his  creditors,  but 
inasmuch  as  this  debt  due  from  the  husband  to  the  wife 
was  nothing  but  community  property,  she  could  not 
maintain  any  action  against  her  husband ;  that  it  would 
be  impossible  for  her  to  enforce  a  claim  in  bankruptcy 
when  she  could  not  enforce  such  a  claim  in  any  civil 
action ;  if,  therefore,  she  had  any  right  to  wages  under 
section  i68  it  could  only  be  because  that  section  created 
in  her  favor  a  statute  of  exemption.  The  claim  pre- 
sented in  this  matter  is  upon  a  debt  and  is  not  a  claim 
based  upon  an  exemption. 

It  will  be  conceded  that  section  i68  was  never  in- 
tended to  mean  that  the  earnings  of  the  wife  were  her 
separate  property.  This  is  shown  by  the  fact  that  the 
code  in  the  following  section  provides  when  earnings 
of  the  wife  should  be  her  separate  property.  This 
section  is  as  follows : 

''The  earnings  and  accumulations  of  the  wife,  and  of 
"her  minor  children  living  with  her  or  in  her  custody, 
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"while  she  is  Hving  separate  from  her  husband,  are 
"the  separate  property  of  the  wife." 
Civil  Code,  Sec.  169. 

The  attention  of  the  court  is  called  to  the  fact  that 
Mrs.  Crandall  was  not  living  separate  from  her  hus- 
band. 

"The  earnings  of  a  wife  do  not  become  her  separate 
"property  while  she  is  living  with  her  husband.  They 
"can  only  become  such  when  she  lives  separate  from 
"him." 

Abbott  v.  Wetherby,  6  Wash.  507. 

The  case  just  cited  construes  sections  1402- 1403  of 
the  General  Statutes  of  Washington,  which  are  similar 
to  sections  168  and  169  of  the  California  Code,  and 
the  court  in  that  case  says  that  section  1402,  providing 
that  the  earnings  of  the  wife  were  not  liable  for  the 
husband's  debts,  was  "a  statute  of  exemption  and  not 
"of  property  rights." 

It   is   not  necessary  for  us  to  go   to   the  length  of 

claiming  that  all  earnings  of  a  wife,  whether  performed 

for  her  husband  or  a  third  party,  shall  be  subject  to 

the  community  debts.     However,  in  a  very  able  note 

to  a  case  in  the  West  Coast  Reporter  Professor  John 

Norton  Pomeroy   gave   the    following    construction  to 

section  168  of  the  Civil  Code: 

"The  first  cjuestion  which  arises  is:  what  debts  of 
"the  husband  are  here  intended,  for  which  her  earn- 
"ings  are  not  liable?  All  of  the  debts  which  the  hus- 
"band  incurs  in  the  support  and  maintenance  of  his 
"family,  and  all  those  which  he  incurs  in  carrying  on 
"any   trade,   business,    profession,    or   office   by   which 
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"community  property  is  acquired,  and  all  those  which 
"he  incurs  in  the  management,  increase  or  obtaining 
"of  community  property,  are  debts  of  the  husband,  in 
"the  sense  that  he  is  alone  the  contracting  party,  he  is 
"alone  personally  liable,  and  he  alone  can  be  sued  by 
"the  creditors.  The  common  law  still  prevails  in  this 
"state  that,  so  far  as  personal  liability  goes,  such  debts 
"are  the  debts  of  the  husband.  But  since  all  these 
"debts  are  incurred  for  the  benefit  of  the  community 
"and  of  the  community  property,  they  are  community 
"debts  and  all  community  property  is  liable  for  them 
"on  the  husband's  death,  before  the  widow's  share  of 
"that  property  is  ascertained  from  the  residue  after 
"their  payment.  But  there  may  be  other  debts  of  the 
"husband  which  are  his  own  separate  and  individual 
"liabilities,  and  not  community  debts.  For  example, 
"if  he  has  a  separate  property,  all  the  debts  which  he 
"incurs  in  managing  or  protecting  such  property  would 
"be  his  separate  debts  and  not  community  debts.  The 
"theory  upon  which  the  whole  system  of  community 
"property  is  based,  is,  that  it  is  the  product  of  the  joint 
"labor  of  both  the  spouses.  Even  where  the  wife  con- 
"tributes  nothing,  and  the  whole  community  property 
"is  the  result  of  the  husband's  business  or  employment, 
"yet  the  wife's  interest  is  founded  upon  the  theory  that 
"it  was  all  produced  by  their  joint  labors.  Upon  this 
"theory,  it  is  eminently  just  and  equitable  that  both 
"the  spouses  should  in  some  way  be  liable  for  the  com- 
"munity  debts.  As  no  personal  liability  attaches  to 
"the  wife,  this  result  can  only  be  reached  by  making 
"all  community  property  liable  for  the  community  debts. 
"In  other  words,  it  is  just  and  equitable  that  all  the 
"community  property,  even  though  some  portion  of  it 
"consists  of  earnings  of  the  wife,  should  be  liable  for 
"all  community  debts,  notwithstanding  those  debts  are 
"in  a  strict  legal  sense  'debts  of  the  husband.'  *  *  * 
"If  the  interpretation  should  prevail  that  'the  debts  of 
"the  husband'  include  all  the  communitv  debts  which 
"he  incurs  and  for  v/hich  he  alone  is  personally  liable, 
"as  well  as  his  ow^n  individual  and  separate  debts ;  and 
"that  the  wife's  earnings,  even  while  living  with  the 
"husband,  continue  to  be  free  from  liability  for  all  such 
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"debts  after  they  have  been  paid  over  to  her  and  have 
"become  part  of  the  community  property,  then  such  a 
"case  as  the  following  would  not  be  impossible  nor  even 
"improbable. 

"A  husband  and  wife  are  living  together,  neither  of 
"them  having  any  separate  property.  The  wife  by  her 
"superior  energy,  industry,  skill  and  knowledge  earns, 
"either  by  her  mental  or  physical  labor,  all  the  income 
"for  themselves  and  family.  The  husband,  while  free 
"from  habits  of  dissipation,  is  so  deficient  in  activity 
"and  purpose  that  he  really  contributes  nothing  for  the 
"support  of  himself,  wife  and  family.  The  earnings 
"of  the  wife  are  more  than  enough  for  the  maintenance 
"of  the  household,  and  the  surplus  lies  accumulated, 
"and  whatever  may  be  its  form,  whether  money,  or 
"land,  or  chattels,  or  things  in  action,  it  is  community 
"property.  This  husband,  however  inefficient  he  may 
"be  as  a  business  man  and  a  producer,  is  still  the  legal 
"head  of  the  family;  he  is  legally  bound  to  support  it; 
"the  debts  incurred  for  the  support  and  maintenance 
"of  himself,  wife  and  family  are  his  debts,  for  which 
"he  is  alone  liable;  all  the  contracts  which  the  wife 
"may  make  for  supplies  of  every  description  furnished 
"for  themselves  and  family  are  his  contracts  made  by 
"her  as  his  agent.  In  short,  all  such  debts  incurred 
"for  the  benefit  of  the  spouses  and  their  family  are  'the 
"debts  of  the  husband,'  for  which  he  alone  can  be  sued. 
"Ihey  are  also  community  debts.  Moreover,  by  the 
"express  terms  of  the  code,  he  alone  has  the  legal  pos- 
"session,  control,  management  and  power  of  disposition 
"of  this  community  property.  The  interpretation  above 
"described  would  necessarily  lead  to  the  result  that  in 
"such  a  case  as  this  all  the  community  property  would 
"be  completely  beyond  the  reach  of  the  creditors,  al- 
"though  their  demands  were  community  debts.  The 
"creditors  might  recover  personal  money  judgments 
"against  the  husband  on  their  claims,  but  could  not 
"satisfy  these  judgments  out  of  community  property. 
"As  neither  spouse  has  any  separate  estate,  the  cred- 
"itors  in  such  a  case  would  be  without  any  legal  rem- 
"edy.  *  *  *  jn  order  to  preserve  any  consistency 
"and  congruity  with  the  general  theory  of  community 
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"property,  section  i68  should  l)e  construed  as  applying 
"alone  to  the  separate  individual  debts  of  the  husband 
"and  not  to  his  coninuinity  debts ;  but  if  it  does  include 
"his  community  debts,  then  the  'earnings  of  the  wife' 
"should  not  extend  to  sums  which  have  been  actually 
"paid  to  the  wife,  and  thus  incorporated  into  the  mass 
"of  community  property." 

4  West  Coast  Reporter,  306-309.     Editorial  by 

John  Norton  Pomeroy. 

It  seems  to  us  that  section  168  of  the  Civil  Code  was 
passed  so  as  to  exempt  the  earnings  of  the  wife  from 
the  debts  incurred  by  the  husband  other  than  com- 
munity debts. 

Her  earnings,  being  community  property,  would  be 
subject  to  the  separate  debts  of  the  husband  in  the  ab- 
sence of  some  statute  like  section  168. 

"The  community  property  is  liable  for  debts  incurred 
"by  the  husband  in  the  management  of  his  separate 
"estate." 

Spreckels  v.  Spreckels,  116  Cal.  339,  343. 

Contracts  Between  Husband  and  Wife  by  Which  She  Is 
to  be  Paid  Wages  for  Working  for  Him  Are  to  be 
Strictly  Construed,  and  Are  Held  Contrary  to  Pub- 
lic Policy  and  Void. 

The  old  common  law  rule  that  all  property  acquired 
by  the  wife  after  marriage  became  that  of  the  husband 
has  been  almost  universally  abrogated  in  the  United 
States.  The  right  of  a  wife  to  make  contracts  with 
respect  to  property  has  been  fully  established  by  stat- 
utes in  the  various  states.  The  following  is  the  law 
upon  that  subject  in  California: 
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"Either  husband  or  wife  may  enter  into  any  engage- 
"ment  or  transaction  with  the  other  or  with  any  other 
"person,  respecting  property,  which  either  might  if  un- 
"married;  subject,  in  transactions  between  themselves, 
"to  the  general  rule  which  control  the  actions  of  per- 
"sons  occupying  confidential  relations  with  each  other, 
"as  defined  by  the  title  on  Trusts." 
Civil  Code,  Sec.  158. 

Inasmuch  as  we  shall  cite  some  decisions  based  upon 
the  statute  of  New  York  as  amended  in  1896,  we  here 
quote  it  for  purpose  of  comparison  with  the  provision 
of  the  California  code.     It  is  as  follows : 

"A  married  woman  has  all  the  rights  in  respect  to 
"property,  real  and  personal,  and  the  acquisition,  use, 
"enjoyment  and  disposition  thereof,  and  to  make  con- 
"tracts  in  respect  thereto  with  any  person,  including 
"her  husband,  and  to  carry  on  any  business,  trade  or 
"occupation,  and  to  exercise  all  powers  and  enjoy  all 
"rights  in  respect  thereto  and  in  respect  to  her  con- 
"tracts,  and  be  liable  on  such  contracts,  as  if  she  were 
"unmarried;  but  a  husband  and  wife  cannot  contract 
"to  alter  or  dissolve  the  marriage  and  to  relieve  the 
"husband  from  his  liability  to  support  his  wife." 
Laws  N.  Y.  1896,  C.  272,  Sec.  21. 

A  careful  comparison  of  the  two  statutes  will  indi- 
cate that  the  New  York  statute  is  fully  as  broad  as  that 
of  California. 

The  courts  of  New  York  have  repeatedly  held  that 
a  contract  made  by  a  husband  to  pay  his  wife  for  ser- 
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vices  rendered  in  his  business  is  not  enforcible  be- 
cause without  consideration,  since  such  services  as  she 
may  render  him  belong  to  him. 

Blaechinska  v.  Howard  Mission,  130  N.  Y.  497; 

Whittaker  v.  Whittaker,  52  N.  Y.  368; 

Porter  v.  Dunn,  131  N.  Y.  314; 

Matter  of  Calhster,  153  N.  Y.  294. 

It  has  been  held  in  many  other  states  that  the  fruits 
of  the  wife's  labor  belong  to  the  husband  and  also  that 
she  cannot  enforce  a  claim  against  her  husband  for 
labor  performed  for  him. 

National  Bank  v.  Sprague,  20  N.  J.  Equity  13; 

Clinton  Station  Mfg.  Co.  v.  Hummell,  25  N.  J. 
Equity  45 ; 

Shaeffer  v.  Sheppard,  54  Alabama  244; 

Hazelbaker  v.  Goodfellow,  64  111.  238; 

Lee  V.  Savannah  Guano  Co.,  99  Ga.  572; 

Miller  v.  Miller,  78  Iowa  177. 

"While  the  cases  may  not  be  entirely  harmonious  on 
the  question  of  the  husband's  right  under  these  mod- 
ern statutes  to  the  earnings  of  his  wife  for  labor  per- 
formed by  her  for  third  persons,  the  authorities  are 
uniform  that  such  statutes  do  not  operate  to  give  the 
wife  a  legal  claim  upon  her  husband  or  his  estate  for 
wages  for  performing  her  domestic  duties  as  a  wife, 
or  for  aiding  and  assisting  him  by  her  labor  in  any 
business  pursuit  he  may  be  engaged  in,  and  any 
promise  of  the  husband  to  pay  his  wife  for  such  ser- 
vices is  without  consideration  and  void  as  against  the 
claims  of  his  creditors." 

Brittan  v.  Crowther,  54  Fed.  295  (C.  C.  A.,  per 
Caldwell,  J.). 
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Profits  and  labor  of  the  husband  and  wife  belong  to 
the  community,  and,  therefore,  the  wife's  earnings  as 
well  as  those  of  the  husband  must  be  regarded  as  com- 
munity property. 

Pearce  v.  Jackson,  6i  Tex.  642; 

Ford  V.  Brooks,  35  La.  Ann.  157. 

Efforts  have  been  made  in  various  states  to  prove 
these  claims  against  the  estates  of  husbands  in  bank- 
ruptcy, but  with  the  exception  of  a  single  case  here- 
after considered,  the  courts  have  held  these  claims  not 
provable  in  bankruptcy. 

"In  Vermont  a  wife  has  no  legal  or  equitable  claim 
"upon  her  husband  for  her  personal  services,  and 
"where  in  that  state  a  joining  in  a  deed  of  the  family 
"homestead  in  which  no  money  of  her  own  was  in- 
"vested,  upon  her  husband's  agreement  to  pay  her  reg- 
"ular  wages  for  working  in  his  fruit  store  and  res- 
"taurant  and  in  doing  the  housework,  she  is  not  en- 
"titled  to  prove  her  claim  therefor  against  his  estate 
"in  bankruptcy." 

In  re  Trombly,  16  Am.  B.  R.  599. 

"In  Arkansas  a  claim  under  a  contract  to  pay  for  a 
"wife's  services  as  clerk  in  her  husband's  store  is  not 
"provable  against  his  estate  in  bankruptcy." 
In  re  Suckle,  176  Fed.  828. 

In  a  recent  case  in  New  York  a  wife  was  employed 
by  the  husband  in  his  business,  for  which  he  promised 
to  pay  her  a  definite  reasonable  sum  per  week  and  she 
in  turn  employed  a  servant  to  fulfill  the  domestic  duties 
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whicli  otherwise  the  wife  should  have  done  or  aided 
in  doing.  The  wife  presented  a  claim  against  the 
bankruptcy  estate  of  her  husband  for  wages  under  this 
contract  and  the  United  States  district  judge  disal- 
lowed the  claim  and  in  the  course  of  the  opinion  said, 
in  construing  the  statute  of  New  York  which  has  been 
hereinabove  quoted : 

"The  statute  obviously  intends  to  enable  the  wife  to 
"contract  with  the  husband  respecting  the  acquisition 
"of  property,  but  does  it  enable  the  wife  to  acquire 
"property  by  agreeing  to  render  him  a  service  outside 
"of  her  domestic  duties?  If  so,  it  would  enable  her 
"to  acquire  property  by  contracting  with  him  respect- 
"ing  her  domestic  service.  There  is  a  wide  distinction 
"between  a  power  to  acquire  property  by  a  contract 
"with  the  husband  and  a  power  to  create  property 
"which  shall  be  her  own,  by  an  agreement  that  she  shall 
"be  paid  for  services  that  the  law  intends  that  she  shall 
"render  gratuitously,  if  at  all.  In  other  words,  a  con- 
"tract  with  the  husband  for  the  acquisition  of  property 
"does  not  include  a  contract  to  convert  her  personal 
"service  to  her  husband  into  property." 
In  re  Kaufmann,  104  Fed.  768. 

It  is  true  that  there  are  some  cases  that  apparently 
hold  to  the  contrary  of  the  foregoing  decisions  of  the 
bankruptcy  courts,  but  so  far  as  we  have  been  able  to 
ascertain  there  is  only  one  decision  allowing  a  claim  for 
the  wife's  wages  against  the  estate  of  the  bankrupt  hus- 
band. This  case  was  much  relied  upon  in  the  court 
below  by  the  claimant.  It  is  the  case  In  re  Domenig, 
128   Fed.  147.      The   court   here   allowed  the   wife   to 
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prove  a  claim  for  services  performed  in  her  husband's 
business.  The  facts  of  that  case,  however,  are  quite 
different  from  the  case  at  bar.  An  examination  of 
the  case  will  show  that  the  wife  was  living  separate 
from  her  husband  and  he  agreed  to  pay  her  wages  of 
$8.00  per  week  for  working  in  the  business,  provided 
she  would  return  to  him,  and  "that  it  was  upon  the 
"strength  of  the  promise  to  pay  her  $8.00  per  week  that 
"she  returned  to  him,"  and  "that  the  sum  of  $8.00  was 
"to  be  hers,  and  that  her  husband  allowed  her  the 
"money  needed  in  conducting  the  house  in  addition  to 
"the  sum  of  $8.00."  Even  in  this  case  the  court  rec- 
ognized the  danger  of  these  claims,  and  said: 

"Undoubtedly  contracts  of  this  kind  between  hus- 
"band  and  wife  ought  to  be  scrutinized  with  the  ut- 
"most  vigilance  and  should  never  be  allowed  unless  the 
"evidence  is  clear  and  convincing  in  every  particular. 
"Ordinarily  there  is  little  evidence  to  support  them, 
"except  the  testimony  of  the  husband  and  the  wife 
"themselves,  and  the  husband  is  usually  interested 
"nearly  as  much  as  the  wife  in  favor  of  her  claim." 

The  court  might  have  added,  also,  that  the  theory 
that  these  wages  belonged  to  the  wife  and  did  not 
belong  to  the  husband,  in  the  sense  that  he  has  not  the 
beneficial  use  of  them,  may  be  a  theoretical  truth,  but 
is  a  practical  fallacy.  The  courts  cannot  shut  their 
eyes  to  everyday  experience.  The  practical  effect  of 
allowing  these  claims  of  wives  for  services  performed 
for  husbands  is  simply  to  take  so  much  property  away 
from  the  husband's  creditors  and  give  it  back  to  the 
bankrupt. 
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The  importance  of  the  ruhng  in  the  case  at  bar  arises 
not  from  the  resuUs  to  the  creditors  in  the  Crandall 
case,  but  it  arises  from  the  precedent  which  it  estab- 
Hshes  of  allowing  these  wage  claims  to  wives  who 
frequently  assist  their  husbands  in  their  businesses  and 
who  just  as  frequently  come  into  the  bankruptcy  courts 
with  claims  for  wages  in  consequence  of  contracts 
made  between  husbands  and  wives  in  the  privacy  of 
their  own  apartments.  Creditors  are  absolutely  at  their 
mercy,  for  there  is  no  possible  way  of  contradicting 
the  testimony  establishing  the  contract,  and  it  may  be 
stated  to  this  court  that  there  are  many  of  these  claims 
pending  in  the  courts  and  that  the  question  involved 
in  this  case  is  presented  to  this  court  for  its  decision 
in  consequence  of  the  frequent  recurrence  of  the  con- 
dition of  affairs  presented  in  the  Crandall  case. 

Another  case  much  relied  upon  by  the  claimant  was 
Roache  v.  Union  Trust  Co.,  52  N.  E.  612  (Indiana). 
An  examination  of  this  case  wall  show  that  the  services 
were  performed  for  the  husband  under  a  contract  that 
the  money  should  be  the  property  of  the  wife  and  that 
it  was  actually  paid  to  her  and  became  her  separate 
property  and  was  afterwards  loaned  to  the  husband. 
This  would  clearly  constitute  a  gift  to  the  wife  and 
make  the  property  her  separate  propert}^  under  the  laws 
of  California,  in  the  absence  of  any  fraud  on  the  cred- 
itors. 

We  believe  that  an  analysis  of  many  of  the  cases 
holding  that  the  wife  may  present  claims  for  wages 
will  show  special  circumstances  which  take  them  out 
of  the  general  rule. 
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In  California  the  husband  has  absolute  control  and 
right  of  possession  of  the  community  property.  Be- 
yond all  question  the  debt,  if  there  is  any  debt,  that 
might  be  due  from  Mr.  Crandall  to  his  wife  constitutes 
community  property.  Mr.  Crandall  is  entitled  to  the 
possession  of  that  property.  To  allow  a  claim  to  a 
wife  for  this  community  property  would  simply  mean 
that  under  the  law  of  California  the  claim  would  be 
allowed  to  Mrs.  Crandall,  and  Mr.  Crandall,  the  bank- 
rupt, would  be  entitled  to  the  possession  and  use  of  the 
money.  As  before  stated  section  i68  is  a  statute  of 
exemptions  and  cannot  be  construed  as  creating  a  debt 
between  husband  and  wife  upon  which  any  claim  in 
bankruptcy  could  be  predicated.  And  if  it  should  be 
held  that  wages  due  the  wife  from  the  husband  can 
be  taken  out  of  the  bankrupt's  estate,  then  it  constitutes 
nothing  more  nor  less  than  the  right  of  the  bankrupt 
to  take  out  from  his  estate  the  amount  of  wages 
claimed  to  be  due  the  wife.  There  can  be  no  other 
logical  conclusion  reached,  for  it  must  be  conceded  that 
the  wife  cannot  sue  the  husband  for  the  possession  or 
control  of  community  property  in  California.  It  is 
certainly  anomalous  to  allow  a  claim  to  be  presented 
against  a  bankrupt  estate,  which  in  effect  is  an  action 
to  recover  property,  when  no  suit  at  law  or  in  equity 
could  be  maintained  in  any  court  for  the  recovery  of 
such  property. 

It  is  submitted  that  if  section  i68  of  the  Civil  Code 
applies  to  the  earnings  of  a  wife  for  labor  performed 
for  her  husband,  that  then  it  should  only  apply  to  those 
earnings   that  have  been   reduced  to   her  possession; 
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that  it  was  never  intended  that  her  right  to  earnings 
should  be  enforcible  against  property  claimed  by  cred- 
itors ;  that  the  chose  in  action,  if  there  can  be  such  a 
thing  where  the  right  is  not  enforcible,  is  not  what  is 
meant  by  that  section;  that  even  if  it  were  possible 
that  a  debt  could  thus  arise  from  the  husband  to  the 
wife,  then  this  debt  does  not  constitute  ''earnings." 
To  hold  that  it  does  will  create  in  California  an  entirely 
new  doctrine  of  law.  For  if  it  be  true  that  it  does 
constitute  earnings  that  are  exempt,  then  hereafter  in 
every  attachment  or  execution  levied  against  property 
of  the  husband  the  wife  may  claim  her  wages,  the  same 
as  any  other  employee,  in  preference  to  execution  or 
attaching  plaintiff. 

It  is  earnestly  submitted  that  for  all  of  the  reasons 
given  in  the  foregoing  brief  the  claim  of  Mrs.  Crandall 
should  have  been  rejected  and  that  the  United  States 
District  Court  should  be  reversed  and  the  order  of  the 
referee  affirmed  in  this  matter. 

W.  T.  Craig  & 
Carroll  Allen, 

Attorneys  for  Petitioner. 


No.  2245 

United  States 

Circuit  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT. 


In  re 
BENJAMIN  C.  CRANDALL, 
A  Bankrupt. 

Wm.  H.  Moore,  Jr.,  Trustee, 

Petitioner, 
vs. 

Nellie  M.  Crandall, 

Respondent. 


BRIEF  FOR  RESPONDENT. 

It  will  be  observed  that  in  the  case  at  bar,  to-wit: 
the  Crandall  case,  the  wife,  Nellie  M.  Crandall,  had 
previously  loaned  out  of  her  separate  property  a  con- 
siderable sum  of  money  to  bankrupt  [Tr.  p.  8],  the  in- 
ference being  that  the  same  had  gone  to  establish  the 
business  now  in  bankruptcy.  It  will  be  observed  that 
the  duties  that  Mrs.  Crandall  was  performing  in  the 
store  were  in  addition  to  the  normal  duties  devolving 
upon  a  wife  merely  by  virtue  of  the  marriage  status. 
That  is,  there  is  no  contention  that  Mrs.  Crandall  neg- 
lected her  household  duties  or  that  the  bankrupt  paid 
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for  that  work  to  be  done  and  that  she  was  simply  sub- 
stituting one  service  for  another.  Mrs.  Crandall  was 
simply  rendering  a  service  which  a  clerk  must  have,  in 
any  event,  been  paid  to  render,  and  doubtless  in  a  more 
conscientious  and  patient  manner  than  a  hired  stranger 
would  have  rendered  it.  There  is  no  allegation  of  bad 
faith  or  unfairness  in  the  contract  between  Mrs.  Cran- 
dall and  the  bankrupt.  The  question  is  merely  whether 
there  was  any  difference  in  money  earned  by  Mrs.  Cran- 
dall under  an  express  contract  from  money  earned  by 
a  stranger  under  an  express  contract.  If  there  is  any 
force  or  meaning  in  the  agreement  that  bankrupt  should 
pay  Mrs.  Crandall  $20.00  a  week  for  her  services,  it 
must  mean  that  the  money  was  to  be  hers.  What 
nonsense  it  would  be  to  say  that  Mrs.  Crandall  was 
hired  at  $20.00  a  week  as  clerk  but  that  Crandall  did 
not  mean  that  she  was  to  receive  her  wages.  The  hus- 
band is  entitled  to  the  service  of  the  wife  in  normal 
marriage  status,  but  the  sphere  of  such  service  is  thor- 
oughly well  understood.  It  is  within  the  home  as  con- 
trasted with  the  business.  As  far  as  I  know,  there  has 
never  been  a  case  which  decided  or  intimated  that  the 
husband  could  command  the  wife  to  render  service  in 
the  business  community  as  of  right.  I  doubt  not  but 
that  he  could  forbid  her  from  so  engaging  herself, 
especially  if  to  the  neglect  of  her  recognized  duties  at 
home,  but  when  she  does  engage  in  such  outside  work, 
and  especially  upon  express  request  of  her  husband, 
she  is  thereupon  rendering  an  additional  service  which 
is  a  consideration  at  law  and  is  a  matter  respecting 
property  for  which  the  promise  of  the  husband  to  pay 
is  binding. 
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Marlow  v.  Barlew,  53  Cal.  456,  says  that  158  C.  C. 
has  practically  abrogated  all  the  restrictions  of  married 
women  to  contract,  and  in  Wren  v.  Wren,  100  Cal. 
276,  the  wife  may  sue  alone  for  services  rendered  in 
nursing  a  boarder  even  when  she  is  living  with  her  hus- 
band. Her  right  so  to  recover,  is  based  upon  the  con- 
clusion of  the  court  that  the  earnings  so  secured  are 
her  separate  property  because  of  the  fact  of  a  general 
understanding  between  husband  and  wife  that  these 
earnings  should  be  hers,  and  such  an  understanding, 
even  as  to  future  earnings,  is  valid  and  is  an  agreement 
respecting  property.  The  case  effectually  disposes  of 
any  contention  that  the  earnings  must  be  reduced  to 
enjoyment  or  possession  by  the  wife  in  order  to  secure 
her  right  thereto. 

In  Koltschmidt  v.  Weber,  145  Cal.  598,  the  rule  is 
the  same,  going  to  the  extent  that  a  mere  understand- 
ing shown  by  a  course  of  conduct  between  the  husband 
and  wife  that  her  earnings  shall  be  hers,  makes  them 
such.  In  Perkins  v.  Sunset  Tel.  &  Tel.  Co.,  155  Cal. 
712,  the  rule  is  adopted  that  the  earnings  of  the  wife, 
including  future  earnings,  may  become  her  separate 
property  by  agreement  between  herself  and  husband; 
that  circumstantial  evidence  of  the  consent  is  sufficient 
without  proof  of  express  agreement. 

In  reply  to  the  trustee  petitioner  in  this  matter,  re- 
spondent contends  that  such  cases  as  Martin  v.  South- 
ern Pacific  Ry.,  130  Cal.  285,  and  Bekins  v.  Dieterle, 
5  Cal.  690,  are  inapplicable.  The  former  involving  as 
it  does  merely  the  question  of  personal  injuries  to  the 
wife  belonging  to  the  husband  in  the  absence  of  any 
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ajrreement  or  understanding  existing  before  the  injury 
that  her  earnings  should  be  her  own,  and  the  latter 
case  cannot  fairly  be  cited  by  petitioner,  because  that 
was  a  plain  case  of  Bekins  and  wife  working  up  a  stor- 
age business  together  without  any  agreement  or  under- 
standing as  to  its  products  being  her  separate  property, 
followed  by  a  plain  conveyance  thereof  in  fraud  of 
creditors.  There  are  no  such  circumstances  in  the 
Crandall  case. 

In  addition  to  sections  162,  163  and  164,  respondent 
also  wishes  to  call  the  attention  of  the  court  to  sections 
158,  159,  168  and  169  of  the  Civil  Code  and  also  to 
section  370  of  the  Code  of  Civil  Procedure,  of  the  state 
of  California. 

Section  158  of  the  Civil  Code — husband  and  wife 
may  make  contracts:  "Either  husband  or  wife  may 
enter  into  any  engagement  or  transaction  with  the 
other,  or  with  any  other  person,  respecting  property, 
which  either  might  if  unmarried;  subject,  in  transac- 
tion between  themselves,  to  the  general  rules  which 
control  the  actions  of  persons  occupying  confidential 
relations  with  each  other,  as  defined  by  the  title  on 
trusts." 

Section  159  of  the  Civil  Code:  "A  husband  and  wife 
cannot,  by  any  contract  with  each  other,  alter  their 
legal  relations,  except  (i)  as  to  property  and  except 
that  (2)  they  may  agree,  in  writing,  to  an  immediate 
separation,  and  may  (3)  make  provision  for  the  sup- 
port of  (a)  either  of  them  and  of  (b)  their  children 
during  separation." 
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Section  i68  of  the  Civil  Code:  "The  earnings  of 
the  wife  are  not  Hable  for  the  debts  of  the  husband." 

Section  169  of  the  Civil  Code:  "The  earnings  and 
accumulations  of  the  wife  and  of  the  minor  children 
living  with  her  or  in  her  custody  while  she  is  living 
separate  and  apart  from  her  husband,  are  the  separate 
property  of  the  wife." 

Section  370  of  the  Code  of  Civil  Procedure :  "When 
a  married  woman  is  a  party,  her  husband  must  be 
joined  with  her,  except: 

"i.  When  the  action  concerns  her  separate  prop- 
erty, or  her  right  or  claim  to  the  homestead  property, 
she  may  sue  alone. 

"2.  When  the  action  is  between  herself  and  her  hus- 
band she  may  sue  or  be  sued  alone. 

"3.  When  she  is  living  separate  and  apart  from  her 
husband  by  reason  of  his  desertion  of  her,  or  by  agree- 
ment, in  writing  entered  into  between  them,  she  may 
sue  or  be  sued  alone." 

First  of  all  to  dispose  of  the  authorities  cited  by  the 
petitioner,  the  respondent  calls  attention  to  the  fact 
that  Abbott  v.  Wetherby,  6  Wash.  507,  does  not  apply 
to  the  Crandall  case,  for  in  the  Washington  case  the 
wife  testifies:  "He  gave  me  money  for  the  house  and 
whatever  was  over  was  mine."  That  was  the  source 
of  her  resources  and  there  was  no  contract  for  wages 
or  remuneration  of  any  sort  between  husband  and  wife. 
She  did  nothing  outside  the  normal  sphere  of  a  wife. 
She  simply  saved  from  her  household  allowance. 

Sections  1402  and  1403  of  the  General  Statutes  of 
Washington  are  not  similar  to  any  statute  in  force  in 
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California  in  this,  that  they  must  be  construed  with 
section  1400  which  says  that  the  wife  must  be  joined 
in  deeds  community  property  and  section  1401  which 
provides  that  the  husband  and  wife  can  only  alter  the 
status  of  community  property  by  written  and  acknowl- 
edged agreements  to  take  effect  on  death.  Section  141 1, 
nevertheless,  provided  that  one  may  sue  the  other. 

Sections  168  and  169  of  the  Civil  Code  of  California 
can  only  be  reconciled  by  the  proposition  that  in  the 
absence  of  an  agreement  to  the  contrary,  express  or 
implied,  the  earnings  of  the  wife  are  community  prop- 
erty and  even  under  section  168  are  within  the  hus- 
band's control,  except  where  she  is  living  separate  from 
him,  in  which  event  they  are  her  separate  property  and, 
of  course,  are  beyond  his  control  as  well  as  that  of  the 
creditors  of  the  husband;  whereas  section  168  does  not 
state  but  that  the  earnings  of  the  wife  are  nevertheless 
community  property. 

Whittaker  v.  Whittaker,  52  N.  Y.  368,  cited  by  peti- 
tioner, is  inapplicable  because  it  was  a  $4000.00  note 
given  by  husband  since  deceased,  to  wife  without  con- 
sideration except  love  and  affection,  household  work 
and  assistance  in  farm  chores. 

Blaechinska  v.  Howard  Mission,  130  N.  Y.  497,  was 
submitted  on  December  22d,  1891,  and  decided  January 
20th,  1892.  The  case,  therefore,  was  based  upon  the 
Law  of  T862  which  provides  merely  that  the  earnings 
of  the  wife  should  be  her  own  when  "arising  from  her 
trade,  business,  labor  or  services  carried  on  and  per- 
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formed  upon  her  sole  and  separate  account."  The  de- 
cision was  expressly  placed  upon  the  ground  that  the 
statute  was  not  broad  enough  to  alter  the  common  law 
rule  that  a  wife  cannot  collect  wages  from  the  husband. 
It  will  be  observed  that  there  is  no  such  restriction  upon 
the  rights  of  married  women  in  the  California  statutes. 
The  point  we  wish  to  emphasize  on  behalf  of  respond- 
ent is  that  the  Act  of  1896,  quoted  by  petitioner  on 
page  13  of  his  brief,  zvas  not  the  statutory  law  existing 
in  New  York  at  the  time  that  the  case  of  Blaechinska 
V.  Howard  Mission  was  decided.  Said  case,  therefore, 
fails  to  be  of  guidance  in  this  jurisdiction.  The  stat- 
utes of  New  York,  beginning  with  1892,  page  592,  alter 
the  Law  of  1862  by  making  valid  contracts  of  the  wife 
in  regard  to  property  "with  any  person  including  her 
husband,"  and  making  the  wife  capable  of  "carrying  on 
any  business,  trade  or  occupation." 

Suan  V.  Caile,  122  N.  Y.  308,  held  that  a  married 
woman  may  form  a  partnership  with  her  husband  to 
carry  on  a  business,  and  Kingman  v.  Frank,  33  Hun. 
471  (N.  Y.),  expressly  decided  that  where  a  wife  was 
running  a  dry  goods  and  notion  business  employing 
her  husband  at  $8.00  per  week  and  had  not  paid  him, 
the  creditors  of  the  husband  could  compel  her  to  pay 
said  sum  to  their  benefit  in  proceedings  supplemental 
to  execution.  Respondent  contends  that  these  citations 
and  this  explanation  plainly  show  that  the  public  policy 
of  the  state  of  New  York  is  in  accordance  with  our 
contention  in  the  Crandall  case,  for  if  the  wife  can  hire 
the  husband,  what  reason  can  be  given  why  the  hus- 
band cannot  hire  the  wife?     The  objection  that  the 
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marital  status  is  a  general  claim  upon  all  capacity  for 
service  could  not  be  logically  applied  in  either  situation. 
New  Jersey's  decisions  are  so  archaic,  resting  as  they 
do  ui)on  the  common  law  point  of  view,  that  they  are 
without  force  on  the  Pacific  Coast  in  consideration  of 
the  property  rights  arising  out  of  domestic  relations. 
New  Jersey  law  in  Clinton  Station  Mfg.  Co.  v.  Hum- 
mell,  25  N.  J.  Equity  45,  goes  so  far  as  to  say  that  even 
when  the  wife  gets  the  money  from  her  services  she 
cannot  keep  it  against  the  husband's  creditors.  The 
petitioner  trustee  in  the  Crandall  case  concedes  that 
where  a  wife  has  received  her  wages  she  can  keep  them. 
Hence  he  does  not  seriously  believe  that  New  Jersey 
law  is  law  here,  for  in  that  case,  the  decisions  in  Cali- 
fornia would  render  his  position  untenable.  See  Von 
Glahn  v.  Brennan,  81  Cal.  261 ;  also  Larson  v.  Larson, 
15  Cal.  App.  531. 

Shaeffer  v.  Sheppard,  54  Alabama  244,  is  inapplicable 
because  the  common  law  rule  is  expressly  applied  as 
to  choses  in  action  and  personalty  before  statute  in 
Alabama  changing  it  had  been  passed;  and  in  that  case 
the  wife  merely  ran  her  husband's  boarding  house, 
while  he  paid  the  bills. 

Hazelbaker  v.  Goodfellow,  64  111.  238,  decides  ex- 
pressly that  corn  raised  by  a  deserted  wife  cannot  be 
taken  by  a  husband's  creditors. 

Lee  V.  Savannah  Guano  Co.,  99  Ga.  572,  merely  de- 
cides that  an  agreement  by  husband  to  pay  $100.00  per 
year  to  wife  to  do  the  house  work,  fulfilled  by  a  deed 
executed  later  when  he  is  in  debt,  is  void,  but  the  court 
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intimated  that  when  the  labor  is  outside  her  sphere, 
the  rule  is  far  otherwise. 

Miller  v.  Miller,  78  Iowa  177,  has  no  force,  for  in 
that  case  after  a  family  squabble  the  parties  agreed  to 
stop  scolding  and  fault  finding,  each  do  their  work,  the 
wife  to  get  $200.00  per  year.  It  was  rightly  decided  on 
the  grounds  of  public  policy,  that  this  financial  arrange- 
ment could  not  be  enforced.  In  Arkansas,  In  re  Suckle, 
176  Fed.  828,  we  have  a  jurisdiction  where  the  law  di- 
rects that  a  husband  and  wife  cannot  be  business  part- 
ners, nor  can  she  hold  a  promissory  note  for  her  estate, 
nor  convey  lands  by  power  of  attorney,  nor  make  ex- 
ecutory contracts  to  convey,  nor  is  the  ante-nuptial  deed 
rule  abolished.  This  is  public  policy  in  Arkansas.  Can 
a  case  from  Arkansas  be  applicable  to  California? 

Petitioner  has  called  attention  to  far  off  Vermont 
and  cited  In  re  Trombley,  16  Am.  Bank.  Rep.  599.  Let 
us  see  what  the  statutes  were  in  Vermont  covering  this 
decision.  See  Vermont  Statutes  1894,  Sec.  2644  (Pub- 
lic Statutes  in  Vermont  147,  Sec.  3037).  "A  married 
woman  may  make  a  contract  with  any  person  other 
than  her  husband,  and  bind  herself  and  her  separate 
property,"  etc. 

Vermont  Stats.  1894  2647  (Pub.  Statutes  of  Ver- 
mont, Chap.  147,  Sec.  3040) :  ''All  personal  property 
and  rights  of  action  acquired  by  a  woman  before  cover- 
ture or  after  coverture,  excepting  from  her  husband, 
shall  be  held  to  her  sole  and  separate  use  *  *  *  i^^^ 
nothing  herein  contained  shall  authorize  a  claim  by 
either  husband  or  wife  against  the  other  for  personal 
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services."     Can  the  law  of  Vermont  be  referred  to  as 
any  kin  to  the  law  of  California? 

In  Larson  v.  Larson,  15  Cal.  App.  531,  a  California 
Court  held  that  where  a  wife  operated  as  a  lodging 
house  brokerage  with  her  husband's  consent  the  earn- 
ings were  her  separate  property;  and  that  furniture 
bought  with  said  earnings  remained  her  separate  prop- 
erty  though  placed  in  the  home  and  that  she  could 
maintain  an  action  against  the  estate  of  her  husba^id 
after  death  to  have  the  furniture  so  declared  her  sep- 
arate property.  That  circumstantial  evidence  of  the 
husband's  consent  as  to  the  disposition  of  her  earnings 
was  sufficient. 

Adjudications  Upon  the:  Point  in  Issue;. 

The  only  case  against  the  respondent  is  in  the  New 
York  jurisdiction  where  In  re  Kaufman,  104  Fed.  768, 
was  decided,  and  an  examination  of  that  case  will  show 
that  the  wife  left  her  household  duties  to  a  servant, 
paid  for  by  her  husband,  and  the  decision  was  covered 
by  the  consideration  that  she  was  only  doing  the  equiva- 
lent of  her  household  duties. 

In  re  Domenig,  128  Fed.  147,  decided  that  even 
where  the  husband  and  wife  are  living  together,  the 
wife  keeping  house  and  the  husband  paying  the  bills 
and  the  wife,  besides  being  housekeeper,  tends  bar  when 
her  husband  is  away  from  his  saloon  and  puts  up  free 
lunches  for  use  therein  and  cleans  up,  she  can  recover 
her  agreed  wages  at  $8.00  per  week;  this  includes  the 
three  months  priority.  She  had  worked  one  year  before 
her  husband's  bankruptcy.     This  decision  is  in  spite  of 
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Pennsylvania  statute  forbidding  the  wife  to  testify 
against  or  sue  the  husband.  Nuding  v.  Urich,  169  Pa. 
St.  289,  is  to  the  same  effect,  where  the  wife  works  as 
a  cook  in  the  husband's  restaurant.  This  was  a  case 
of  assignment  for  benefit  of  creditors,  I  beHeve.  In  re 
Novak,  loi  Fed.  800,  makes  the  wife's  claim  the  basis 
for  involuntary  petition  against  the  husband  in  bank- 
ruptcy. Collier  on  Bankruptcy,  8th  edition,  page  704, 
lays  down  the  rule  that  where  the  common  law  disa- 
bility of  the  wife  has  been  abolished  by  statute,  she  may 
have  a  claim  against  her  husband's  claim  in  bankruptcy 
even  though  the  statute  prohibits  suit  against  her  hus- 
band. 

It  has  been  held  that  the  wife  might  sue  alone  for 
the  protection  of  a  note  acquired  by  her  before  mar- 
riage against  her  husband. 

36  Cal.  447,  Wilson  v.  Wilson. 

Counsel  wishes  to  call  the  attention  of  the  court  to 
Roche  V.  Union  Trust  Co.,  52  N.  E.  612  (Indiana),  a 
case  of  assignment  for  the  benefit  of  creditors.  The 
wife  recovers  on  notes  given  her  by  the  husband  for 
money  loaned  by  her  to  him,  the  money  having  been 
earned  by  her  work  as  clerk  in  his  store.  This  de- 
cision is  in  spite  of  the  Indiana  statute.  Horner's  Rev. 
Statutes  1897,  Sec.  1530:  "A  married  woman  may 
carry  on  any  trade  or  business  and  perform  any  labor 
or  servi'^e  on  her  sole  and  separate  account.  The  earn- 
ings and  profits  of  any  married  woman  accruing  from 
her  trade,  business,  services  or  labor,  other  than  labor 
for  the  husband  or  family,  shall  be  her  sole  and  sep- 
arate property."     Place  this  statute  beside  either  the 
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California  statute  or  the  New  York  statute  referred  to 
in  Kaufman,  104  Fed.  768,  and  we  will  see  that  the  In- 
diana statute  is  by  far  the  most  unfavorable  to  the  wife's 
contentions,  and  yet  in  the  most  carefully  considered 
case  I  have  been  able  to  find,  the  said  case  of  Roche  v. 
Union  Trust  Co.,  above  referred  to,  the  court  held  that 
the  wife  could  recover. 

In  the  said  decision  the  following  cases  are  re- 
ferred to: 

29  N.  W.  588  (Minn.),  Riley  v.  Mitchell. 
Wife  gets  judgment  against  stranger  for  board. 

63  N.  W.  461  (Iowa),  Carse  v.  Reticker. 
Wife  gets  money  for  boarding  prisoners  at  $.50  per 
day,  her  husband  being  sheriff. 

36  N.  J.  Law  481,  Peterson  v.  Mulford. 
Wife  earns  money  and  buys  assignment  of  mortgage 
against    husband    and    recovers    it    against    husband's 
estate. 

23  Atlantic  856  (Vermont),  Potter  v.  Potter. 
Wife  boarding  father  can  recover  the  money  therefor 
instead  of  husband. 

38  111.  App.  480,  Woodyatt  v.  Connell. 
Wife   rents   farm   from   husband   and   raises   crops. 
Crops  were  hers. 

In  conclusion  respondent  contends  that  no  fair- 
minded  person  can  say  but  that  a  wife  who,  in  addition 
to  her  duties  at  home,  puts  her  shoulder  to  the  wheel 
and  does  a  day's  work  according  to  a  man's  standard, 
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either  for  strangers  or  for  husband  in  a  business  propo- 
sition at  an  agreed  scale  of  wages,  is  doing  what  she  is 
neither  morally  or  legally  obliged  to  do. 

We  do  not  contend  that  she  is  entitled  to  wages  by 
implication  in  the  absence  of  agreement  for  compensa- 
tion— still  she  might  be.  Nor  do  we  contend  that  she 
should  be  entitled  to  wages  for  house  work.  The  mar- 
riage status  is  beyond  the  power  of  the  parties  to  alter 
by  contract  except  that  they  may  agree  in  writing  for 
an  immediate  separation.  But  the  business  labors  of  a 
wife  are  a  business  proposition;  she  does  not  have  to 
hire  or  be  hired;  even  Blaechinska  v.  Howard  Mission, 
130  N.  Y.  497,  admits  that  the  wife  need  not  render 
said  services  even  at  husband's  command. 

If  the  claim  of  Nellie  M.  Crandall  is  disallowed  it 
will  in  effect  be  compelling  her  to  support  her  husband; 
it  will  be  taking  away  the  fruits  of  her  labors  which 
manifestly,  as  is  admitted  on  all  hands,  she  could  con- 
vert into  money  at  the  hands  of  an  outside  employer, 
and  is  placing  them  in  the  hands  of  the  husband's  credi- 
tors, while  allowing  her  not  even  the  protection  of  an 
average  workman.  The  only  difference  is  that  the 
workman  would  not  have  trusted  Crandall  for  half  his 
wages  for  over  a  year  and  Crandall  would  have  gone 
on  the  rocks  the  sooner  but  for  his  wife's  faithful  assist- 
ance and  forbearance. 

Respectfully  submitted, 

J.   W.    MORIN, 

Attorney  for  Respondent,  Nellie  M.  Crandall,  Claimant. 
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In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

BE  IT  REMEMBERED,  that  on  the  24  day  of 
April,  1911,  there  was  duly  filed  in  the  Circuit  Court 
of  the  United  States  for  the  District  of  Oregon,  a 
Transcript  on  Removal  in  words  and  figures  as  fol- 
lows, to  wit: 

[Complaint.] 

In  the  Circuit  Court  of  the  State  of  Oregon  for  the 
County  of  Baker. 

JAMES  G.  KIDWELL, 

Plaintiff, 

vs. 

THE  OREGON  SHORT  LINE  RAILROAD  COM- 
PANY, a  corporation, 

Defendant. 

Plaintiff  for  cause  of  action  against  the  defendant, 
ALLEGES: 

I. 

That  the  defendant,  The  Oregon  Short  Line  Rail- 
road Company,  is  a  corporation  organized  and  exist- 
ing under  the  laws  of  the  State  of  Utah  as  a  common 
carrier  of  passengers  and  freight  for  hire,  and  at  all 
the  times  herein  mentioned  was  and  still  is  engaged 
as  such  common  carrier  in  the  operation  of  a  line  of 
railroad  extending  from  Huntington,  Oregon,  to 
American  Falls,  Idaho. 

IL 

That  the  Union  Pacific  Railroad  Company  is  a  cor- 
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poration  organized  and  existing  under  the  laws  of  the 
State  of  Utah  as  a  common  carrier  of  passengers  and 
freight  for  hire,  and  at  all  the  times  herein  mentioned 
was  and  still  is  engaged  as  such  common  carrier  in 
the  operation  of  a  line  of  railroad  from  Granger,  Wy- 
oming, to  Omaha,  Nebraska. 

III. 

That  the  aforesaid  railroads  form  a  through  and 
connected  line  of  railroad  between  Huntington,  Ore- 
gon, and  Omaha,  Nebraska.  That  the  defendant  and 
said  Union  Pacific  Railroad  Company  by  mutual  traf- 
fic arrangement  as  such  common  carriers  at  all  tlie 
times  herein  mentioned  received  at  all  stations  on 
their  respective  railroads  freight  for  transportation  to 
and  from  all  stations  upon  such  through  and  connect- 
ing line  between  Huntington,  Oregon,  and  Omaha, 
Nebraska. 

IV. 

That  on  the  4th  day  of  December  the  defendant 
at  its  railroad  station  at  Huntington  in  the  State  of 
Oregon,  received  398  head  of  fat  cattle  in  good  health 
and  condition  of  the  average  weight  of  1250  pounds 
each,  the  property  of  plaintiff,  for  transportation  over 
the  aforesaid  railroad  lines  of  defendant  and  the  said 
Union  Pacific  Railroad  Company  to  South  Omaha, 
Nebraska,  through  such  intermediate  point  upon  the 
railroad  lines  operated  by  the  defendant  and  said  Un 
ion  Pacific  Railroad  Company  as  the  plaintiff  might 
thereafter  in  due  time  designate;  said  stock  to  be 
consigned  to  the  plaintiff  at  such  point  of  destination  : 
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that  the  said  defendant  received  said  cattle  for  trans- 
portation as  aforesaid  vmder  the  regular  tariffs  and 
charges  of  said  defendant  and  said  Union  Pacific 
Railroad  Company  as  arranged  by  said  defendant  and 
said  Union  Pacific  Railroad  Company  under  their 
mutual  traffic  arrangement  as  hereinbefore  set  forth ; 
that  said  cattle  were  billed  to  the  plaintiff  as  con- 
signee at  Minnedoka  in  Idaho  on  the  line  of  defend- 
ant's line  of  railroad,  it  being  the  intention  of  plain- 
tiff as  known  to  said  defendant  to  continue  the  tras- 
portation  of  said  cattle  from  Minnedoka  to  South 
Omaha;  that  said  cattle  upon  arrival  at  American 
Falls  v/ere  billed  by  the  said  defendant  over  its  line 
of  road  and  the  line  of  road  of  the  Union  Pacific 
Railroad  Company  under  the  traffic  arrangement  and 
agreement  as  hereinbefore  referred  to,  and  that  they 
were  thereupon  transported  from  said  American 
Falls  to  South  Omaha  over  the  line  of  defendant  and 
the  line  of  said  Union  Pacific  Railroad  Company  con- 
signed to  plaintiff  at  South  Omaha;  that  said  cattle 
were  destined  for  the  market  at  South  Omaha,  which 
fact  was  known  to  the  defendant. 

V. 
That  the  said  defendant  and  the  said  Union  Pa- 
cific Railroad  Company  failed  and  neglected  to  per- 
form their  duties  as  such  common  carriers  in  and 
about  the  transportation  of  said  cattle  as  aforesaid 
in  this :  that  at  divers  occasions  while  said  cattle  were 
in  transit  between  Huntington,  Oregon,  and  South 
Omaha,  Nebraska,  the  said  cattle  beinq^  then  and  there 


4  James  G.  Kid  well  vs. 

confined  and  carried  in  cars  in  which  it  was  impos- 
sible to  give  them  proper  or  any  food,  water  space  or 
opportunity  to  rest,  were  transported  and  carried,  and 
rccjuircd  l3y  the  said  defendant  and  the  said  Union 
Pacific  Raih'oad  Company  to  remain  confined 
in  such  cars  for  longer  periods  than  28  con- 
secutive hours  without  unloading  or  permitting 
them  to  be  unloaded  from  said  cars  for  rest, 
water  or  food,  and  without  any  opportunity 
whatever  for  said  cattle  or  any  of  them  to  re- 
ceive such  rest,  water  or  food;  that  the  defendant  and 
the  said  Union  Pacific  Railroad  Company  were  never 
at  any  time  prevented  from  unloading  said  cattle  for 
such  purposes  more  frequently  and  at  all  proper  times 
by  reason  of  storms  or  other  accidental  causes  of  any 
nature;  said  cattle  through  their  transit  as  aforesaid 
were  by  reason  of  the  carelessness  and  negligence  of 
the  defendant  and  the  said  Union  Pacific  Railroad 
Company  permitted  and  required  to  remain  station- 
ar)'  while  confined  in  said  cars  for  a  long  and  unreas- 
onable period  of  time  upon  side-tracks  at  various  sta- 
tions of  the  said  defendant  and  the  said  Union  Pacific 
Railroad  Company;  that  throughout  the  transporta- 
tion of  said  cattle  from  Huntington  to  South  Omaha 
the  train  and  trains  upon  w^hich  they  were  being  car- 
ried were  so  carelessly,  negligently  and  roughly  han- 
dled by  the  employes  of  the  said  two  railroad  compan- 
ies in  charge  thereof  that  said  cattle  were  frequently 
throvvn  down,  bruised  and  maimed;  that  throughout 
the   transportation   of  said   cattle   said   two   railroad 
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companies  wrongfully,  carelessly  and  negligenly  per- 
mitted and  caused  the  transportation  of  said  cattle 
between  said  Huntington  and  South  Omaha  to  be 
unusually  delayed  and  said  transportation  between 
said  two  points  consumed  an  unreasonable  and  un- 
usual length  of  time,  which  delay  and  unreasonable 
length  of  time  occupied  in  the  transportation  of  said 
cattle  could  have  been  prevented  by  the  exercise  of  the 
care  and  diligence  required  of  said  two  railroad  com- 
panies as  such  common  carriers. 

VI. 
That  by  reason  of  the  failure  of  the  said  defendant 
and  the  said  Union  Pacific  Railroad  Company  to  per- 
mit said  cattle  to  be  watered,  fed  and  rested  at  proper 
times  and  by  reason  of  their  carelessness  and  negli- 
gence in  requiring  said  cattle  to  remain  confined  in 
the  said  cars  for  such  long  periods  of  time  without  giv- 
ing them  opportunity  for  food,  rest  and  water,  and  by 
reason  of  their  bruised,  maimed  and  weakened  condi- 
tion caused  by  the  carelessness  and  negligence  of  said 
tv^^o  railroads  and  the  unnecessar}^  delay  in  the  trans- 
portation of  said  cattle,  the  said  cattle  during  their 
transportation  were  unable  to  be  properly  fed  and 
nourished  and  were  rendered  incapable  of  being  prop- 
erly nourished  and  fed ;  that  by  reason  of  the  careless 
and  negligent  acts  of  the  two  railroad  companies  as 
aforesaid  the  said  cattle  arrived  at  the  destination  at 
South  Omaha  at  a  greatly  reduced,  deteriorated  and 
weakened  condition  with  a  loss  in  weight  to  each  of 
said  cattle  of  72  pounds  more  than     the     shrinkage 
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which  they  would  have  sustained  from  the  transpor- 
tation excepting  for  the  careless  and  negligent  acts 
of  the  defendant  and  said  Union  Pacific  Railroad 
Company  as  herein  alleged  w^hile  they  were  in  transit. 

VIL 
That  upon  the  arrival  of  said  cattle  at  Omaha  if 
said  cattle  had  been  subjected  to  only  the  usual  and 
ordinary  hardships  incident  to  their  transportation 
between  Huntington  and  South  Omaha,  and  but  for 
the  careless  and  negligent    acts    of    the    defendant 
and  said  Union  Pacific  Railroad  Company  as  herein 
alleged  their  value  would  have  been  $5.00  per  hun- 
dred weight  at  said  South  Omaha,  and  the  plaintiff 
would  have  sold  them  at  such  price,  but  owing  to  their 
reduced  and  deteriorated  condition  caused  solely  by 
the  aforesaid  careless  and  negligent  acts  of  said  two 
railroad  companies  in   transporting  them  the  value 
thereof  became  greatly  lessened,  and  was  reduced  to 
the  sum  of  $4.27  per  hundred  weight;  that  plaintiff 
was  compelled  to  and  did  sell  said  cattle  at  such  last 
named  price  in  South  Omaha,  which  was  the  best  and 
highest  price  attainable  therefor;  that  by  reason  there- 
of the  plaintiff  on  account  of  the  careless  and  negh- 
gent  acts  of  the  tw^o  railroad  companies  in  the  trans- 
portation of  said  cattle  as  herein     alleged     suffered 
damage  in  the  sum  of  $4627.00,  and  by  reason  of  the 
failure  of  the  said  defendant,  the  Oregon  Short  Line 
Railroad  Company,  to  permit  said  cattle  being  unload- 
ed and  fed  at  seasonable  and  proper  times  and  places 
during  their  transit,  the  plaintiff  was  compelled  to 
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pay  for  the  maintenance  of  said  cattle  while  en  route 
$v300.()0  more  than  he  would  have  been  compelled  to 
pa}'  if  the  defendant  had  permitted  them  to  be  fed 
and  cared  ior  during  their  transit  over  its  line  at  seas- 
onable and  proper  times  and  places,  and  that  such  ex- 
tra expense  was  the  result  solely  of  the  carelessness 
and  negligence  of  the  defendant. 

VIII. 

That  v^hile  said  cattle  were  so  in  transit  and  in  the 
possession  of  the  defendant  the  plaintiff  complained  to 
the  said  defendant  both  at  Minnedoka  and  at  Ameri- 
can Falls,  and  at  other  places  and  notified  the  said 
defendant  that  he  expected  to  hold  it  liable  for  his 
loss  and  damage  by  reason  of  the  negligent  and  care- 
less handling  of  said  cattle  and  delay  in  the  transpor- 
tation thereof. 

IX. 

Immediately  upon  the  arrival  of  said  cattle  at  South 
Omaha  the  plaintiff  notified  the  Union  Pacific  Rail- 
road Company  of  his  claim  for  damages  by  reason  of 
the  careless  and  negligent  handling  of  said  cattle  by 
the  said  defendant  and  the  said  Union  Pacific  Rail- 
road Company. 

WHEREFORE,  plaintiff  prays  judgment  against 
the  defendant.  The  Oregon  Short  Line  Railroad  Com- 
pany, for  the  sum  of  $4927.00  and  the  interest  from 
the  20th  day  of  December,  1909,  and  for  his  costs  and 

disbursements  herein. 

JOHN  L.  SHARPSTEIN,  and 
FRANK  B.  SHARPSTEIN, 
Attorneys  for  Plaintiff. 
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STATE  OF  OREGON, 
County  of  Multnomah, — ss. 

I,  James  G.  Kidwell,  being  first  duly  sworn,  say: 
That  I  am  the  plaintiff  in  the  foregoing  cause  of  ac- 
tion;  that  I  know  the  contents  of  the  foregoing  com- 
plaint and  believe  the  same  true. 

JAMES  G.  KIDWELL. 
Subscribed  and  sworn  to  before  me  this  25  day  of 
March,  \9\\. 

F.  J.  GETTRELL, 
Notary  Public  for  Oregon. 

[Endorsed]  :    Filed  March  29,  1911. 

A.  B.  COMBS,  Jr., 

Clerk. 

[Petition  for  Removal.] 

(Title) 

Your  petitioner,  Oregon  Short  Line  Railroad  Com- 
pany, a  corporation,  the  defendant  above  named,  by 
this,  its  petition,  respectfully  shows  to  this  Honor- 
able Court: 

That  this  is  an  action  at  law  of  a  civil  nature,  and 
the  matter  and  amount  herein  in  dispute  between  the 
plaintiff  and  your  petitioner  exceeds  the  sum  or  value 
of  $2,000.00  exclusive  of  interest  and  costs,  to-wit  the 
sum  of  Four  Thousand  Nine  Hundred  Twenty-seven 
($4,927.00)  Dollars  and  interest  thereon  from  De- 
cember 20,  1909.  That  this  action  was  commenced  in 
the  above  entitled  Court  on  the  29th  of  March,  1911, 
and  that  Summons  issued  out  of  said  Court  in  said 
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cause  on  the  29th  day  of  March,  1911,  and  the  said 
Summons  was  served  upon  this  defendant  at  Hunt- 
ington, Oregon,  in  the  County  of  Baker,  State  of  Ore- 
gon, on  the  3rd  day  of  April,  1911;  and  that  by  the 
laws  of  the  State  of  Oregon,  and  by  the  rules  of  the 
above  entitled  Court  in  which  said  action  was  brought, 
and  is  now  pending,  this  defendant  is  not  required  to 
answer  or  plead  to  plaintiff's  complaint  in  said  suit 
until  the  13th  day  of  April,  1911 ;  no  summons  or  other 
processes  having  been  served  upon  the  defendant 
above  named  until  April  3,  1911,  as  aforesaid. 

That  there  is  in  said  action  a  controversy  wholly 
between  citizens  of  different  states. 

That  your  petitioner,  Oregon  Short  Line  Railroad 
Company,  a  corporation,  was  at  the  time  of  the  com- 
mencement of  this  action,  and  ever  since  has  been, 
and  is  now  a  corporation  organized  and  existing  un- 
der and  by  virtue  of  the  laws  of  the  State  of  Utah,  and 
no  other  state;  and  that  it  was  at  the  time  of  the  com- 
mencement of  this  action,  and  ever  since  has  been,  and 
is  now  a  resident  and  citizen  of  the  State  of  Utah  :iny[ 
no  other  state;  and  it  never  was  or  is  not  now  a  resi- 
dent or  citizen  of  the  State  of  Oregon. 

That  the  plaintiff  James  G.  Kidwell,  was  at  the 
time  of  the  commencement  of  this  action,  and  ever 
since  has  been,  and  is  now  a  resident  and  citizen  of 
the  State  of  Washington,  residing  at  Walla  Walla 
in  said  state. 

That  this  action  is  brought  by  the  plaintiff  to  re- 
cover from  the  defendant,  and  your  petitioner,  a  judg- 
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ment   for   Four  Thousand    Nine   Hundred   Twenty- 
Seven  ($4,927.00)  Dollars  and  interest  thereon  from 
December  20,  1909,  and  the  costs  and  disbursements 
of  this  action  for  and  on  account  of  loss  and  damage 
in  the  shipment  on  or  about  the  4th  day  of  December, 
1909,  of  certain  cattle,  about  398  head,  from  its  rail 
road  station  at  Huntington,  in  the  State  of  Oregon,  to 
South  Omaha  in  the  State  of  Nebraska;  it  being  al- 
leged that  the  plaintiff  shipped  three  hundred  ninety- 
eight  (398)  head  of  fat  cattle  in  good  health  and  con- 
dition, of  the  average  weight  of  1250  lbs.,  property 
of  the  plaintiff  at  Huntington,  a  railroad  station  of 
the  defendant  in  the  State  of  Oregon,  for  transporta- 
tion over  the  lines  of  the  defendant  and  the  Union  Pa 
cific  Railroad  Company  to  South  Omaha,  Nebraska, 
through  intermediate  points  upon  the  railroad  lines 
operated  by  the  defendant,  and  the  said  Union  Pacific 
Railroad  Company,  as  the  plaintiff  might  thereaf*:er, 
in  due  time,  designate;  said  stock  to  be  consigned 
to  the  plaintiff  at  such  point  as  designated;  and  that 
the  said  defendant  received  said  cattle  for  transpor- 
tation under  the  regular  tariffs  and  charges  of  the  de- 
fendant and  the  Union  Pacific  Railroad  Company  as 
arranged  by  said  defendant  and  said  Union  Pacific 
Railroad  Company  under  their  mutual  traffic  arrange- 
ment; that  said  cattle  were  billed  to  the  plaintiff  as 
consignee  at  Alinnedoka  in  Idaho  on  the  line  of  de- 
fendant's line  of  railroad,  it  being  the  intention  of  the 
plaintiff  as  known  to  the  defendant  to  continue  the 
transportation  of  the  said  cattle  from   said  Alinne- 
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doka  to  said  South  Omaha;  and  that  the  said  cattle 
upon  arrival  at  American  Falls  were  billed  by  the  de- 
fendant over  its  line  of  road  and  the  line  of  road  of  the 
Union  Pacific  Railroad  Company  under  the  traffic 
arrangement  and  agreement  between  them;  and  that 
the  cattle  were  thereupon  transported  from  said 
American  Falls  to  South  Omaha  over  the  line  of  the 
defendant  and  the  line  of  the  said  Union  Pacific  Rail- 
road Company,  consigned  to  the  plaintiff  at  South 
Omaha;  and  that  said  cattle  were  destined  for  mar- 
ket at  South  Omaha,  and  that  such  fact  was  known 
to  the  defendant. 

That  the  defendant  and  the  Union  Pacific  Rail- 
road Company  failed  and  neglected  to  perform  their 
duty  as  such  common  carriers  in  and  about  the  trans- 
portation of  such  cattle  in  this :  That  at  divers  occa- 
sions when  said  cattle  were  in  transit,  between  Hunt- 
ington, Oregon,  and  South  Omaha,  Nebraska,  the 
said  cattle,  being  then  and  there  confined  and  car- 
ried in  cars  in  which  it  was  impossible  to  give  then! 
proper  or  any  food,  water  space  or  an}^  opportunity  to 
rest,  and  were  transported  and  carried  and  required 
by  said  defendant  and  the  said  Union  Pacific  Rail- 
road Company  to  remain  confined  in  such  cars  for 
longer  periods  than  twenty-eight  (28)  consecutive 
hours  v/ithout  unloading  or  permitting  them  to  be 
unloaded  from  said  cars  for  rest,  water  or  food,  and 
without  any  opportunity  whatever  for  said  cattle  or 
either  of  them  to  receive  such  rest,  water  or  food. 

And  it  is  further  alleged  that  the  defendant  and  the 
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said  Union  Pacific  Railroad  Company  were  never,  or 
at  any  time  prevented  from  unloading  said 
cattle  for  such  purposes  more  frequently  or 
at  all  proper  times  by  reason  of  storms  or 
other  accidental  causes  of  any  nature;  and 
that  such  cattle  through  their  transit  and  by  rea- 
son of  the  carelessness  and  negligence  of  the  defend- 
ant and  the  said  Union  Pacific  Railroad  Company, 
were  permitted  and  required  to  remain  stationary 
while  confined  in  said  cars  for  a  long  and  unreason- 
able period  of  time  upon  the  side  tracks  at  various 
stations  of  said  defendant  and  the  said  Union  Pacific 
Railroad  Company;  and  that  throughout  the  trans- 
portation of  the  said  cattle  from  Huntington  to  South 
Omaha,  the  train  and  trains  upon  which  they  were 
being  carried  were  so  carelessly,  negligently  and 
roughly  handled  by  the  employees  of  the  said  two 
railroad  companies,  in  charge  thereof,  that  said  cat- 
tle were  frequently  thrown  down,  bruised  and  maim- 
ed, and  that  throughout  the  transportation  of  the  said 
cattle,  the  said  two  railroad  companies  w'rongfully, 
carelessly,  and  negligently  permitted  and  caused  the 
transportation  of  said  cattle  between  said  Hunting- 
ton and  said  South  Omaha  to  be  unusually  delayed, 
and  the  said  transportation  between  said  points  con- 
sumed an  unreasonable  and  unusual  length  of  time, 
Vvhich  delay  and  unreasonable  length  of  time  in  the 
transportation  of  said  cattle  could  have  been  prevent- 
ed by  the  exercise  of  the  care  and  diligence  required 
by  the  said  two  railroad  companies  as  such  common 
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carriers ;  and  that  by  reason  thereof,  the  plaintiff  sus- 
tained- the  loss  and  damage,  amounting  in  the  aggre- 
gate to  Four  Thousand  Six  Hundred  Twenty-seven 
($4,627.00)  Dollars,  and  was  compelled  to  and  did 
pa}^  for  maintenance  of  the  said  cattle  while  en  route, 
and  in  addition  thereto.  Three  Hundred  ($300.00) 
Dollars  more  than  he  should  have  been  compelled 
to  pay  if  the  Defendant  had  permitted  the  cattle  to  be 
fed  and  cared  for  during  their  transportation  over  its 
lines  at  reasonable  and  proper  times  and  places;  and 
that  such  extra  expense  was  the  result  solely  of  the 
negligence  and  carelessness  of  the  defndant,  caus- 
ing th  plaintiff  to  sustain  loss,  damage  and  expense, 
amounting  in  the  aggregate  to  Four  Thousand  Nine 
Hundred  Twenty-Seven  ($4,927.00)  Dollars. 

And  your  petitioner,  Oregon  Short  Line  Railroad 
Company,  a  corporation,  denies  each  and  every  allega- 
tion or  charge  of  carelessness,  negligence  or  delay;  or 
notice;  and  your  petitioner  offers  herewith  good  and 
sufficient  sureties  for  its  entering  in  the  Circuit  Court 
of  the  United  States,  for  the  District  of  Oregon,  on 
the  first  da}'^  of  the  next  session  of  the  said  Court  at 
Portland,  Oregon,  a  copy  of  the  record  in  this  suit, 
and  for  paying  all  costs  that  may  be  awarded  by  said 
Circuit  Court  of  the  United  States  if  said  Court  shall 
liold  that  this  suit  was  wrongfully  or  improperly  re- 
moved thereto,  and  your  petitioner  therefore  pra3^s 
that  this  Honorable  Court  proceed  no  further  herein 
except  to  make  the  order  of  removal  by  law,  and  to 
accept  s:iid  1:iond  and  surety,  and  cause  the  record 
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herein  to  be  removed  to  said  Court,  and  your  peti- 
tioner will  ever  pray. 

OREGON  SHORT  LINE  RAILROAD  COM- 
PANY, 

by  CHARLES  A.  JOHNS, 
Agent  and  Attorney  for  Oregon  Short  Line  Railroad 
Company. 

P.  L.  WILLIAMS  and 
CHARLES  A.  JOHNS, 
Attorneys  for  Petitioner. 
State  of  Oregon, 
County  of  Baker. — ss. 

I,  Charles  A.  Johns,  being  first  duly  sworn,  depose 
and  say,  that  I  am  the  attorney  for  the  Oregon  Short 
Line  Railroad  Company,  a  corporation,  the  petitioner 
named  in  the  foregoing  petition ;  that  as  such  attor- 
ney I  have  authority  to  sign  the  Oregon  Short  Line, 
Railroad  Company's  name  to  the  foregoing  petition, 
and  make  this  verification  upon  its  behalf;  that  I  have 
read  the  foregoing  petition  and  that  the  same  is  true ; 
of  my  ow^n  knowledge ;  that  there  is  no  officer  of  said 
Oregon  Short  Line  Railroad  Company  with  the  State 
of  Oregon. 

(Signed)  CHARLES  A.  JOHNS, 

Subscribed  and  sworn  to  before  me  this  12th  day 
of  April,  19n. 

(Signed)  VERA  E.  TAYLOR, 

(Notarial  vSeal)  Notary  Public  for  Oregon. 

And  attached  to  the  foregoing  Petition  is  the  fol- 
lowing Affidavit: 
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STATE  OF  OREGON, 
County  of  Baker: — ss. 

I,  Charles  A.  Johns,  being  first  duly  sworn,  say, 
that  I  am  one  of  the  Attorneys  for  the  defendant,  Pe- 
titioner herein,  and  that  I  served  the  within  Petition 
upon  the  plaintiff  on  the  12th  day  of  April,  1911,  by 
depositing  a  copy  of  such  Petition  for  removal,  duly 
certified  to  by  me  as  such  attorney,  in  the  post  office 
at  Baker,  in  the  County  of  Baker,  State  of  Oregon, 
with  postage  fully  prepaid  thereon,  addressed  to  John 
L.  Sharpstein  and  Frank  B.  Sharpstein,  the  attorneys 
for  plaintiff,  to  their  office  in  the  Baker-Boyer  Bank 
Building  at  Walla  Walla,  Washington. 

(Signed)  CHARLES  A.  JOHNS, 

Subscribed  and  sworn  to  before  me  this  12th  day 
of  April,  1911. 

(Signed)  VERA  E.  TAYLOR. 

(Notarial  Seal)  Notary  Public  for  Oregon. 

Endorsed  on  the  foregoing  as  follows: 
Filed:     April  12,  1911. 

A.  B.  COMBS,  Jr., 

Clerk. 

[Bond  on  Removal.] 

(Title) 

KNOW  ALL  MEN  BY  THESE  PRESENTS: 
That  we,  Oregon  Short  Line  Railroad  Company,  a 
corporation,  as  principal,  and  C.  J.  Johns  and  C.  K. 
DeNeffe,  as  sureties,  are  holden  and  stand  firmly 
bound  unto  the  plaintiff,  James  G.  Kidwell,  in   the 
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penal  sum  of  Five  Hundred  ($500.00)  Dollars,  for 
the  payment  whereof  well  and  truly  to  be  made  unto 
the  said  plaintiff,  James  G.  Kidwell,  his  heirs,  repre- 
sentatives and  administrators,  we  bind  ourselves, 
jointly  and  severally,  our  heirs,  executors,  successors 
and  assigns  firmly  by  these  presents  upon  the  condi- 
tion nevertheless  that: 

WHEREAS,  the  Oregon  Short  Line  Railroad 
Company,  a  corporation,  has  filed  its  petition  in  the 
Circuit  Court  of  the  State  of  Oregon  for  the  County 
of  Baker  for  the  removal  of  a  certain  cause  therein 
pending,  wherein  James  G.  Kidwell  is  plaintiff  and  the 
Oregon  Short  Line  Railroad  Company,  a  corporation, 
is  defendant,  to  the  Circuit  Court  of  the  L'^nited  States 
in  and  for  the  District  of  Oregon. 

Now,  if  said  Oregon  Short  Line  Railroad  Company, 
a  corporation,  shall  enter  in  said  Circuit  Court  of  the 
United  States  on  the  first  day  of  its  next  session  at 
Portland,  Oregon,  a  copy  of  the  record  in  said  action, 
and  shall  well  and  truly  pay  all  costs  that  may  be 
awarded  by  the  said  Circuit  Court  of  the  United 
States  if  said  Court  shall  hold  that  the  said  action  was 
wrongfully  or  improperly  removed,  thereto,  then  this 
obligation  shall  be  void;  otherwise  to  remain  in  full 
force  and  virtue. 

In  Witness  Whereof,  we,  the  said  Or-egon  Shorl 
Line  Railroad  Company,  a  corporation,  and  C  J. 
Johns  and  C.  K.  DeXeffe  have  hereunto  set  our  hands 
and  seals  this  12th  day  of  April,  19n. 
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OREGON  SHORT  LINE  RAILROAD  COM- 
PANY, 

By  CHARLES  A.  JOHNS, 

Its  Attorney. 
C.  K.  DeNEFFE,  Surety.  (Seal.) 
C.  J.  JOHNS,  Surety.  (Seal.) 

CTATE  OF  OREGON, 
County  of  Baker — ss. 

I,  C.  J.  Johns,  and  I,  C.  K.  DeNeffe,  make  solemn 
oath  and  each  for  himself  says,  that  I  reside  in  Baker, 
County  of  Baker  and  State  of  Oregon;  that  I  am  a 
free  holder  in  said  county,  and  am  worth  the  sum  of 
Five  Hundred  ($500.00)  Dollars  over  and  above  his 
debts  and  liabilities,  exclusive  of  property  exempt 
from  forced  sale  of  execution. 

(Signed)  C.  J.  JOHNS. 

C.  K.  DeNEFFE. 

Subscribed  and  sworn  to  before  me  this  12th  day 
of  April,  1911. 

(Signed)  VERA  E.  TAYLOR, 

(Notarial  Seal)  Notary  Public  for  Oregon. 

Endorsed  on  the  foregoing  as  follows :    The  within 
undertaking  is  approved  this  April  12,   1911. 
(Signed)  WILLIAM  SMITH, 

Judge  of  the  9th  Dist.  of  Oregon. 

[Endorsed]:     Filed  April  12,  1911. 

A.  B.  COMBS,  Jr., 

County  Clerk. 

And  Afterwards,  to  wit,  on  the  7  day  of  September, 
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1911,  there  was  duly  filed  in  said  Court,  an  An- 
swer in  words  and  figures  as  follows,  to  wit : 

[Answer.] 

(Title) 

Comes  now  the  Oregon  Short  Line  Railroad  Com- 
pany, the  defendant  herein,  and  for  answer  to  plain- 
tiff's complaint  admits,  denies  and  alleges  as  follows, 
to-wit: 

I. 

Admits  the  allegations  contained  in  paragraph  I 
of  the  complaint. 

II. 

Admits  the  allegations  contained  in  paragraph  II 

of  the  complaint. 

III. 
Denies  each  and  every  allegation  contained  in  par- 
agraph III  of  the  complaint,  except  that  defendant 
admits  that  the  line  of  railroad  of  the  Oregon  Short 
Line  Railroad  Company  and  of  the  Union  Pacific 
Railroad  Company  have  a  physical  connection  and 
operate  under  joint  traffic  arrangements. 

IV. 
Denies  each  and  every  allegation  contained  in  par- 
agraph IV  of  the  complaint,  except  that  defendant 
admits  that  on  or  about  the  fourth  day  of  December, 
1909,  this  defendant  received  from  The  Oregon  Rail- 
road &  Navigation  Company  at  Huntington,  Oregon, 
a  shipment  of  live  stock  consisting  of  sixteen  carloads, 
for  transportation  from  Huntington,  Oregon,  to  Min- 
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idoka,  Idaho,  to  be  there  delivered  to  James  G.  Kid- 
well,  the  plaintiff  herein;  admits  that  thereafter  the 
defendant,  acting  upon  the  instructions  of  the  plain- 
tiff herein,  forwarded  said  shipment  from  Min- 
idoka, Idaho,  over  its  line  of  railroad  to  a  connection 
with  the  Union  Pacific  Railroad  Company,  who  in 
turn  transported  said  shipment  to  South  Omaha,  Ne- 
braska. 

V. 

Denies  each  and  every  allegation  contained  in  para- 
graph V  of  the  complaint. 

VI. 

Denies  each  and  every  allegation  contained  in  par- 
agraph VI  of  the  complaint. 

VII. 

Denies  each  and  every  allegation  contained  in  par- 
agraph VII  of  the  complaint. 

VIII. 

Denies  each  and  every  allegation  contained  in  par- 
agraph Vni  of  the  complaint. 

IX. 

Denies  each  and  every  allegation  contained  in  par- 
agraph IX  of  the  complaint. 

And  for  a  further  and  separate  answer  and  defense 
to  plaintiff's  complaint,  defendant  alleges: 

I. 

That  it  is  now  and  at  all  the  times  herein  mentioned 
has  been  a  corporation  duly  organized  and  existing 
under  the  laws  of  the  State  of  Utah  and  engaged  in 
the  operation  of  a  line  of  railroad  extending  from 
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Huntington,  in  the  State  of  Oregon  (at  which  point 
it  has  a  physical  connection  with  the  hne  of  raih'oad 
of  The  Oregon  Raih'oad  &  Navigation  Company)  to 
Granger,  in  the  State  of  Wyoming,  at  which  point  it 
has  a  physical  connection  with  the  line  of  railroad  of 
the  Union  Pacific  Railroad  Company,  which  in  turn 
operates  a  line  of  railroad  extending  to  South  Omaha, 
Nebraska;  that  it  is  and  was  at  all  the  times  herein 
mentioned  engaged  in  interstate  commerce  and  sub- 
ject to  all  the  terms  and  provisions  of  an  Act  of  Con- 
gress approved  February  4,  1887,  entitled  "An  Act  to 
Regulate  Commerce"  and  acts  amendatory  thereof. 

11. 

That  on  and  prior  to  the  dates  of  the  movement  of 
the  shipment  of  live  stock  herein  referred  to,  this  de- 
fendant and  The  Oregon  Railroad  &  Navigation 
Company  and  the  Union  Pacific  Railroad  Com- 
pany posted,  published  and  filed  with  the  Inter- 
state Commerce  Commission  at  Washington,  D.  C 
and  wnth  and  as  a  part  of  its  tariff  as  required  by  lavv% 
its  rules  and  regulations  affecting  and  governing  tb 
transportation  and  carriage  of  live  stock,  and  at  all 
the  times  herein  mentioned  said  rules  and  regulations 
were  in  full  force  and  effect,  and  the  shipment  here' 
referred  to  moved  under  and  pursuant  to  said  rules 
and  regulations,  and  not  otherwise. 

III. 

That  said  rules  and  regulations,  posted,  published 
and  filed  as  hereinbefore  referred  to.  provide  among 
other  things  as  follows,  to-wit: 
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"13.  TIME  TABLES  AND  SCHEDULES  for 
the  movement  of  trains  may  be  varied  by  the  com- 
panies at  their  pleasure  or  convenience.  They  do  not 
undertake  to  carry  live  stock  to  arrive  at  any  market 
point  on  any  particular  market  day  or  market  hour, 
nor  are  their  time  cards  and  time  tables  to  be  regarded 
as  an  undertaking  by  the  companies  to  deliver  at  the 
hours  or  times  therein  fixed." 

"Rates  named  in  the  company's  tariff  applying  on 
live  stock  are  subject  to  rules  and  conditions  of  the 
current  live  stock  contract." 

In  said  current  live  stock  contract  it  is  provided, 
among  other  things,  as  follows : 

"Agents  of  the  railroad  company  are  expressly  for- 
bidden to  contract  for  delivery  of  live  stock  at  any 
specified  time  or  for  any  particular  market,  and  no 
agent  of  any  carrier  may,  under  any  circumstances, 
alter,  change  or  modify  or  agree  to  alter,  change  or 
modify  any  of  the  terms  of  this  contract. 

"It  is  expressly  agreed  that  this  contract  and  the 
responsibility  of  all  the  carriers  over  whose  lines  the 
shipment  may^  pass,  is  limited  and  controlled  by  the 
conditions  herein  contained,  which  are  hereby  agreed 
to  by  the  shipper  and  by  him  accepted  for  himself  and 
his  assigns  as  just  and  reasonable.    *    *    * 

"It  being  understood  that  each  and  every  condition 
of  this  agreement  shall  inrue  to  the  benefit  of  each  and 
every  carrier  over  whose  line  said  stock  may  pass 
under  this  contract." 

"No  carrier  shall  be  liable  for  any  loss  or  damage 
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to  said  stock  by  causes  beyond  his  control.  *  *  * 
Shrinkage  in  weight,  changes  in  weather,  heat,  cold 
or  any  other  causes  not  directly  the  result  of  gross 
negligence  on  the  part  of  said  carriers,  their  agents 
and  servants. 

"The  shipper  expressly  agrees  to  load,  unload  and 
care  for  said  stock  while  upon  the  cars  or  premises 
of  the  carrier,  in  a  careful  and  humane  manner  in 
strict  compliance  with  the  laws  of  the  United  States 
and  of  each  and  every  state  through  which  said  stock 
may  be  transported. 

"Unless  claims  for  loss,  damage  or  detention  are 
presented  within  ten  days  from  the  date  of  unloadincr 
of  said  stock  at  destination  and  before  said  stock  has 
been  mingled  with  other  stock,  such  claim  shall  be 
deemed  to  be  wavied,  and  the  carriers  and  each  there- 
of shall  be  discharged  from  liability." 

Said  current  live  stock  contract  referred  to  is  in 
words  and  figures  as  follows,  to-wit: 

Form  776 
(Duplicate.)  8-05—10,000 

(Standard) 

THE    OREGON    RAILROAD  &  NAVIGATION 

COMPANY. 

Limited  Liability  Live  Stock  Contract. 

Read  this  Contract.  No.  355 

Baker  City,  Oregon,  Station.    Dec.  3,  1909. 

THIS  AGREEMENT,  made  this  Third  day  of  De- 
cember, 1909,  by  and  between  The  Oregon  Railroad 
&  Navigation  Company,  hereinafter  called  the  carrier, 
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and  J.  G.  Kidwell  of  Baker  City,  Oregon,  hereinafter 
called  the  shipper: 

WITNESSETH,  That  the  said  shipper  has  deliv- 
ered to  the  said  carrier  sixteen  cars  of  Cattle  consign- 
ed to  J.  G.  Kidwell  at  Minidoka  destination,  via  Hunt, 
to  be  transported  upon  the  conditions  here- 
inafter set  forth  over  the  line  of  The  Oregon 
Railroad  &  Navigation  Company  to  Hunting- 
ton (Insert  only  a  station  on  O.  R.  R.  & 
N.)  and  there  deliver  to  the  consignee,  owner, 
or  order;  or  to  such  company  or  carrier  (if  the  stock  is 
to  be  forwarded  beyond  said  station)  whose  line  may 
be  considered  a  part  of  the  route  to  destination,  it  be- 
ing understood  that  in  and  about  the  delivery  of  said 
stock  to  such  connecting  carrier  The  Oregon  Railroad 
&  Navigation  Company  acts  only  as  agent  for  the 
consignee  or  owner,  and  that  the  liability  of  each 
carrier  hereunder  shall  cease  and  determine  upon  de- 
livery of  said  stock  to  the  next  connecting  carrier,  the 
consis^nee  or  owner. 

It  is  expressly  agreed  that  this  contract  and  the 
responsibility  of  all  the  carriers  over  whose  lines  the 
shipment  may  pass  is  limited  and  controlled  by  the 
conditions  herein  contained,  which  are  hereby  agreed 
to  b}^  the  shipper,  and  by  him  accepted  for  himself 
and  his  assigns  as  just  and  resaonable.  It  is  further 
agreed  and  understood  that  the  person  delivering  to 
this  company  the  shipment  or  any  part  thereof  de- 
scribed herein  is  authorized  to  sign  this  contract  for 
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and  on  behalf  of  the  shipper,  with  full  power  in  the 
premises, 

NOTICE. 
Blooded  animals,  or  animals  deemed  especially  val- 
uable, will  be  carried  only  on  special  contract,  and 
railroad  agents  are  not  allowed  to  receive  and  ship 
such  animals  until  a  proper  contract  is  made  between 
the  owner  or  consignor  and  the  railroad  company  or 
its  duly  authorized  agent. 

Men  only,  in  charge  of  stock  may  accompany  the 
same  upon  the  rules  and  regulations  set  forth  in  cir- 
culars issued  by  the  railroad  company,  and  upon  exe- 
cuting the  release  of  liability  printed  on  back  hereof. 
Agents  of  the  railroad  company  are  expressly  for- 
bidden to  contract  for  delivery  of  live  stock  at  any 
specified  time,  or  for  any  particular  market;  and  no 
agent  of  any  carrier  may  under  any  circumstances 
alter,  change  or  modify,  or  agree  to  alter,  change  or 
modify  any  of  the  terms  of  this  contract.  Special  con- 
tracts can  only  be  made  by  the  General  Freight  Agent. 
with  whom  the  Agent,  upon  request  of  the  shipper, 
will  communicate  by  wire. 

THIS  DOCUMENT  MUST  BE  PRESENTED 
WITHOUT  ALTERATION  OR  ERASURE. 
Said  shipper  for  himself,  the  consignee  or  owner, 
agrees  to  pay  or  guarantee  the  freight  there- 
on at  the  rate  of  v$93.40  per  standard  car  of 
29  to  30 14  ft.  in  length,  (subject  to  estab- 
lished per  cent,  decrease  or  increase  applicable 
to    cars    of   less    or    greater    length),    or   $ 
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per  hundred  pounds,  (subject  to  established  mmima 
for  cars  of  varying  lengths)  as  shown  by  Limited  Lia- 
bility Tariffs  governing,  or  if  in  less  than  carload  lots 

$ per  hundred  pounds  subject  to  the  established 

minima  as  provided  by  current  classifications,  which 
rate  is  less  than  the  regular  tariff  rate  for  the  trans- 
portation of  live  stock  at  carrier's  risk,  and  is  given 
said  shipper  at  his  special  request,  in  part  considera- 
tion of  his  agreement  to  the  limitation  of  the  liability 
of  the  raliroad  company  as  a  common  carrier  upon 
the  terms  arid  conditions  herein  set  forth,  which  are 
accepted  and  agreed  to  by  the  shipper  as  just  and  reas- 
onable, it  being  understood  that  each  and  every  con- 
dition of  this  agreement  shall  inure  to  the  benefit  of 
each  and  every  carrier  over  whose  line  said  stock 
may  pass  under  this  contract. 

In  consideration  of  the  special  reduced  rate  herein 
provided  for  the  transportation  of  the  live  stock 
above-described  it  is  hereby  stipulated  and  agreed  as 
follows : 

L  The  carriers  shall  not  be  liable  for  the  loss  or 
death  of,  or  for  any  injuries  received  by  any  of  said 
stock  unless  the  same  is  the  direct  result  of  willful 
misconduct  or  actual  negligence  of  said  carriers,  their 
agents,  servants,  or  employes. 

2.  It  is  expressly  agreed  that  the  value  of  the  live 
stock  to  be  transported  under  this  contract  does  not 
exceed  the  following  mentioned  sums,  to-wit: — f 

Horses,  mules  or  jacks,  not  exceeding  $ per 

head;  oxen,  bulls  or  steers,  not  exceeding  $50  per 
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head;  cows,  not  exceeding  $ per  head;  hogs  or 

calves,  not  exceeding  $ per  head;  sheep  or  lambs, 

not  exceeding  $ per  head; 

and  in  no  event  shall  the  carrier's  liability  exceed 
$1,000  upon  any  carload,  such  valuations  being  those 
whereon  the  rate  of  compensation  to  said  carriers 
for  their  services  and  risk  connected  with  the  trans- 
portation of  said  live  stock  is  based. 

3.  The  shipper  agrees  to  load,  unload  and  reload 
all  said  stock  at  his  own  expense  and  risk,  and  to  feed, 
water  and  tend  the  same  at  his  own  expense  and  risk 
while  it  is  in  any  stockyards,  whether  the  same  be  op- 
erated, owned  or  controlled  by  said  carriers  or  other- 
wise, and  while  on  the  cars  or  at  feeding  points,  or  at 
any  place  where  the  same  may  be  unloaded  for  any 
purpose  whatever. 

4.  The  shipper  assumes  the  exclusive  duty  of  prop- 
erly and  securely  fastening  said  stock  in  the  cars,  and 
of  removing  them  therefrom,  and  of  keeping  such 
cars,  and  any  enclosure  in  which  said  stock  may  be 
confined,  securely  locked  or  fastened  so  as  to  prevent 
escape  of  stock  therefrom.  The  shipper  agrees  to  in- 
spect the  cars  in  which  said  stock  is  to  be  transported, 
and  any  3'ards  or  enclosure  on  the  premises  of  the  rail- 
road compan}^  into  which  said  stock  may  be  unloaded, 
and  satisfy  himself  that  they  are  sufficient  and  safe 
and  in  proper  order  and  condition;  and  shall  report  to 
the  agent  or  employes  of  said  carrier  any  visible  de- 
fects therein,  and  demand  necessary  repairs  before 
proceeding  to  occupy  said  cars  or  enclosures;  and  the 
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fact  of  his  loading  said  stock  into  said  cars  or  occu- 
pying said  enclosure  shall  be  an  acknowledgment  and 
acceptance  by  him  of  the  sufficiency  and  suitability 
in  every  respect  of  said  cars  and  enclosures  for  the 
shipment  and  yarding  thereof;  and  he  hereby  assumes 
all  risk  of  injury  which  said  live  stock  or  any  of  them 
may  receive  in  consequence  of  any  of  them  being  wild, 
unruly,  weak,  maiming  each  other  or  themselves;  by 
or  in  consequence  of  heat  or  suffocation,  or  any  other 
ill  effects  of  being  crowded  or  injured;  by  the  burn- 
ing of  straw,  h?y  or  other  material  loaded  with  or  used 
for  feeding  the  stock  or  otherwise;  and  also  all  risk 
of  damage  which  may  be  sustained  by  reason  of  delay 
in  transportation,  and  all  risk  of  escape  of  any  portion 
of  said  stock ;  or  loss  or  damage  from  any  other  cause 
or  thing  not  resulting  from  the  willful  negligence  of 
the  carriers,  their  officers,  agents  or  employes. 

5.  If  the  carriers  or  any  of  them  shall  furnish  any 
laborer  or  laborers  to  assist  in  loading  or  unloading 
said  stock  at  any  point,  no  additional  charge  being 
made  therefor,  such  laborer  or  laborers  shall  while  so 
engaged  be  deemed  exclusively  the  employes  of  the 
shipper  and  no  carrier  shall  in  any  event  be  liable  for 
any  act  or  thing  done  or  omitted  to  be  done  by  such 
laborer  or  laborers  in  connection  with  said  stock  while 
so  engaged. 

6.  If  the  car  or  cars  wherein  said  stock  is  to  be 
transported  shall  be  furnished  by  the  shipper  and  ten- 
dered to  the  carriers  for  that  purpose,  said  shipper 
assumes  all  risk  for,  in,  and  about  said  car  or  cars. 
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and  no  liability  or  responsibility  shall  attach  to  any 
carrier  or  carriers  under  this  contract  arising  from 
or  growing  out  of  any  insufficiency  or  defect  in  the 
condition  of  any  such  car  or  cars. 

7.  No  carrier  shall  be  liable  for  any  loss  or  damage 
to  said  stock  by  causes  beyond  its  control,  by  floods, 
fire,  quarantine,  disease,  riots,  strikes,  or  stoppage  of 
labor;  shrinkage  in  weight,  changes  in  weather,  heat, 
cold,  or  any  other  cause  not  directly  the  result  of  gross 
negligence  on  the  part  of  said  carriers,  their  agentr 
and  servants. 

8.  The  shipper  expressly  agrees  to  load,  unload, 
and  care  for  said  stock  while  upon  the  cars  or  prem- 
ises of  the  carriers,  in  a  careful  and  humane  manner, 
in  strict  compliance  with  the  laws  of  the  United  Stat. : 
and  of  each  and  every  state  through  which  said  stock 
may  be  transported. 

9.  Unless  claims  for  loss,  damage  or  detention  are 
presented  within  ten  days  from  the  date  of  the  un- 
loading of  said  stock  at  destination,  and  before  said 
stock  has  been  mingled  with  other  stock,  such  claims 
shall  be  deemed  to  be  waived,  and  the  carriers  and 
each  thereof  shall  be  discharged  from  liability.  Any 
carrier  liable  on  account  of  loss  or  damage  to  any  of 
said  stock,  shall  have  the  benefit  of  any  insurance 
that  may  have  been  effected  thereupon. 

10.  The  rules,  regulations  and  conditions  pre- 
scribed by  the  carriers  for  the  transportation  of  live 
stock,  as  evidenced  by  their  published  tariffs,  classi- 
fications and  circulars  in  force  and  effect,  are  binding 
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upon  the  shipper.  The  signing  of  this  contract  by  the 
shipper  or  his  agent  shall  be  conclusive  evidence  of 
knowledge,  assent  and  agreement  to  each  and  every 
stipulation  and  condition  thereof  by  said  shipper. 
THE  OREGON  RAILROAD  &  NAVIGATION 
COMPANY. 

By  M.  H.  DAUGHERTY, 

Station  Agent. 
Witness  my  hand  J.  G.  KIDWELL, 

t  Shipper. 

By 

Shipper's  Agent. 
H.  L.  BRAGG, 

Witness. 
''"Erase  the  word  "head"  when  stock  is  forwarded  in 
car  loads,  and  the  word  "cars"  when  number  of  head 
is  to  be  specified. 

t Agent  will  insist  upon  shipper  making  the  inser- 
tion in  the  blank  spaces  on  this  contract  showing  the 
valuation  of  the  live  stock  to  be  shipped. 

Copy  Duplicate 

No  of  Car 

Way  Bill      No.      Initial 

2406  76109        S  P 

2407  75758         S  P 

2408  60868        U  P 

2409  14335         M  &  T 

2410  60154        U  P 

2411  14038         O  S  L 

2412  13185         O  S  L 


75848 

SP 

61506 

U  P 

14495 

M&T 

13169 

OR&N 

60323 

U  P 

13303 

OSL 

14364 

M&T 

13288 

OSL 

76120 

SP 
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2413 
2414 
2415 
2416 
2417 
2418 
2419 
2420 
2421 
Endorsement  on  back: 

Duplicate 
THE   OREGON    RAILROAD    &   NAVIGATION 
COMPANY. 
Limited  Liability 
Live  Stock  Contract. 
Executed  by  J.  G.  Kidwell  at  Baker  City,  Oregon, 
Station,  Dec.  3,  1909,  for  16  Cars  of  Cattle  good  for 
transportation  of  three  (3)  men.  (Billing  agent  stamp 
here.)     From  Baker  City  to  Minindoka,  Idaho,  when 
accompanying  the  stock  herein  described  and  not  oth- 
erwise. 
RELEASE  FOR  MAN  OR  MEN  IN  CHARGE. 
In  consideration  of  the  carriage  of  the  undersigned 
upon    a    freight    train    of    the    carrier    or    carriers 
named    in     the    within     contract,     without     charge 
other    than    the    sum    stipulated    therein,    for    the 
carriage     of     the     live     stock     mentioned     therein, 
the     undersigned     in     charge     do     hereby     volun- 
tarily   assume    all    risk    of    accident    or    damage  to 
his  (or  their)  person  or  property,  and  do  hereby  re- 
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lease  and  discharge  the  said  carrier  or  carriers  from 
every  and  all  claim,  liability  and  demand  of  every  kind, 
nature  and  description,  for  or  on  account  of  any  per- 
sonal injury  or  damage  of  any  kind  sustained  by  the 
undersigned  so  in  charge  of  said  stock,  v^hether  the 
same  be  caused  by  the  negligence  of  the  said  carrier 
or  carriers  or  any  of  its  or  their  employes  or  other- 
wise. 

1.  Joe  Lonegon 

2.  H.  H.  Chowredge 

3.  J.  G.  Kidwell 

Signature  of  man  (or  men)  in  charge. 

(Agent  will  draw  pen  through  spaces  not  used.) 

H.  L.  Bragg,  Witness. 

The  man  or  men  who  may  be  entitled  to  return 
transportation  free  or  at  a  reduced  rate  under  car- 
riers' rules  in  effect,  published  and  posted  as  required 
by  law,  at  time  this  contract  was  executed,  will  upon 
surrender  of  this  contract  to  the  carriers'  gaent  at  des- 
tination, within  30  days  from  date  of  executing  the 
within  contract,  receive  ticket  or  tickets  for  the  return 
journey. 

TIME  OF  LOADING. 

Dec.  3,  1909.  Hour,  8:30  p.  m.    Rested  at 

Date  arrived ,  Hour m.    Date  dept'r 

,  Hour  m. 


Name  of  Consignee. 
Endorsed  on  back:     Receipt  for  the  Return  trans- 
portation of  live  stock  attendants Station 
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190 Received  Drovers'  Tickets     as     fol- 
lows for  Return  Transportation  from 

to Witness. 

Said  current  live  stock  contracts  hereinbefore  re- 
ferred to  and  described  are  published  and  filed  with 
the  Interstate  Commerce  Commission  with  and  as  a 
part  of  said  companies'  circulars  and  tariffs. 

IV. 

That  heretofore  and  on  or  about  the  3rd  day  of  De- 
cember, 1909,  James  G.  Kidwell,  the  plaintiff  herein, 
delivered  to  The  Oregon  Railroad  &  Navigation  Com- 
pany, at  Baker  City,  Oregon,  sixteen  carloads  of  wild 
and  unruly  cattle,  in  poor  shipping  condition,  the  ex- 
act number  of  which  is  unknown  to  this  defendant, 
with  instructions  to  transport  said  shipment  from 
Baker  City,  Oregon,  over  the  lines  of  The  Oregon 
Railroad  &  Navigation  Company  to  Huntington, 
Oregon,  and  thence  to  Minidoka,  Idaho,  over  the 
lines  of  railroad  of  this  defendant,  and  there  deliver 
said  shipment  to  James  G.  Kidwell,  the  plaintiff  here- 
in;  that  thereafter  and  in  due  course  of  business  and 
without  any  unnecessary  delay  said  shipment  was 
transported  over  said  lines  of  railroad  to  Minidoka, 
Idaho,  and  thereupon  tendered  to  the  plaintiff  herein 
for  delivery;  that  owing  to  the  fact  that  a  violent  and 
unusual  storm  was  raging  at  said  time,  and  the  fur- 
ther fact  that  it  was  amlost  impossible  for  the  plaintif." 
to  purchase  feed  at  Minidoka  for  his  cattle,  he  refuse 
to  unload  same  at  Minidoka,  and  thereafter  and  upon 
plaintiff's  request  said  shipment  was  transported  to 
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American  Falls,  at  which  point  said  cattle  were  ini- 
loaded. 

V. 

That  after  unloading  said  stock  at  American  Falls 
it  was  found  that  the  storm  had  not  abated,  and  that 
feed  for  said  stock  was  very  scarce,  and  that  farmers 
demanded  an  exorbitant  price  therefor;  that  by  reason 
thereof  plaintiff  reloaded  and  shipped  his  stock  from 
said  point  to  South. Omaha,  Nebraska. 

VI. 

That  this  defendant  and  Union  Pacific  Railroad 
Company  and  The  Oregon  Railroad  &  Navigation 
Company  had,  on  and  prior,  and  subsequent  to  De- 
cember 3,  1909,  in  full  force  and  effect,  duly  published 
and  filed  rates  applying  on  shipments  of  live  tsock, 
which  rates  were  lower  on  shipments  moving  under 
the  terms  and  provisions  of  the  current  live  stock 
contract  than  were  the  rates  on  shipments  transport- 
ed by  the  railroad  companies  under  their  commonlaw 
lialMlily;  that  by  reason  thereof  the  plaintiff  request- 
ed and  received  the  benefit  of  the  lower  rate  applying" 
on  said  shipment,  and  at  said  time  and  place  executed 
and  entered  into  in  writing  the  current  live  stock  con- 
tract commonly  known  and  described  as  the  Limited 
Liability  Live  Stock  Contract;  that  said  contract  was 
executed  for  and  on  behalf  of  The  Oregon  Railroad 
&  Navigation  Company  by  M.  H.  Dougherty,  who 
w^as  at  said  time  the  Station  Agent  of  said  The  Ore- 
gon Railroad  &  Navigation  Company  at  Baker  City, 
Oregon,  and  was  authorized  to  enter  into  such  con- 
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tracts  on  behalf  of  The  Oregon  Railroad  &  Naviga- 
tion Company  and  of  this  defendant;  that  said  con- 
tract was  executed  on  behalf  of  the  plaintiff  by  j,  G. 
Kidwcll.  the  plaintiff  herein. 

VIL 

That  said  shipment  was  promptly  transported  over 
the  lines  of  the  defendant,  railroad  company,  and  over 
the  lines  of  The  Oregon  Railroad  &  Navigation  Com- 
pany and  of  the  Union  Pacific  Railroad  Company  in 
a  proper  car  in  due  course  of  business,  without  un- 
necessar}'  or  unusual  delay,  and  delivered  to  and  ac- 
cepted by  the  plaintiff  at  South  Omaha,  Nebraska,  in 
the  same  order  and  condition  said  stock  was  in  when 
received  by  the  defendant,  except  ordinary  and  usual 
depreciation  which  all  live  stock  in  transit  are  liable 
to,  and  depreciation  due  to  the  poor  shipping  condi- 
tion of  said  stock,  and  the  further  fact  that  plaintiff 
refused  and  neglected  to  unload  and  feed  said  stock 
in  transit  from  the  cars  were  spotted  at  different  un- 
loading points,  and  by  the  failure  of  the  plaintiff  or  his 
agents  to  properly  care  for,  feed  and  tend  to  said 
stock,  and  the  further  fact  that  said  stock  was  wild 
and  unruly  and  by  reason  thereof  injured  themselves 
and  each  other,  and  that  plaintiff  or  his  agents  did 
not  give  said  stock  proper  feed,  water  or  attention, 
and  was  not  caused  by  any  fault,  negligence  or  vv^ant 
of  care  on  the  part  of  this  defendant,  its  agents  or  em- 
ployes. 

VIIL 

That  plaintiff  failed  and  neglected  to  give  notice  to 
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this  defendant  of  his  alleged  claim  for  loss  and  in- 
jury to  said  stock  within  ten  days  from  the  date  of 
unloading-  of  said  stock  at  South  Omaha,  Nebraska, 
or  before  said  stock  had  been  mingled  with  other 
stock,  and  by  reason  thereof  whatever,  if  any,  claim 
plaintiff  may  have  had  against  this  defendant  is 
deemed  waived  under  the  terms  of  said  live  stock 
contract.  The  shipment  herein  referred  to  is  the 
same  shipment  referred  to  in  plaintiff's  complaint. 

WHEREFORE,  having  fully  answered  plaintiff's 
complaint  herein,  defendant  demands  that  this  action 
be  dismissed  and  it  have  and  recover  its  costs  and 
disi)ursements  herein. 

W.  W.  COTTON, 
P.  L.  WILLIAMS, 
A.  C.  SPENCER, 
W.  A.  ROBBINS, 
Attorneys  for  Defendant. 

[Endorsed]:    Answer.     Filed  Sep.  7,  1911. 

G.  H.  MARSH, 

Clerk. 

And  Afterwards,  to  wit,  on  the  12  day  of  January, 
1912,  there  was  duly  filed  in  said  Court,  a  Reply, 
in  words  and  figures  as  follows,  to  wit: 

[Reply.] 

(Title) 

Comes  now  the  plaintiff  and  replying  to  the  defend- 
ant's Answer  herein,  admits,  denies  and  alleges  as 
follows : 
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I. 

Replying  to  the  further  and  separate  answer  and  de- 
fense of  the  defendant  herein,  plaintiff  admits  the 
first  paragraph  thereof. 

11. 

Replying  to  the  said  further  and  separate  answer 
and  defense  of  the  defendant  herein,  plaintiff  alleges 
that  he  has  no  knowledge  or  information  sufficient 
to  form  a  belief  as  to  the  truth  of  the  matters  and 
things  set  forth  and  alleged  in  the  Second  and  Third 
paragraphs  of  said  answer  and  therefore  denies  the 
same. 

III. 

Admits  the  delivery  of  sixteen  carloads  of  cattle  to 
the  Oregon  Railroad  &  Navigation  Company  at  Bak- 
er City,  Oregon,  on  or  about  the  3d  day  of  December 
1909,  but  denies  each  and  every  other  allegation  of  the 
Fourth  paragraph  of  defendant's  said  answer. 

IV. 

Admits  that  plaintiff  re-loaded  said  cattle  at  Amer- 
ican Falls,  Idaho,  after  feeding  the  same  at  said  point, 
but  denies  each  and  every  other  allegation  of  i1k- 
Fifth  paragraph  of  defendant's  said  answer. 

V. 

Admits  the  execution  of  what  is  termed  by  the  de- 
fendant a  limited  liability  livestock  contract,  but  al- 
leges that  the  same  was  executed  under  the  condi- 
tion hereinafter  set  forth,  and  denies  each  and  every 
other  allegation  of  the  Sixth  paragraph  of  defendant's 
said  answer. 
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VI. 

Denies  each  and  every  allegation  of  the  Seventh 
paragraph  of  the  defendant's  said  answer. 

VII. 

Admits  that  plaintiff  did  not  give  notice  to  the  de- 
fendant of  his  said  claim  for  loss  and  injury  to  said 
stock  within  ten  days  from  the  date  of  unloading  said 
stock  at  South  Omaha,  Nebraska,  except  and  other 
than  the  notice  given  by  plaintiff  to  the  Union  Pa- 
cific Railroad  Company,  and  to  the  agents  of  the  de- 
fendant, as  alleged  in  the  complaint  herein,  for  the 
reason  that  the  defendant  herein  at  said  time  had  and 
maintained  in  said  city  of  South  Omaha,  Nebraska,  no 
office  or  agent  other  than  said  Union  Pacific  Railroad 
Company. 

VII. 

Further  replying  to  the  said  separate  answer  and 
defense  of  the  defendant  herein,  plaintiff  alleges: 
that  the  bill  of  lading,  termed  a  "limited  liability  live- 
stock contract"  by  the  defendant  and  set  out  in  de- 
fendant's said  answer  and  defense  herein,  was  pre- 
pared by  the  Oregon  Railroad  &  Navigation  Com 
pany  and  presented  to  the  plaintiff  for  his  signature; 
that  no  option  or  opportunity  was  offered  or  given 
the  plaintiff  to  examine  or  accept  any  other  or  differ- 
ent bill  of  lading  or  any  other  or  different  rate;  that 
the  said  bill  of  lading  was  signed  by  the  plaintiff  with  ■ 
out  reading  or  having  an  opportunity  to  read  the 
same  and  without  any  knowledge  of  the  contents 
thereof;  and  that  said  bill  of  lading  was  so  signed  by 
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llic  plaintiff  willi  tlic  understanding  that  it  was  the 
()nl\-  l)ill  of  lading-  issued  hy  the  said  Oregon  Railroad 
&  Navigation  Company,  and  without  any  intention 
on  the  part  of  the  plaintiff  to  accept  the  terms  thereof 
or  intention  to  waive  any  rights  thereby,  and  was  so 
signed  without  any  consideration  moving  to  the  plain- 
tiff therefor. 

IX. 

And  further  replying  to  the  said  separate  answer 
and  defense  of  the  defendant  herein,  the  plaintiff  al- 
leges: that  the  said  bill  of  lading  termed  a  "liniilcci 
liability  livestock  contract"  by  the  defendant,  and  set 
out  in  defendant's  answer  herein,  in  so  far  as  it  at 
tempts  to  limit  the  liability  of  the  defendant  for  any 
loss,  damage  or  injury  to  the  cattle  in  said  bill  of  lad- 
ing mentioned  and  described  in  plaintiff's  complaint 
herein,  is  void,  being  in  violation  and  contravention  of 
Section  Seven  (7)  of  the  Act  of  Congress,  known  as 
the  Hepburn  Act,"  passed  June  29,  1906.  (C.  3591, 
34  Stat.  595;  Fed.  Stat.  Ann.  1909  Supplement,  pages 
273,  274.) 

WHEREFORE,     Plaintiff     demands     judgment 

against  the  defendant  as  demanded  in  his  complain': 

herein. 

SHARPSTEIN  &  SHARPSTEIN,  and 

KING  &  SAXTON, 

Attorneys  for  Plaintiff 

[Endorsed]:  Reply.     Filed  Jan.  12,  1912. 

A.  M.  CANNON, 

Clerk  U.  S.  District  Court. 
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And  afterwards,  to  wit,  on  Tuesday,  the  11  day  of 
June  1912,  the  same  being  the  95  Judicial  day  of 
the  Regular  March  1912  Term  of  said  Court; 
Present:  the  HONORABLE  R.  S.  BEAN,  Unit- 
ed States  District  Judge  presiding,  the  following- 
proceedings  were  had  in  said  cause,  to-wit: 

[Judgment.] 

(Title.) 

This  cause  came  on  regularly  at  this  time,  for  furth- 
er trial  pursuant  to  continuance.  Jury  and  attorneys 
present  as  heretofore :  and  thereupon  motion  for  non- 
suit came  on  regularly  for  the  decision  and  ruling  of 
the  court  and  thereupon  after  due  consideration  it  is 
Ordered  that  motion  for  non-suit  be  and  the  same  is 
hereby  allowed.  Whereupon  it  is  Ordered  and  Ad- 
judged that  complaint  herein  be  and  hereby  is  dis- 
missed and  that  defendant,  Oregon  Short  Line  Rail- 
road Company,  have  and  recover  of  and  from  plaintiff 
J.  G.  Kidwell  its  costs  and  disbursements  herein  taxed 
at  $256.85. 

And  afterwards,  to  wit,  on  the  20  da}'^  of  September 
1912  there  was  duly  filed  in  said  Court,  a  Bill  of 
Exceptions  in  words  and  figures  as  follows,  to 
wit: 

[Bill  of  Exceptions.] 

(Title.) 

BE  IT  REMEMBERED,  that  at  a  Regular  Term 
of  the  District  Court  of  the  United  States  for  the  Dis- 
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Irict  of  Oregon,  holden  in  Portland,  Oregon,  on  June 
7th,  1912,  the  Hon.  ROBT.  S.  BEAN,  presiding,  the 
above  cause  coming  on  to  be  tried  before  a  jury,  tlie 
following  proceedings  were  had,  to  wit: 

EXCEPTION  NO.  ONE. 
(Being  to  the  ruling  of  the  Court  on) 
(Defendant's  Motion  for  a  Non-suit.) 
The  Plaintiff,  JAMES  G.  KIDWELL,  being  sworn, 
testified  in  his  own  behalf  as  follows: 

I  am  the  plaintiff;  J.  C.  Lonergan  of  Portland,  and 
H.  H.  Trowbridge  of  John  Day  were  interested  with 
me  in  these  cattle ;  I  saw  these  cattle  first  about  4 
weeks  before  their  shipment;  I  have  been  in  the  cat- 
tle business  about  23  years,  ever  since  I  have  been 
grown ;  buy  and  sell  cattle  in  Oregon,  Washington 
and  Montana:  raise  and  handle  lots  of  cattle;  I  did 
not  buy  the  cattle  constituting  this  shipment,  I  re- 
ceived them ;  I  purchased  cattle  the  same  year  and 
for  a  great  many  years  out  of  the  same  territory;  the 
cattle  which  I  purchased  were  the  same  kind  of  cat- 
tle as  the  cattle  involved  in  this  case  but  younger;  the 
cattle  which  I  bought  were  2  and  3  years  old;  the 
cattle  involved  in  this  case  w^ere  25  head,  probably  30 
head,  3  year  old  steers,  and  the  balance  4  and  5  ye:ir 
old  steers,  about  half  and  half:  3  and  4  year  old  steers 
generally  weigh  about  75  or  100  pounds  more  than 
2  and  3  year  old  steers ;  one  bunch  of  these  cattle 
which  I  purchased  out  of  the  same  country  as  the 
cattle  in  this  case  weighed  (averaged)  1228  pounds 
at  Baker  City,  another  bunch  1247  pounds  and  anoth- 
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er  bunch  1280  pounds;  I  estimate  that  the  cattle  con- 
stituting the  shipment  in  this  case  would  at  the  time 
they  were  loaded  on  the  cars  at  Baker  City  weigh 
1260  to  1270  pounds  each ;  they  had  been  driven  about 
eleven  miles  before  loading  and  were  fed  and  watered 
up  to  the  time  we  started  with  them;  I  shipped  these 
cattle  from  Baker  City  over  the  O.  R.  &  N.,  now  the 
O.-W.  R.  &  N.;  made  the  contract  with  Mr.  Daugher- 
ty,  the  agent  of  this  O.  R.  &  N.  at  Baker  City;  I  talk- 
ed with  him  about  the  conditions  along  the  line  of 
the  O.  S.  L. ;  I  told  him  when  I  ordered  the  cars,  six- 
teen cars,  that  I  wanted  to  ship  to  South  Omaha  with 
a  feed  in  transit  rate  at  some  point  in  Idaho,  either 
some  point  around  American  Falls  or  Minindoka;  Mr. 
Daugherty  said  he  had  no  feed  in  transit  rate,  couldn't 
find  where  there  was  any  feed  in  transit  rate  at  Alini- 
doka  or  American  Falls;  I  told  him  then  to  investi- 
gate and  find  out  whether  there  was  good  yards  at 
American  Falls  or  Minidoka  big  enough  to  hold 
these  cattle,  good  feed  yards,  if  there  wasn't  I  wanted 
to  bill  them  feed  in  transit  Pocatello;  he  said  he 
couldn't  give  me  feed  in  transit  rate;  said  he  had  noth- 
ing in  his  tariff  that  went  in  there;  he  figured  the  tar- 
iff and  told  me  there  was  only  a  small  difference  be- 
tween a  feed  in  transit  rate  and  to  bill  them  locally 
and  he  says  we  will  just  bill  them  locally  and  then  if 
you  decide  to  take  them  on,  we  will  take  them  on, 
rebill  them  at  so  much  per  hundred  with  a  minimum 
so  much  per  car;  well,  I  told  him  that  I  would  bill 
them   locallv  to   v.diere  he  would  find  a  good  yard 
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somewhere  around  Minidoka  or  American  Falls,  and 
if  he  couldn't  find  il,  1  would  take  them  to  Pocatello ; 
this  was  the  day  I  ordered  the  cars;  the  next  morn- 
ing the  office  of  the  O.  R.  &  N.  Co.  called  me  up  and 
told  me  that  they  had  good  yards  at  Minidoka,  and  I 
told  them  that  would  suit  me  better  because  it  was 
nearer  Twin  Falls  to  bill  them  there;  and  they  were 
billed  to  Minidoka;  these  cattle  were  loaded  on  De- 
cember 3,  1909;  there  were  398  head,  16  cars,  25  head 
in  each  car  less  two ;  25  head  of  cattle  of  the  size  of 
these  is  a  proper  and  usual  load;  H.  H.  Trowbridge, 
Joe  Lonergan,  J.  C.  Lonergan's  brother,  and  myself 
went  along  with  these  cattle;  the  cattle  were  loaded 
and  ready  to  leave  Baker  City  at  7:45  o'clock  P.  M.,  on 
Dec.  3,  1909,  and  we  left  Baker  at  9:05  P.  M.  and  ar- 
rived at  Huntington  at  2:30  A.  M.,  Dec.  4;  w^ell,  when 
I  reached  Huntington,  I  went  over  to  the  depot  and 
asked  the  yardmaster  what  time  we  would  get  out ; 
he  said  he  couldn't  tell  me  but  perhaps  in  an  hour  or 
an  hour  and  a  half  he  could  tell  me  something  about 
it;  so  I  waited  about  an  hour  and  a  half  and  went  to 
him  again  and  asked  him  about  it.    He  said  he  didn't 
think  we  could  get  out  before  morning  sometime.     I 
said  to  him:  "Didn't  you  have  notice  of  these  cattle 
coming?"     He  says  "We  did  have  notice  to  ship  the 
cattle  upon  arrival,  but  we  have  to  send  to  Glenn's 
Ferry  for  an  engine";  ''have  got  no  power  here  to 
handle  the  cattle" ;  he  says,  "just  as  soon  as  that  gets 
here  we  will  ship  you  on";  well,  we  left  Huntington; 
ran  good  speed  enough  going  along  alright  any  more 
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than  we  were  side  tracked  some  places  along  about 
Ontario;  I  don't  remember  the  places  along  between 
Ontario  and  Nampa;  when  we  got  to  Nampa  the  con- 
ductor said  he  had  some  switching  to  do  and  told  us  to 
go  to  lunch,  which  we  did ;  we  left  Nampt,  the  run  was 
good  as  far  as  I  could  see,  anymore  than  they  were 
side  tracking  and  switching;  we  left  Nampa  alright 
and  went  on  somewhere  around     Mountain     Home; 
there  they  were  setting  out  cars  or  picking  up,  some- 
where along  in  that  locality  this  side  of  Glens  Ferry 
along  this  side  on  good  track,  along  this  side  of  Glens 
Ferry,  I  can't  tell  where  it  was,  they  were  doing  some 
switching,  some  heavy  jamming,  they  jumped  hard 
enough  to  knock  us  all  off  our     feet,     knocked     us 
around  in  the  caboose,  awful  hard  jams,  switching 
cattle;  that  was  this  side  of  Glens  Ferry,  somewhere 
not  over  fifteen  miles  this  side  of  Glens  Ferry;  we  ar- 
rived at  Glens  Ferry  at  eight  o'clock  p.  m.  on  Decem- 
ber 4th;  they  asked  me  to  release  the  feeding  risk  of 
these  cattle  there ;  I  went  in  and  asked  them  what  time 
I  would  get  out,  that  was  a  division  point ;  they  ask- 
ed me  and  told  me  I  would  have  to  release  and  go  on 
and  I  talked  to  a  man,  I  don't  know  whether  it  was  the 
agent  or  not,  it  was  the  man  there  and  he  said — I 
asked  him  why  "3'ou  got  time  to  go  on,  why  don't  you 
take  me  on  without  release,  you  are  not  going  to  take 
36  hours  to  get  to  Minidoka";  he  said:  "I  don't  know 
anything  about  it,  those  are  the  orders  I  got" ;  I  asked 
him  "what  for,"  he  says:  "I  suppose  a  matter  of  pro- 
tection, that  is  all  I  know  about  it,  it  is  the  orders 
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T  .^ot" ;  something  equivalent  to  that;  I  signed  the 
release,  we  left  then  Glens  Ferry  at  nine  o'clock ;  after 
we  got  out  of  Glens  Ferry  a  little  ways  somewhere 
around  King  Hill  we  were  side  tracked  and  stood  a 
long  time  and  jammed  and  switched  around  and 
bumped  the  cattle,  bumped  around  all  the  time  for 
quite  awhile;  after  they  switched  we  stood;  after 
they  got  through  switching  they  stood  for  a  long  time, 
I  can't  tell  how  long,  but  for  a  long  time,  they  went  on 
somewhere  towards  the  top  of  the  mountain,  the  top 
of  King  Hill,  that  is  what  I  call  King  Hill,  there  they 
side  tracked  again,  jamming  the  cattle  again  and 
they  jammed  them  all  the  way  until  we  got,  that  is 
side  tracked  more  or  less  all  the  way  until  we  got 
to  Shoshone ;  the  train  men  told  me  that  the  reason  for 
so  much  side  tracking  was  that  there  was  a  washout 
on  the  Southern  between  Reno  maybe  between  Og- 
den  and  Sacramento,  somewhere  on  that  line,  and  the 
passenger  trains  from  Portland  were  going  around  that 
way,  going  to  California;  we  arrived  at  Shoshone  at 
3:30  o'clock  a.  m.  on  December  fifth;  the  brakeman 
came  into  the  caboose  and  told  us  that  the  agent 
said  the  cattle  must  be  unloaded  for  feed  and  rest; 
well,  I  went  up  with  Mr.  Trowbridge  and  Mr.  Lon- 
ergan  to  the  depot  station  and  asked  the  night  man 
about  it;  there  seemed  to  be  a  night  operator  there; 
he  said  he  wasn't  the  agent;  I  asked  him  where  the 
yards  were;  he  told  me;  I  went  up  to  the  yards;  ho 
said  the  dispatcher  had  said  to  unload  them;  I  went 
up  to  the  yard  for  the  purpose  of  unloading  the  cat- 
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tie;  I  asked  if  it  was  only  a  short  distance  why  they 
couldn't  run  on  ;  he  said  "I  don't  know  anything  about 
it,  that  is  the  order" ;  we  went  up  to  the  yard,  went 
up  to  the  chutes;  there  are  two  little  chutes;  looked 
at  the  corral,  one  pen,  and  seen  it  was  too  small  to  un- 
load the  cattle,  went  down  in  it,  went  right  down  the 
chute,  went  to  where  there  were  two  little  troughs, 
]!0  water,  froze  up,  I  guess,  I  don't  know  what  the  mat- 
ter was ;  went  immediately  back  to  the  night  operator 
and  told  him  that  if  that  was  the  yard  we  couldn't 
unload  there  because  we  couldn't  unload  the  cattle; 
the  corral  was  85  feet  wide  and  125  feet  long;  I  meas- 
ured it  afterwards ;  it  would  take  four  such  yards  as 
that  to  feed  them  cattle  right  and  water;  I  went  down 
to  the  night  operator  and  told  him  to  wire  the  dis- 
patcher and  told  him  what  to  say,  that  we  couldn't 
unload  the  cattle  and  better  take  them  on  to  Mini- 
doka; he  wired  him,  said  he  did,  said  the  dispatcher 
said  they  must  be  unloaded  there;  well,  I  went  out 
with  Mr.  Trowbridge  and  looked  around  town — a  lit- 
tle town ;  woke  up  two  livery  stable  night  men ;  they 
said  they  had  no  feed  they  could  sell;  I  inquired  about 
other  places,  if  they  knew  of  any  feed;  they  said  they 
didn't;  I  went  back  to  the  station  and  told  the  night 
operator  to  wire  the  dispatcher  that  we  couldn't  get 
an}^  feed;  the  corral  wouldn't  hold  them,  we  couldn't 
take  them  outside,  and  better  run  them  on  at  once; 
he  said  he  would  send  the  wire;  came  back  the  an- 
swer "cattle  must  be  unloaded  there";  then  I  didn't 
do  anything  for  an  hour  or  two,  hour  I  will  say,  and  I 
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asked  him  if  I  couldn't  get  a  messenger  boy,  if  Ik- 
couldn't,  and  1  would  pay  it,  and  let  him  go  uj)  and 
ha\e  the  agent  come  down;  he  said  he  didn't  want  to 
do  it  until  daylight;  he  would  do  it  after  daylight,  and 
I  waited  until  after  daylight,  and  we  got  a  boy  and  I 
sent  him  up,  or  he  did,  rather,  to  the  agent ;  said 
the  agent  w^ould  come  down  about  nine  o'clock,  and 
the  boy  came  back  and  said  the  agent  w^ould  be  down 
soon,  but  he  came  back  and  was  there  just  about  nine 
o'clock  a.  m. ;  I  told  him  the  trouble  I  had  had  from 
the  time  I  had  left,  and  the  trouble  there  was  there, 
and  asked  him  to  wire  the  dispatcher  and  tell  him 
how^  it  was,  and  run  these  cattle  on  to  where  they 
could  get  something  to  eat,  feed  them  and  rest  them; 
he  said  he  would  and  he  wired  him  and  he  said  the 
dispatcher — came  back  and  he  says  the  dispatcher 
says  "if  shipper  doesn't  unload  cattle,  you  have  them 
unloaded  at  once";  then  I  told  him,  I  says  "if  you  will 
— I  can't  unload  them  there;  couldn't  stand  them  on 
their  heads  and  put  them  in  them  pens,  but  if  you  will 
put  a  man  in  charge  of  these  cattle,  Mr.  Trowbridge, 
and  we  have  a  man  Mr.  Lonergan  along,  and  we  will 
hire  such  additional  help  as  we  require,  and  we  will 
get  feed  out  here  at  some  of  these  farm  houses  a  lit- 
tle ways  out;  you  have  them  in  charge  and  we  will 
pay  all  expenses  and  deliver  these  cattle  to  the  rail- 
road for  feed  and  water — rest  them  up";  well,  he  says 
"I  have  got  my  orders"  he  says;  "I  have  an  order  to 
unload  these  cattle  at  once.  I  have  to  unload  them. 
If  you  don't  unload  them  I  have  got  to";  he  says  "I 
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am  not  herding  steers,  I  am  working  for  the  railroad 
company";  I  says  ''all  right,  if  you  are  not  herding 
cattle  go  ahead  and  miload  them";  in  about  twenty 
minutes  he  made  up  a  crew  he  picked  up  around  there 
of  railroad  men,  run  those  cattle  up  to  the  chutes; 
they  stayed  around  the  chutes — Mr.  Trowbridge,  Mr. 
Lonergan  and  myself  stayed  and  watched  them,  they 
stayed  around  the  chutes  between  forty  minutes  and 
an  hour  then  came  back  down ;  they  left  the  train 
there  and  just  came  back  down ;  a  little  fellow,  heavy 
set  man,  the  man  in  charge,  I  presume  he  was,  talked 
to  the  agent  probably  two  or  three  minutes,  then  he 
came  over  to  me  and  said — ;  this  little  man  was  in 
charge  of  the  train  after  we  left  Shoshone;  well  he 
said  to  me  after  he  had  talked  to  the  agent,  he  said 
"if  you  w^ill  send  a  wire  to" — naming  the  man,  I  can't 
remember  his  name,  their  division  superintendent,  or 
superintendent,  or  assistant  superintendent,  some- 
1)ody  in  charge  who  had  authority — "why  we  will  run 
these  cattle  on";  he  says  "I  am  satisfied  he  will  run 
them  on";  he  says  "there  is  no  yard  at  Minidoka";  he 
says  "there  is  nothing  there  but  a  chute  that  ever  I 
seen,  for  six  or  eight  months";  he  says  "there  was 
some  little  yard  there,  they  burned  down" ;  I  says  "if 
it  will  do  any  good,  yovi  write  out  a  wire  to  this  man 
and  run  the  cattle  on ;  take  them  to  some  place  where 
we  can  unload  and  feed  them;  have  to  do  something- 
right  away";  so  he  wrote  out  some  kind  of  a  wire  to 
the  agent  and  I  signed  it  and  in  about  thirty  or  forty 
minutes  word  came  back  to  put  an  engine  on  and 
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take  these  cattle  some  place  and  unload  them;  when 
1  started  I  said  to  the  agent,  I  says,  "no  yards  at  Mini- 
doka so  this  man  says";  well,  he  says  "Minidoka  is 
where  they  are  billed  and  Minidoka  is  where  they  will 
go";  that  is  all  there  was  to  it;  the  cattle  went  on  to 
American  Falls,  never  stopped  at  Minidoka  at  all; 
the  railroad  men  couldn't  unload  these  cattle  at  Sho- 
shone, they  didn't  have  a  chance  to ;  we  left  Shoshone 
at  eleven  fifteen  a.  m.  on  December  fifth  and  arrived 
at  American  Falls  just  a  few  minutes  after  four 
o'clock  that  evening,  probably  three  minutes  after 
four;  they  ran  the  cattle  across  the  Snake  River  there 
and  stopped  them;  we  went  up  to  the  yard,  and  they 
didn't  run  the  cattle  up  for  quite  a  little  while;  in  the 
meantime  we  were  hirinp-  saddle  horses  and  p^ettinj?' 
two  or  three  men  to  help  us ;  we  had  to  take  the  cat- 
tle out,  the  yard  wouldn't  hold  them';  just  a  little  yard 
or  two,  wouldn't  hold  the  cattle,  so  we  got  men  and 
saddle  horses  and  unloaded  them,  part  at  a  time  and 
took  them  outside  and  held  them  and  I  got  about  a 
30  or  40  acre  pasture  from  a  man  by  the  name  of  Phil- 
brick  to  run  the  cattle  in  that  night,  and  I  bought 
some  hay  at  American  Falls  and  had  it  scattered  over 
the  little  pasture  for  the  cattle;  well,  we  commenced 
unloading  the  cattle  at  five  o'clock;  we  unloaded  the 
cattle  between  five  and  seven  fifteen,  about  two  hours, 
a  little  more  than  two  hours  unloading  the  cattle; 
Trowbridge  and  Lonergan  and  the  men  hired  taking 
them  out  to  this  little  pasture;  it  was  only  a  short  dis- 
tance, probably  half  a  mile,  not  that  much ;  and  I  had 
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the  hay  taken  out  and  scattered  and  after  that  we  left 
the  cattle  and  went  to  bed,  stopped  at  a  hotel  called 
the  Remington ;  the  next  morning  Mr.  Lonergan  and 
Mr.  Trowbridge  were  out  ahead  of  me ;  they  got  sad- 
dle horses  and  I  afterwards  I  went  with  them;  I  went 
up  behind  them;  when  I  got  up  to  the  pasture  I  seen 
the  cattle  were  all  gone;  I  just  followed  up  the  river, 
there  was  30  or  40  of  them  probably  half  a  mile  above 
the  little  pasture  and  they  were  scattered  all  along, 
I  followed  up  about  four  miles  and  met  Mr.  Trow- 
bridge coming  back ;  he  said  Lonergan  was  up  ahead 
and  was  bringing  the  balance  back;  he  had  seen  some 
man  there  and  had  got  a  pasture  there  to  put  them  in 
and  he  would  take  up  the  cattle  from — he  was  behind 
you  know,  along  down  only  a  little  ways  from  the  pas- 
ture ;  so  we  went  back  and  gathered  them  up  and 
drove  to  the  pasture  and  Lonergan  brought  down  the 
others  from  the  other  pasture  from  above  down  the 
Snake  River  and  we  put  them  in  this  pasture,  got 
them  in  sometime  in  the  afternoon  of  the  sixth  of  De- 
cember; this  was  good  pasture,  lots  of  grass,  lots  of 
hay  that  had  been  raked  up,  good,  and  the  boy,  there 
seemed  to  be  an  old  gentleman  and  his  son  and  Mr. 
Trowbridge  made  arrangements  with  the  son  and 
the  old  gentleman  kicked  about  it  the  next  day  and 
we  bought  hay  from  him  and  said  that  we  could  have 
the  pasture  until  we  shipped  them ;  we  kept  the  cat- 
tle in  this  pasture  until  December  the  ninth  ten  or 
eleven  o'clock;  they  had  all  the  feed  and  water  they 
wanted,  all  thev  could  eat;  when  these  cattle  reached 
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American  Falls  they  were  badly  bruised  and  awfully 
bad  shrunk,  drawn,  awfully  drawn  up  and  they  was 
bruised  and  the  hair  was  rubbed  off  lots  of  them ; 
this  condition  was  caused  by  bad  handling  and  stand- 
ing along  siding  along  the  railroad  from  Huntington 
to  American  Falls;  from  my  experience  as  a  cattle 
shipper,  I  would  say  that  standing  cattle  on  siding 
causes  them  to  get  nervous  and  restless,  to  fight,  and 
lay  down,  get  down  in  the  car  and  tromp  each  other, 
jamming  cattle  causes  them  to  get  bruised,  rubbed, 
they  get  down  and  rub  each  other,  crowd  up  and  skin 
wyi  all  the  way  along  when  they  are  jamming  and  un- 
loading rough ;  if  cattle  go  for  a  long  period  without 
food,  rest  or  water,  it  causes  them  to  get  down,  if 
you  stand  cattle,  if  you  overrun  them,  if  you  keep 
them  on  cars  too  long,  they  were  going  to  get  tired, 
quite,  and  lay  down  and  fall  down  and  bruise  up;  they 
shrink  away ;  they  shrink  all  the  time  after  they  begin 
to  bruise;  if  they  get  bruised  up  and  sored  up  they 
liegin  to  shrink  and  shrink  fast;  these  cattle  were  in 
good   condition    when    they   arrived   at    Huntingon, 
Oregon,  all  standing  and  all  right:  these  cattle  would 
be  classed  as  a  good  bunch  of  Oregon  cattle;  they 
were  red  Durham  four  and  five  year  old  steers,  a  small 
per  cent  of  threes,  may  be  twenty-five  or  thirty  head ; 
cattle  generally  are  classed  as  good,  fine  and  very 
fine,  medium  and  on  down  and  feeders;  these  cattle 
would  be  classed,  well,  we  figured  about  75  per  cent 
of  these  beef,  Oregon  beef;  the  kind  of  cattle  we  ship 
here  to  Portland  and  Seattle,  that  we  do  all  the  time. 
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grass  beef,  in  the  fall  of  the  year;  the  balance  of  them 
were  fleshy  cattle;  what  we  call  killers,  just  kind  of 
second  class  grass  beef,  killers. 

"0.  Now  what  was  done,  if  anything,  at  any  time, 
between  Huntington  and  American  Falls  as  to  paying 
the  transportation  for  these  cattle? 

*'A.  I  paid,  at  American  Falls,  I  paid  the  agent 
there.  Mr.  Trowbridge  and  I  did.  We  paid  him  the 
money  for  shipping  the  cattle  to  Minidoka. 

"Q.  What  was  done  towards  the  shipment  from 
Minidoka  to  American  Falls? 

"A.  Nothing,  none  at  all ;  just  charged  us  the  rate 
to  Minidoka. 

"Mr.  ROBBINS :    Just  charged  what '? 

"A.  To  Minidoka.  We  paid  the  regular  tariff 
from  Baker  City  to  Minidoka,  at  American  Falls. 

'*0.  Now,  state  if  these  cattle  were  shipped  from 
American  Falls.  Were  they  shipped  from  American 
Falls? 

"A.     Yes  sir. 

"O.  Well,  what  was  done  in  the  way  of  entering 
into  a  contract  for  their  shipment,  if  anything,  and 
where  were  they  billed  to,  if  anywhere? 

"A.  We  shipped  them  on  December  9th  at  Ameri- 
can Falls  at  4:40;  loaded  out,  billed  out  at  4:40  De- 
cember 9th  to  South  Omaha. 

"■Q.     Where  were  they  billed  to? 

''A.     South  Omaha. 

"O.  Now,  state  when  you  left  American  Falls,  if 
you  haven't  already  stated,  and  take  vour  run  from 
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American  Falls  to  South  Omaha,  and  describe  it  to 
the  jury. 

"A.  Well,  the  cattle  were  at  4:40  at  American 
Falls  to  go,  December  9th;  this  was  4:40  p.  m.,  all 
loaded,  billed,  billing  signed  and  all  ready  to  go.  I 
think  a  few  minutes  afterward  we  started;  we  ran  for 
some  time  to  some  siding  they  called  Banning — some- 
where along  there  and  side  tracked  for  some  purpose, 
I  don't  know  what  it  was.  And  they  side  tracked 
again  at  a  place  called  Bushod,  this  side  of  Pocatello; 
arrived  at  Pocatello  at  10  o'clock,  I  have  to  look  at 
my  data,  ten  o'clock  and  something  Pocatello  10:15 
p.  m." 

Continuing,  witness  says:  "We  left  Pocatello  11:30 
p.  m.  December  9th,  that  is  Pocatello  time — not  Pa- 
cific time;  arrived  at  Montpelier  at  12:20  p.  m.  Decem- 
ber 10th;  left  Montpelier  at  1 :10  p.  m.  same  day.  Ar- 
rived at  Green  River  at  10:40  p.  m.  same  day,  Decem- 
ber 10th.  Left  Green  River,  loaded  the  cattle  at  3:40 
December  1 1th  ;  left  Green  River  at  5 :45  p.  m.  Decem- 
ber 11th.  AVere  stopped  at  Rollins  for  about  three 
hours  on  a  siding.  Arrived  at  Laramie  at  7  p.  m., 
the  12th.  Left  Laramie  at  5:35  p.  m.  the  13th — De- 
cember 13th,  and  arrived  at  North  Platte  at  about 
5 :30,  western  time,  in  the  evening,  Dec.  14th.  We 
next  fed  at  Valley,  place  called  Valley,  about  30  or 
40  miles  this  side  of  Omaha.  We  stopped  for  feed, 
rest  and  water  at  the  following  places:  We  left  Bak- 
er City  at  9:05  December  3,  1909;  arrived  at  Ameri- 
can Falls  at  4:40  December  5th.     I  won't  say  4:40,  a 
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little  after  four  o'clock  when  we  got  in  across  the 
falls,  but  unloaded  the  cattle  between  five  and  seven, 
December  5th.  Reloaded  the  cattle  December  9th  at 
American  Falls  at  four,  the  last  load  was  ready  to  go 
at  4:40  just  a  minute — yes,  sir,  4:40  p.  m.,  signed  up 
and  ready  to  go,  American  Falls,  December  9th,  and 
arrived  at  Green  River  at  10:40  December  10th;  ar- 
rived at  Green  River  December  10th  at  10:40  p.  m. 
and  left  Green  River  at  3:40  December  11th,  and  ar- 
rived at  North  Platte — arrived  at  Laramie  at  7  p.  m. 
December  12th.  Left  Laramie  at  5:35  p.  m.  Decem- 
ber 13th,  and  arrived  at  North  Platte  about  5;40  p.  m. 
December  14th.  Left  North  Platte — I  haven't  got  the 
data  on  that.  Left  North  Platte  on  the  afternoon  of 
December  15th.  Left  North  Platte  at  3:00  p.  m.  Dec. 
15.  They  were  loaded  at  North  Platte  at  1 :00  p.  m. 
The  first  load  left  North  Platte  at  3 :00  p.  m.  Dec.  15th, 
and  arrived  at  Valley  at  10  a.  m.  the  16th.  Held  the 
cattle  at  Valley  from  ten  a.  m.  on  December  16th  un- 
til six  p.  m.  the  December  19th.  Then  run  from  there 
to  South  Omaha.  We  fed  them  all  they  could — all 
the  hay  they  wanted  and  at  American  Falls  all  the 
pasture  and  all  the  hay  they  wanted  in  addition  to 
that,  and  at  Green  River  and  Laramie  and  North 
Platte  and  Valley  all  the  hay  they  would  take.  They 
had  all  the  water  they  wanted  to  take,  at  liberty  to 
have  all  the  water.  The  run  from  American  Falls  to 
some  coal  station  called  Memmerer,  something  the 
other  side  of  Montpelier,  was  awful  bad,  they  were 
side  tracking,  jamming  the  cattle,  switching,  picking 
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iij),  setting-  (Hit  cars  all  the  time  from  American  Falls 
to  Montpelier  it  looked  like  all  the  time — every  few 
minutes  set  out  cars  and  pick  up.    It  is  124  miles  from 
American   Falls  to  Montpeiler  and  it  took  us  from 
4:40  December  9th  until   12:20  December   10th,   19 
hours  and  something  they  were  setting — picking  up 
cars,  setting  out  cars,  and  they  said — I  was  kicking  a 
good  deal,  they  said  that  the  passenger  trains  was 
coming  around  by  Portland  over  the  Southern  Pacific 
from  Ogden  around  this  way  to  get  to  San  Francisco, 
tliat  there  was  a  washout  somewhere  on  that  road. 
From  Kemmerer  they  run  right  along  to  Green  River. 
It  was  alright  as  far  as  I  could  see.     We  picked  up 
some  cars,  some  coal  cars  at  Kemmerer  and  jammed 
the  cattle  awful  bad.    They  said  there  was  a  coal  fam- 
ine at  Chicago  and  they  had  to  take  cars  of  coal.    The 
run  wasn't  very  good  from  Green  River  to  Laramie. 
They  got  up  a  few  miles  the    other    side    of    Rock 
Springs,  Wyoming,  and  side  tracked  for  an  hour  or 
two;  they  said  they  had  a  crippled  engine;  they  jam- 
med a  good  deal  along  until  we  got  to  Rollins,  the 
next  morning  at  six  o'clock,  and  were  held  three  hours 
on  a  siding;  they  went  on  all  right,  didn't  make  good 
time;  they  switched  a  good  deal.     We  got  along  to 
a  place  called  Medicine  Bowl — I  think  just  a  little  the 
other  side  of  Medicine  Bowl,  Wyoming,   and   they 
knocked  the  cars  awful  bad  switching;  they  smashed 
two  of  the  steers  out  the  car  windows — outside  of  the 
door.    Broke  the  door  down,  that  is  part  of  it;  that  is, 
we  was  two  short — two  steers  short.     One  steer  fol- 
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lowed  along  behind  the  train  for  quite  a  ways — fol- 
lowed us.  Awful  bad  jams.  Well,  we  got  to  Laramie 
that  night  and  fed  the  cattle  until  the  next  day,  and 
the  run  was  fairly  good  to  North  Platte,  and  they 
stood  us  on  a  siding  there  and  wouldn't  release  the 
cattle;  wouldn't  release  them,  stood  us  about  45  min- 
utes over  time;  but  the  run  wasn't  bad  at  all,  all  right, 
and  I  took  it  up  with  the  Division  Superintendent  and 
they  gave  me  a  good  run — went  right  along.  From 
North  Platte  to  Valley, — I  wasn't  on  the  train  from 
A^alley  to  South  Omaha.  I  have  shipped  cattle  over 
the  Oregon  Short  Line  previous  to  this  shipment  a 
good  many  times  for  years,  have  made  shipments 
within  the  last  three  or  four  years,  usually  in  shipping 
a  great  many  cattle  from  Montana  points,  Utah  and 
Idaho  to  Portland,  we  have  run  cattle  from  Cash 
Junction  in  Utah  to  Huntington  in  21  hours  and  a 
few  minutes  over;  we  run  cattle  from  Cash  Junction 
to  Huntingon  in  24  hours  and  26  hours;  run  cattle 
from  Montana  points  to  Huntington  in  28  to  31  hours 
— along  there.  These  shipments  were  all  made  over 
the  Oregon  Short  Line.  The  cattle  involved  in  this 
case  weighed  1083  pounds,  average,  when  they  reach- 
ed South  Omaha.  Their  condition  was  bad,  very  bad. 
They  were  drawn;  the  cattle  were  all  shrunk  and 
drawn ;  they  wasn't  filled ;  they  were  bruised  and 
there  were  hairs  rubbed  off  of  them  in  places ;  looked 
awful  bad ;  just  down  and  out ;  what  you  call  stale  cat- 
tle. I  was  in  South  Omaha  on  December  20th,  1909, 
and  was  ac(|uainted  with  the  market  price  ;ind  Vcilue 
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of  cattle  there  on  that  day.    I  was  acquainted  with  the 
conditions;  see  all  the  sales  that  day.     I  seen  cattle 
sold  there  that  day  at  five  cents  a  pound  that  weren't 
any  better  than  our  cattle — the  cattle  I  was  in  charge 
of — should  have  been  in  South  Omaha.     Our  cattle 
would  have  been  worth  that  on  Dec.  20th  if  they  had 
arrived    at    South    Omaha  with  only  the    usual    and 
customary  shrinkage  and  damage  of  transit.    Our  cat- 
tle were  put  in  a  pen  close,  they  were  put  in  pretty 
close,  they  were  bruised  up  pretty  bad  and  they  jam- 
med them  up  close  together.    They  were  sold  on  the 
open  market  and  brought  $4.27  a  hundred  on  an  aver- 
age.    In  the  condition  in  which  our  cattle  reached 
Omaha,  they  were  classed,  a  part  of  them  for  feed, 
23  head,  and  the  balance  feeders,  western  beef,  you 
know,  is  not  classed  as  high  as  eastern  beef.     Grain 
fed  sell  sometimes  three  cents  higher  than  western 
grass  fed  cattle,  but  generally  the  difference  between 
western  beef — between  feeders  and  western  beef,  runs 
25  cents  a  hundred  pounds ;  very  often  feeders  sell  for 
as  much  as  beef — western  beef.    I  stopped  with  these 
cattle  at  Valley  for  the  reason  that  I  thought  I  could 
make  the  cattle  look  better,    fill    them    up  and  make 
them  look  better;  get  a  little  more  weight  on  them  by 
turning  them  out  to  pasture  there  and  feeding  hay. 
Thought  I  could  weight  them  up  better — they  would 
weight  a  little  more  and  look  a  little  better  by  hold- 
ing off  a  day  or  two.     Along  the  line  of  the  Oregon 
Short  Line  from  Huntington  to  Omaha  the  weather — 
it  was  in  the  winter  time:  a  little  snow;  probably  an 
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inch  or  two  of  snow  along  from  Huntington — above 
Huntingon.  I  don't  know  whether  any  snow  in  Hunt- 
ington or  not.  I  got  in  there  at  night,  left  the  next 
morning.  I  don't  remember.  A  little  snow  along  up 
the  Snake  River  all  the  way  to  American  Falls,  prob- 
ably an  inch  of  snow  there  when  we  arrived  there, 
and  from  there  on  into  the  Bear  River  country,  going 
across  Green  River,  there  was  quite  a — maybe  two  or 
three,  three  or  four  inches  of  snow.  I  couldn't  tell 
anything  about  it,  only  right  along  on  the  car,  but  I 
think  there  was  three  or  four  inches  of  snow,  and 
along  through  Wyoming  the  morning  I  got  to  Roll- 
ins, there  was  an  awful  blizzard,  awful  blizzard  there 
in  Rollins.  Two  or  three  hours  standing  there,  I  not- 
iced. Cleared  up  some  time  that  day.  It  wasn't  bad 
long.  Down  at  North  Platte,  Nebraska,  there  was 
four  or  five  inches  of  snow,  and  I  think  on  down  the 
Platte  River  had  some.  No,  no  bad  storms;  quite  a 
blizzard  there  in  Rollins,  that  is  blowing  snow;  quite 
a  wind  there  that  morning. 

''O.  Now,  another  thing.  When  you  arrived  in 
South  Omaha,  what  was  done  as  to  paying  for  the 
transportation  of  these  cattle  from  American  Falls  to 
wSouth  Omaha,  if  anything? 

"A.     I  paid  the — I  paid  the  freight  bill  in  Omaha. 

"Q.     That  is  the  freight  from  American  Falls? 

"A.     From  American  Falls  to  Omaha. 

*'0.  Do  you  know  what  the  rate  was  you  paid?  T 
mean  was  it  the  through  or  local  rate. 

"A.     They  charged  me  the  local     I  think  it  was 
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i'liiy — it  goes  by  the  hundred  over  there — 57  cents  a 
hundred,  I  think.  1  am  not  right  sure.  It  is  right 
there  though,  to  Omaha  with  24,000  minimum  per 
car,  1  think. 

"O.  What  did  you  do  with  the  tw^o  bills  of  lading 
that  were  issued  to  you?  The  one  issued  at  Baker, 
Oregon,  and  the  one  issued  at  American  Falls 

''A.  I  turned  the  bill  of  lading  in  at  American  Falls 
— I  turned  it  in  at  Omaha  for  tickets  to  return  to 
American  Falls ;  I  paid  my  way  to  Minidoka  and  got 
transportation  from  there  to  Baker.  The  contract  I 
turned  in  from  Baker  to  American  Falls  or  Minidoka 
billing. 

"Q.  Now,  when  you  were  at  Shoshone,  did  you 
make  any  effort  to  be  transported  on  from  Shoshone? 

"A.     What? 

'"Q.  Did  you  make  any  effort  yourself  to  get  the 
railroad  company  to  pull  you  on  from  Shoshone? 

"A.  Didn't  do  anything  else  all  the  time  I  was 
there. 

"Q.  Did  you  have  any  conversation  with  anybody 
in  authority  there  in  regard  to  pulling  you  on  ? 

"A.  I  spoke  to  the  night  operator  two  or  three 
times  until  morning.  Then  when  the  agent  came 
down,  I  talked  to  him  until  they  pulled  us  out. 

"O.  Did  you  have  any  conversation  with  the  con- 
ductor there  about  it? 

"A.     Yes,  sir. 

''O.  What  was  that  conversation  3'ou  had  with  the 
conductor? 
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*'A.  When  I  first  got  there,  he  went  up  with  me 
to  the  yard;  he  went  up  with  me  to  the  loading  chute, 
the  second  time.  I  went  out  with  Mr.  Trowbridge 
first;  we  went  up  twice.  The  second  time  I  went  up, 
he  looked  them  over,  and  he  said  it  looked  very  small 
for  us,  and  he  said  'if  I  had  authority  I  could  pull  you 
on,  could  take  you  on  to  Pocatello  on  time — within 
the  limit,  thirty  six  hours'.  That  is  about  the  con- 
versation I  had  with  him.  He  went  out  ahead  of  us, 
pulled  the  same  train  out,  less  the  sixteen  cars,  and 
went  on. 

"Q.     What  sixteen  cars  did  he  leave? 

"A.     The  16  I  had. 

"O.     And  pulled  out  the  train? 

A.  He  pulled  the  train  out,  the  same  tonnage; 
didn't  side  track,  but  pulled  them  on  after  daylight — 
that  is  the  load,  less  sixteen  cars. 

"Q.  Now,  in  reference  to  the  claim  that  you  made, 
if  you  made  any  claim  there  before  you  arrived  at 
Omaha,  or  after  you  arrived  there.  State  what  you 
did  in  regard  to  making  a  claim  against  the  company 
for  damages. 

"A.  Well,  at  Shoshone,  I  told  the  agent  there — 
called  Mr.  Lonergan  and  Mr.  Trowbridge,  both  my 
men  with  me;  Mr.  Trowbridge  was  interested  in  the 
cattle — told  the  agent  there  that  the  railroad  company 
would  have  to — I  was  going  to  put  in  a  claim  and  he 
notified  them  to  that  effect,  for  side  tracking  these 
cattle,  and  handling  them  bad  from  Huntington  until 
tlie  time  I  left  there.     And  when  I  got  to  American 
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Falls,  I  told  the  agent  there  would  be  a  claim  against 
the  company  for  damages  sustained  and  injury  to 
these  cattle.  When  I  got  to  Laramie  City,  I  told  the 
agent  there  that  two  steers  jumped  out  the  cars 
around  Medicine  Bowl,  and  that  the  Union  Pacific 
would  pay  for  them,  and  in  addition  to  that  there 
would  be  a  claim  for  damages  on  the  Short  Line, 
possibly  some  of  it  on  the  Union  Pacific  going  to 
South  Omaha;  after  these  cattle  or  about  the  day 
they  were  sold  there,  and  I  paid  the  billing  freight — 
and  talked  to  the  agent  there  at  South  Omaha,  and 
told  him  the  same  thing.  That  is  the  man  I  talked 
to." 

Continuing  the  witness  says:  "I  can't  remember 
how  much  I  paid  out  for  feed  at  American  Falls.  I 
paid  out  the  night  we  got  in  there,  we  got  all  the  hay 
we  could,  I  think  about  two  tons,  I  paid  twenty  dol- 
lars a  ton  for  it,  baled  hay,  had  it  hauled  out.  The 
pasture  deal  out  there  Mr.  Trowbridge  paid  for  that, 
I  don't  remember  how  much,  I  settled  with  him. 

'"Q.  I  will  ask  you  what  this  paper  is,  Mr.  Kidwell, 
do  you  recognize  it? 

"A.     Yes  sir. 

"O.  What  is  it?  You  may  state  what  this  is,  ]\Ir. 
Kidwell? 

"A.  It  is  a  statement  for  claim  that  I  put  in  against 
the  O.  S.  L.  and  Union  Pacific  railways  for  injuries 
and  damages  sustained  to  the  cattle. 

"0.     You  put  that  in  here  in  Portland,  did  you? 

"A.     I  did.    Yes  sir. 
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"O.  How  did  you  come  to  put  that  claim  in  here  at 
Portland? 

"A.  Well,  I  lived  here  and  the  agent  at  South 
Omaha — I  had  two  steers  killed  on  the  Union,  I  took 
up  with  him,  and  he  said  take  it  up  with  the  Claim 
Department;  and  he  said  the  other  claim  might  just 
as  well  be  put  in  here;  the  main  damage  was  on  the 
Short  Line." 

Cross  Examination. 

The  plaintiff  on  cross  examination  testified  as  fol- 
lows : 

I  am  engaged  in  the  cattle  business  here  in  Port- 
land at  the  present  time  ;  my  concern  is  known  as  Kid  • 
well  &  Caswell;  have  been  buying  and  selling  cattle 
in  the  northwest  territory  for  a  good  many  years; 
have  had  a  great  deal  of  experience  in  shipping  over 
different  railroads;  have  shipped  over  the  Oregon 
Short  Line  for  more  or  less  for  years ;  ship  all  the  time 
over  the  Short  Line  for  the  last  two  years ;  I  am  pret- 
ty well  acquainted  with  the  conditions  surrounding 
the  shipment  of  livestock  on  railroads  and  know  a 
few  things  about  it ;  I  have  had  lots  of  experience ; 
Mr.  Lonergan  and  Mr.  Trowbridge  bought  this  bunch 
of  cattle  out  in  the  John  Day  country  in  the  summer 
of  1909;  thev  took  them  to  Bear  \^allev;  Now  I  am  tell- 
ing  you  wdiat  they  done,  I  was  not  there;  we  took 
them  to  Bear  Walley  and  init  them  in  pasture,  good 
pasture  they  had  there;  after  which  we  kept  them 
down  in  Sumpter  Valley  and  in  that  country  when 
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tlic\-  were  moved  from  IJear  X'alley;  they  were  range 
cattle  when  Mr.  Lonergan  and  Mr.  Trowbridge 
bought  them;  I  didn't  buy  them;  we  took  them  from 
Bear  Valley  to  Sumpter  Valley,  that  is  between  Bear 
X'alley  and  Baker  City;  fed  them  hay  there;  I  don't 
remember  how  long  we  kept  them  there;  it  wasn't 
long;  we  fed  them  at  Ed  Cole's  place  near  Haines, 
ten  or  twelve  days  before  we  shipped ;  didn't  pasture 
them,  fed  them  hay  in  his  pasture,  we  kept  them  in 
his  pasture  the  last  day  or  two,  but  he  fed  them  hay, 
ten  dollars  a  ton  every  day;  the  pasture  wasn't  very 
good,  but  the  hay  was  good ;  fed  them  all  the  alfalfa 
hay  they  would  eat,  paid  for  it  ten  dollars  a  ton ;  at 
the  time  they  were  at  Cole's  place,  I  figure  75  per 
cent  of  them  in  my  judgment  was  beef;  they  was  the 
same  kind  of  cattle  we  buy  in  the  fall  of  the  year  and 
ship  to  Portland,  the  Sound  and  all  around;  we  did 
not  ship  these  cattle  to  Portland  or  to  the  Sound  be- 
cause there  was  more  supply  of  cattle  than  the  de- 
mand was ;  had  to  many  cattle  at  that  time,  which  is 
a  common  thing  all  the  time  except  in  the  spring  of 
the  year;  hay  was  pretty  scarce  around  Haines  at  that 
time. 

"Q.  Didn't  have  anything  but  wild  hay  and  fox 
tail? 

"A.     Did  they?    Yes,  good  hay — first  class. 

"O.     Is  that  good  first  class  hay? 

"A.     That  is  excellent — first  class. 

"Q.     Wild  hay  and  fox  tail? 

**A.     That  isn't  wild  hay;  this  was  alfalfa;  good 
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hay,  ten  dollars  a  ton. 

I  know  Cole  pretty  well,  he  knows  how  to  feed  live- 
stock pretty  well;  he  is  not  an  expert,  he  never  ship- 
ped much;  once  in  a  while  he  makes  a  shipment;  he 
feeds  a  little  bunch  of  cattle  every  year;  I  buy  cattle 
from  everyone;  he  has  sold  cattle  from  time  to  time,  I 
can't  say  that  I  ever  had  a  great  many  business  deals 
with  him;  I  bought  his  cattle  once  or  twice  or  three 
times,  maybe  a  dozen  times ;  brought  the  cattle  from 
Haines  to  Baker  City  the  same  day  I  loaded  them  out, 
December  the  third ;  got  to  Baker  about  four  o'clock 
in  the  evening,  I  think;  I  talked  with  Mr.  Daugherty, 
the  agent  at  Baker  City,  about  shipping  the  stock; 
I  don't  know  Mr.  Noback,  the  bill  clerk ;  I  know  Mr. 
Daugherty;  I  have  shipped  three  or  four  hundred 
loads  of  cattle  there  every  3^ear  from  Baker  City;  I 
don't  know  Noback  at  all ;  I  executed  the  regular 
livestock  contract  there  on  the  shipment  from  Baker 
City;  that  is  my  signature,  yes  sir;  that  is  my  signa- 
ture also  on  the  back  of  the  contract;  I  put  the  first 
signature  on  the  that  contract  at  Baker  when  I  sign- 
ed up  the  contract;  the  signature  on  the  back  for  the 
return  transportation  I  signed  at  Minidoka;  I  paid  my 
fare  from  American  Falls  to  Minidoka;  I  don't  know 
anything  about  how  the  stock  were  billed  out  of  Bak- 
er City,  except  that  it  was  the  regular  stock  contract, 
that  is  all  I  know  about  it ;  I  had  it  billed  to  Minidoka ; 
yes  sir;  I  did  not  have  it  changed,  I  paid  it  up  and 
got  two  billings;  I  don't  know  anything  about  those 
way  bills  at  all;  two  contracts,  I  paid  them  the  mone}- 
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there  at  American  Falls  and  signed  another  contract; 
these  cattle  were  good  Oregon  steers,  grass  beef,  Ore- 
gon steers ;  I  think  they  would  have  an  average  weight 
of  1250  pounds  a  head,  say  1260  or  1270;  no  sir,  the 
complaint  is  not  necessarily  wrong,  I  didn't  put  it  in 
for  a  lawsuit,  I  put  it  in  to  get  settlement;  I  believe 
they  weighed  more  than  1250  pounds;  each;  I  never 
weighed  them ;  I  believe  they  will  weigh  more  than 
what  I  say;  they  weighed  that  much  when  I  loaded 
them  at  Baker  City;  it  is  a  guess  as  to  how  much 
they  would  weigh  there,  of  necessity  it  must  be  a 
guess;  some  of  them  might  weigh  less  than  1250 
pounds,  and  I  think  some  of  them  would  weigh  more 
than  1300;  one  of  them  weighed  only  900  pounds  at 
Ohama;  they  are  just  the  same  as  we  buy  every  fall 
in  Oregon  and  ship  to  Portland  and  the  Sound  mar- 
kets for  beef;  75  per  cent  of  them  is  what  I  said;  I  did 
not  say  ihey  were  fair  Oregon  beef;  good  Oregon 
beef  steers  is  what  I  said;  good,  grass  fed  steers,  grass 
beef,  is  what  I  said;  the  cattle  were  not  billed  out  of 
Baker  City  by  weight,  so  much  per  car,  the  tariff  is 
so  much  to  Minidoka;  I  don't  know  what  the  mini- 
mum weight  was;  I  don't  know  anything  about  it; 
never  heard  of  any  billing  out  of  Baker  City  at  mini- 
mum car  at  all  until  you  strike  the  Short  Line;  on  the 
O.  R.  &  X.  it  is  so  much  per  car;  on  the  Oregon  Short 
Line,  but  Missouri  River  points  is  by  weight ;  1  have 
always  understood  so  much  per  car  to  Portland  ;  Short 
Line  was  so  much  per  hundred ;  Short  Line  west  is 
so  much  per  car,  regardless  of  weight;  yes  sir,  the 


Oregon  SJiort  Line  Railroad  Co.  G5 

Short  Line,  I  have  shipped  over  it,  was  so  much  per 
car,  Minidoka  to  Portland,  so  much  per  car  from  Utah 
to  Portland ;  I  have  had  a  great  many  years  experience 
shipping  stock  and  yet  know  nothing  about  a  mini- 
mum rate  applying  to  a  car  of  stock  coming  west;  go- 
ing east,  I  have  been  mixed  up,  I  don't  always  follow 
every  shipment  that  goes  east  or  west,  I  am  not  a 
cattle  shipper,  I  have  done  a  lot  of  it,  but  I  am  not 
shipping  cattle;  I  bill  cattle  out  just  as  you  would  buy 
a  ticket  or  someone  else  would;  I  don't  always  look 
at  the  contracts  or  stipulations;  these  contracts 
change  every  so  often ;  I  can't  tell;  they  don't  show  us 
only  one  billing;  it  is  made  up  and  we  sign  it;  that  is 
all  there  is  to  it ;  we  fed  first  at  American  Falls, 

"'Q.  When  you  left  Baker  City  what  did  you  in- 
tend to  do  with  this  stock? 

"A.  I  intended  to  take  them  to  Idaho  and  feed 
them  hay,  and  some  time  later  ship  them  off,  if  I 
didn't  sell  them ;  might  sell  them ;  might  ship  them  on 
to  Omaha  or  Missouri  River. 

''Q.  In  other  words,  you  were  going  down  to  the 
Minidoka  country  to  range  them  a  while? 

"A.     I  was  not. 

"O.     Well,  you  were  going  to  feed  them  you  said? 

"A.  If  I  had  wanted  to  turn  them  out,  I  would 
have  kept  them  at  home  where  we  had  ranges. 

"O.  Didn't  you  just  say  you  took  them  down  there 
to  feed  them  hay? 

"A.     Feed  them  hay  in  the  winter  time. 

"Q.     As  a  matter  of  fact,  when  you  got  down  there 
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you  found  there  was  no  hay,  didn't  you? 

"A.     No. 

"O.     Did  you  find  plenty  of  hay  at  American  Falls  ? 

"A.  I  found  hay  I  could  buy  at  American  Falls. 
I  wasn't  near  Twin  Falls ;  I  wasn't  there  because 
they  had  no  yard. 

"O.     I  didn't  say  Twin  Falls. 

"A.  I  found  hay  at  American  Falls;  could  buy  it, 
too. 

'"Q.  You  say  the  hay  was  plentiful  and  the  price 
reasonable? 

"A.  No,  I  didn't  say  plentiful ;  they  offered  me  hay 
there  at  six  dollars  a  ton. 

"O.     Good  hay 

"A.  Well,  I  couldn't  say  good  hay;  no,  I  couldn't 
say  that.  T never  examined  it  because  I  made  up  my 
mind  to  ship  the  cattle  on. 

"O.  As  a  matter  of  fact  when  you  got  down  there 
you  were  considerably  disappointed  by  the  condi- 
tions, weren't  you? 

"A.  Disappointed  by  th'e  railroad  company's,  very 
much  so. 

"O.  I  know;  3^ou  put  that  in  all  you  want  to  but 
don't  answer  my  question  until  you  get  ready.  Now, 
when  you  got  down  there  you  were  considerably  dis- 
appointed by  the  climatic  conditions,  weren't  you? 

"A.     No. 

"Q.  Found  everything  all  right  to  range  stock 
down  there,  did  you 

*'A.     I  wasn't  looking  for  range;  was  looking  for 
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hay,  and  found  it  if  I  wanted  to  feed  them. 

"O.     Did  it  storm  or  snow  any  while  down  there? 

"A.     Yes,  a  Httle  snow. 

'"Q.     How  much? 

"A.  Probably  an  inch  around  American  Falls;  an 
inch  and  a  half  maybe. 

"Q.  You  tried  to  get  pasture  in  two  or  three  plac- 
es and  failed,  didn't  you? 

"A.  I  tried  to  get  pasture  above  there,  but  the  old 
gentleman  kicked  about  it;  we  fed  them  hay  until  we 
got  ready  to  ship  them — decided  to  go  on  with  them. 
Didn't  try  very  hard  to  get  pasture;  would  have  got 
it  if  I  had. 

Continuing  the  cross  examination,  plaintiff  says: 

I  met  Mr.  Evans  who  lives  up  there  at  American 
Falls  once;  I  did  not  try  to  sell  him  these  cattle;  my 
men  might  have  tried  to  sell  to  him  or  talked  to  him 
about  it,  I  don't  know;  I  owned  a  one-fourth  interest 
in  those  cattle ;  Mr.  Lonergan  one-fourth  and  Mr. 
Trowbridge  one-half;  they  had  authority  to  sell  if 
they  wanted  to ;  I  don't  knov/  v/hether  they  tried  to 
sell  to  him  or  not ;  the  time  I  met  Mr.  Evans  was  about 
six  weeks  before  than  time ;  I  never  discussd  these  cat- 
tle with  him;  I  came  in  there  on  the  fifth  and  left  on 
the  ninth;  would  be  four  days  from  the  night  of  the 
fifth  until  the  evening  of  the  ninth  would  be  four 
days. 

"O.  And  when  you  rebilled,  what  rate  did  you  say 
you  got? 

*'A.     I  think  it  was  57  cents  they  told  me.    I  am  not 
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going  to  be  sure. 

"O.     They  got  you  a  feed  in  transit  rate? 

"A.     No  sir. 

**Q.     What  rate  did  they  give  you? 

"A.     Gave  me  through  bilhng  afterwards. 

"O.     Where  from? 

"A.  Well,  Union  Pacific.  I  don't  know  who  gave 
it  to  me.    I  got  it. 

"Q.     Through  billing  from  where,  I  say? 

"A.     From  Baker  City  to  Omaha. 

"O.     That  is  just  what  I  am  trying  to  get  at. 

"A.  They  gave  me  through  billing,  not  feed  in 
transit;  through  billing,  through  shipment. 

'"•Q.     Through  shipment? 

"A.  They  gave  me  that ;  they  repaid  me  on  the 
basis  of  shipment  from  Baker  City  to  South  Omaha ; 
that  is  what  they  gave  me.  I  didn't  ask  for  it;  they 
gave  it  to  me. 

"O.  That  is  the  rate  3-0U  got  and  the  rate  you 
paid  ? 

"A.  Xo,  not  the  rate  I  paid.  I  paid  six  hundred 
and  some  dollars  more. 

"O.     You  sfot  vour  monev  back  ? 

"A.     Well,  they  gave  it  to  me." 

Continuing  the  cross  examination,  plaintiff  says: 

After  we  left  American  Falls,  our  next  feeding 
point  was  Green  River;  we  got  to  Green  River  at  ten 
something  in  the  evening  and  left  the  next  evening; 
our  next  feeding  point  was  Laramie  City;  we  got  to 
Laramie  in  the  evening  about  seven,  I  guess,  and  left 
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the  next  evening  at  about  five  something;  the  next 
feeding  point  was  North  Platte;  we  got  there  at  five 
o'clock  and  left  there  the  next  day  at  three  something; 
Valley,  Nebraska,  was  the  next  feeding  point;  we 
stopped  there  to  fill  up  the  cattle;  tried  to,  stopped 
about  three  days;  I  don't  know  how  many  cars  there 
were  in  the  train  including  our  sixteen  cars;  awfully 
heavily  loaded,  I  know  that;  they  were  long  freight 
trains,  most  of  them;  might  have  been  some  places 
where  they  didn't  have  many  because  they  were  sid- 
ing a  good  deal,  side  tracking  to  put  in  and  out,  I 
couldn't  tell;  they  were  big  trains  mostl}^;  our  cars 
occupied  the  position  next  to  the  caboose;  I  didn't 
have  them  put  there,  they  always  put  them  there; 
that  is  where  stockmen  usually  want  them,  so  that 
they  can  so  that  they  can  punch  up  the  cattle;  there 
is  considerable  slack  in  a  long  freight  train,  I  know 
that. 

"O.  And  even  in  a  freight  train  handled  under  the 
most  favorable  circumstances,  there  is  bound  to  be 
lots  of  slack  in  that  train  ? 

"A.     Yes,  where  side  tracking  and  switching. 

"O.  And  the  same  thing  when  stops  are  made; 
the  slack  will  run  up  on  the  train? 

"A.     Yes,  if  they  are  not  pretty  careful. 

"O.  Well,  it  is  almost  impossible,  is  it  not,  to  keep 
that  slack  from  running  in  and  out? 

"A.  No,  it  isn't  impossible ;  we  do  it  right  along  on 
the  Short  Line  and  O.  R.  &  N.  and  Northern  Pacific. 
All  of  them  handle  stock  good  if  they  want  to. 
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"O.  \\)X\  don't  undertake  to  say  you  ever  saw  a 
long  freight  train  start  or  stop  with  slack  not  running 
in  or  out,  do  you? 

"A,  No,  no,  but  then  not  bad,  you  know;  they 
don't  jam  together  and  knock  you  off  your  feet  and 
knock  the  cattle  down. 

"O.  Now,  about  this  side  tracking.  I  believe  you 
say  they  had  a  washout  down  south  some  place? 

"A.  No,  I  don't,  only  what  they  told  me.  That  is 
all  I  know  about  it.  I  know  there  was  an  awful  lot  of 
passenger  trains  going  both  ways. 

"O.  And  by  reason  of  these  passenger  trains  go- 
ing along  you  had  to  side  track  a  lot  for  them,  did 
you? 

"A.  That  is  what  the  man  said  was  the  cause  of 
it,  and  the  great  coal  famine  in  Chicago  was  another 
cause  for  taking  on  this  coal. 

"O.     Beg  pardon? 

"A.  After  we  got  to  that  station  Kemmerer,  where 
there  was  a  side  track,  and  jamming  these  cars :  they 
said  there  was  a  coal  famine  in  Chicago,  and  they  had 
orders  to  take  the  coal,  they  said. 

"O.  So  that  you  were  side  tracked  more  than  you 
should  have  been,  and  that  was  occasioned  by  this 
washout  down  south,  and  these  cars  being  routed 
north  ? 

"A.  All  I  know,  there  was  passenger  trains;  that 
is  all  I  know,  lots  of  them. 

"O.  An  unusually  large  number  of  passenger 
trains  running  through  there,  wasn't  there? 
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"A.     Yes,  sir,  there  was." 

Continuing  the  cross  examination,  the  plaintiff 
says: 

F.  A.  Rohinson  sold  these  stock  for  me  at  South 
Omaha  at  an  average  price  of  $4.27  per  hundred 
weight ;  23  head  of  them  sold  for  $4.60 ;  329  head  of 
them  sold  for  $4.30;  ofh,  I  can't  remember  just  how  it 
was  with  reference  to  33  steers  selling  for  $4.00.  I 
got  an  average,  if  I  remember,  at  the  time — I  know 
they  cut  out  the  beef  out  of  the  bruised  cattle ;  I  know 
they  cut  out  the  beef  and  sold  it;  I  know  that;  when 
we  buy  cattle  we  generally  figure  on  a  four  per  cent 
shrink;  there  is  no  four  per  cent  on  these  cattle ;  where 
you  have  cattle  and  you  weigh  as  you  take  them  off 
the  feed  grounds,  say  seven  or  eight  o'clock  in  the 
morning,  they  would  be  full  of  hay  and  water,  and 
you  would  shrink  them  4  per  cent;  that  would  be  four 
pounds  a  hundred;  on  a  1200  pound  steer,  you  would 
shrink  him  48  pounds,  or  would  stand  him  in  a  corral, 
very  often  stand  for  a  shrink,  very  often  drive— a  drive 
of  seven  or  eight  miles,  we  call  the  equivalent  of  a  four 
per  cent  shrink,  but  where  the  cattle  are  taken  right 
off  the  feed,  the  shrink  v^'ill  be  4  per  cent — figure 
four  per  cent  shrinkage;  we  always  sell  on  a  fill;  we 
calculate  a  fill — that  is  pretty  hard  to  say  now;  you 
can't  tell  how  they  will  fill;  sometimes  they  arrive 
in  good  condition  and  fill  all  right;  feel  like  eating; 
eat  and  drink  lots  which  add  to  their  weight;  under 
usual  conditions,  I  fill  them  forty  or  fifty  pounds, 
might  fill  them  four  per  cent,  I  don't  know;  just  de- 


72  James  G.  Kidii'cU  I's. 

pends  on  li(nv  much  they  will  cat;  that  is  all  there  is 
to  it,  and  how  much  they  will  drink;  generally  con- 
sider stock  shrink  about  as  much — the  biggest  part 
of  it  the  first  ten  or  twelve  hours;  that  the  cattle  are 
not  used  to  the  train  and  get  very  nervous  has  some- 
thing to  do  with  it;  you  can  taken  them  and  stand 
them  in  a  corral  and  they  will  shrink  in  ten  hours  just 
the  same;  no,  I  don't  think  shrink  as  much;  and  stock 
fed  on  alfalfa  will  shrink  more  than  stock  fed  on  tim- 
othy; I  don't  know  how  much  more;  they  \vi\\  shrink 
more  the  first  day,  you  know ;  the  first  day  or  two  they 
will  shrink  more  on  alfalfa  than  on  timothy ;  I  believe 
cattle  shipping,  they  will  not  shrink  generally  as  much 
if  feeding  timothy  hay,  as  a  rule;  there  cattle  were  all 
horned  stock;  they  were  not  any  more  frightened  at 
the  train  than  anv  other  stock ;  same  as  all  rans^e  stock 
that  is  shipped. 

"O.  Well,  all  range  stock  is  afraid  of  a  train,  when 
an  engine  comes  up  alongside.'' 

"A.     Yes,  afraid  of  a  train. 

'"O.  And  they  try  to  climb  on  top  of  each  other, 
don't  they? 

''A.  Oh,  I  don't  know.  They  can't  in  the  car ;  cat- 
tle, you  know,  standing  w^ill  get  nervous  and  fret  and 
fight.  Standing  is  the  worst  thing  in  the  world  for 
them. 

"0.  And  that  is  what  you  go  along  vrith  your  prod 
pole  for? 

"A.     Yes,  to  keep  them  up. 

"O.     So,  if  an  engine  comes  tooting  up  lo  the  side 
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of  a  stock  car,  they  are  going  to  get  bruised,  aint  they? 

"A.     No. 

"O.     They  are  not? 

"A.     Not  necessarily. 

"Q.  Don't  bruise  them  to  cHmb  up  on  top  of  each 
other? 

"A.  Yes,  when  they  do  that,  but  they  don't  pay 
much  attention  to  it  when  loaded  in  a  car,  say  25  of 
them,  twelve  or  thirteen  hundred  pound  steers — don't 
pay  much  attention  to  it. 

'*0.  Now,  shipping  livestock  on  the  train  is  rather 
a  hazardous  thing  under  the  best  of  circumstances, 
isn't  it,  for  the  shipper? 

"A.     Yes,  sir. 

"O.  You  are  taking  a  good  many  chances.  Isn't 
that  right  ? 

"A.     In  what  way  taking  chances? 

"Q-  Well,  hazardous — liable  to  lose  out  in  a  good 
many  ways? 

"A.  I  don't  know;  ship  all  the  time  that  way.  If 
people  were  losing  out  all  the  time,  so  much,  they 
wouldn't  ship,  I  guess.  When  run  right,  there  is  not 
much  danger.  You  can  figure  just  as  near  as  any  oth- 
er kind  of  business,  where  they  are  run  right. 

"O.  Novs%  assuming,  Mr.  Kidwell,  that  sixteen 
carloads  of  cattle,  as  you  have  described,  go  from 
Baker  City  down  to  Minidoka  and  are  there  about 
four  days — practically  five  days,  and  receive  the  treat- 
ment that  your  cattle  received,  and  then  go  on  down 
to  A'alley  and  are  filled,  and  into  South  Omaha,  a  dis- 
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tance  of  approximately  fifteen  hundred  miles,  how 
much  would  the  normal  shrink  he  on  that  shipment? 

"A.  Well,  I  have  never  shipped  any;  I  have  ship- 
ped cattle — hecn  interested  in  them,  but  I  say  I  never 
kept  any  tab  on  Omaha :  have  shipped  other  lines ;  can 
tell  a  distance  around  a  thousand  or  twelve  hundred 
nnles — anywhere  from  seven  hundred  and  ten  and 
eleven  hundred,  from  Utah  here ;  about  the  same. 

**0.  Can  you  answer  my  question?  You  can  give 
us  a  fair  estimate  on  that  shipment  under  those  cir- 
cumstances? 

"A.  I  think  the  cattle  would  shrink  from  fifty  to 
seventy-five  or  eighty  pounds,  where  they  were  han- 
dled right.  If  these  cattle  were  handled  right  and 
went  into  Omaha  in  good  condition  I  figure  the  shrink 
on  them  should  be  included  in  fifty  to  eighty  pounds, 
mavbe  a  hundred.  Somewhere  there  if  were  in  o-ood 
shape ;  might  have  been  a  hundred. 

"O.  Somewhere  within  fifty  and  one  hundred 
pounds,  then  shrink? 

"A.  Yes,  I  should  think  it  would  be  that.  I  never 
shipped  cattle  there;  that  is  figured,  I  kept  no  tab  on 
it. 

"O.  What  did  this  shipment  weigh  when  it  got 
down  to  South  Omaha  ? 

"A.     What  did  they  weigh  ? 

"O.     Yes,  what  is  the  total  weight? 

"A.  I  can  tell  you  in  this  way;  they  averaged  1083 
pounds;  there  were  396  head,  but  I  can't  call  to  mind 
the  exact  total. 
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"O.     That  was  428,900  pounds,  wasn't  it  ? 

"A.     I  think  that  is  it. 

'"O.  That  would  make  the  average  weight  at  South 
Omaha  1083,  you  say? 

"A.     Yes,  sir. 

"Q.  What  was  the  value  of  these  steers  at  Baker 
City,  per  head  ? 

"A.     You  mean  what  was  the  value  of  them? 

"Q.,  What  were  they  worth  right  there,  before  you 
loaded  them  on  the  car,  per  head  ? 

"A.     I  don't  know  what  they  were  worth  there. 

"O.  Well,  what  did  you  value  them  at  when  you 
shipped  them? 

''A.  Oh,  they  was  worth  about  four  cents  a  hun- 
dred, I  guess. 

*'Q.  What  is  that  valuation  in  the  contract?  Is 
that  30  or  50  there? 

"A.  Fifty  it  says.  They  put  the  valuation  on  them- 
selves. They  had  all  that  done.  They  force  you  to 
do  that  with  these  contracts,  you  see — $30.00  very  of- 
ten. 

"Q.  They  ask  you  what  valuation  you  want,  don't 
they? 

"A.  They  have  only  got  one  tariff,  unless  they 
stick  you  for  three  or  four  hundred;  that  is  all  they 
got ;  that  is  all  they  show  you ;  they  put  it  on  $30.00 
and  that  is  what  they  give  you  if  they  lose  one. 

"0.     Did  you  ever  ask  to  look  at  any  other  tariff? 

"A.  I  never  saw  any  other  except  one  contract.  I 
know  blooded  stock — 
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"Q.  You  know  under  the  law  we  are  forced  lo  take 
them  ? 

"A.  I  don't  know  the  law,  but  I  know  what  they 
do,  all  right ;  know  pretty  well,  too. 

"Q.  Did  you  ask  for  any  other  contract  or  any 
other  rate? 

"A.     No,  I  didn't. 

"O.  You  took  this  one  and  shipped  your  cattle  on 
it? 

"A.     Yes,  have  to  take  them  or  don't  ship. 

"O.  If  you  hadn't  signed  this,  you  would  have  had 
to  pay  a  higher  rate? 

''A.  Yes,  an  awful  lot  higher;  they  just  fix  it  for 
you  and  you  sign  it  like  you  buy  a  ticket. 

"O.  So  by  signing  this  you  got  a  lower  rate  than 
you  would  if  you  hadn't  signed  it? 

"A.  I  don't  know.  I  don't  know  anything  about 
that,  but  I  only  saw  one  tariff. 

"O.  Why,  don't  you  know  you  would  have  to  pay 
more  if  you  hadn't  signed  that? 

"A.  I  understand  they  have  a  higher  tariff  some- 
where. I  don't  know  anything  about  it.  I  never  seen 
it,  I  say.  That  is  the  only  one  I  ever  saw — just  one. 
They  have  it  fixed  for  you  and  you  sign  it ;  if  you  don't 
sign  it,  you  don't  ship. 

"O.  Anything  to  prevent  you  reading  this  if  you 
want  to  ? 

"A.  Yes,  you  can  read  it  but  you  can't  tell  any- 
thing about  the  stipulations  or  those  things. 

' -Q.     In  fact  you  know  them  all  by  heart  anyway, 
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don't  you? 

*'A.     Oh,  no. 

"O.  Now,  on  direct  examination,  you  said  that 
you  were  famihar  with  the  market  price  at  South 
Omaha,  December  20,  1909. 

"A.     Well,  I  was  there. 

"Q.  Well,  do  you  know  anything  about  the  mar- 
ket quotations  for  the  previous  days? 

"A.  Well,  no.  Western  steers  run  5  cents  to  5^/2 
— along  there. 

Plaintiff,  continuing  cross  examination,  says: 

I  do  not  take  the  Daily  Drover  Journal  from  Oma- 
ha; but  I  keep  pretty  close  touch;  I  know  the  Daily 
Drover  Stockman ;  it  generally  gives  you  the  right 
dope  on  stock;  generally  in  all  these  papers,  just 
about ;  I  don't  know  whether  you  can  rely  on  it  or  not, 
but  in  my  experience  the  papers  and  market  orders 
is  about  right;  that  is  where  I  get  my  information; 
the  Drover's  Journal,  in  quoting  price  on  my  cattle 
would  designate  them  as  western  beef  steers;  I  can't 
remember  the  price  of  western  beef  steers  December 
16th,  nor  December  fifteenth,  nor  the  fourteenth  any 
more  than  I  seen  it  there  at  Robinson's ;  I  was  there 
on  December  twentieth  the  day  these  cattle  were  sold; 
I  think  the  market  price  was  about  the  same  for  a 
week  or  two  there;  I  don't  know  whether  ni}^  witness- 
es testified  that  the  market  price  was  higher  or  not; 
I  was  there ;  I  am  talking  from  my  own  point  of  view; 
it  was,  I  think,  about  the  same  for  a  week  or  two 
there;  the  O.  R.  &  N.,  now  the  O.-W.  R.  &^  N.  runs 
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from  Baker  City  to  Huntington;  the  O.  S.  L.,  or 
Oregon  Short  Line  Railroad  Company  runs  from 
Huntington  to  Granger;  and  the  Union  Pacific  Rail- 
road runs  from  Granger,  Wyoming,  to  South  Omaha ; 
I  can't  remember  the  weights  that  were  shown  on  this 
shipment  when  it  got  in  to  South  Omaha,  per  car;  all 
I  remember  is  the  average  of  the  steers;  I  can  remem- 
ber that  very  well;  I  wired  it  to  Lonergan ;  I  wired  it 
that  night  and  had  it  down  in  my  book,  just  exactly 
what  they  averaged  straight  through,  also  the  total, 
but  I  can't  remember  the  total. 

"O.  Each  one  of  the  cars  showed  a  weight  of  26,  ■ 
000  pounds  into  South  Omaha,  didn't  it? 

"A.  I  don't  know  anything  about  it  what  they 
show. 

Redirect  Examination. 

O.  When  did  you  get  this  $600.00  you  received  and 
testified  to? 

A.  I  come  right  back  from  Omaha  to  Walla  Wal- 
la; I  lived  at  Walla  Walla  at  that  time,  and  I  come 
right  to  Walla  Walla  and  from  Walla  Walla  right 
here.  I  don't  know  exactly.  Just  two  or  three  days 
after  I  got  here;  there  was  a  refund  coming,  six  hun- 
dred and  some  dollars  on  this  shipment  on  through 
billing,  that  is,  they  gave  me  the  regular — made  me 
pay  just  the  price  from  Baker  City  to  Omaha — regular 
tariff. 

O.  You  were  asked  about  determining  the  weight 
of  cattle  where  there  were  no  scales,  and  stated  that 
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you  guessed  at  the  weight  of  them.  Now,  what  do 
you  mean  by  the  word  "guess?" 

A.  Well,  we — where  you  weigh  up  cattle  all  the 
time,  you  have  a  pretty  good  idea.  In  this  type  of  cat- 
tle, yearlings,  and  two-year-olds,  and  three-year-olds, 
same  country,  same  breeding,  same  range,  and  under 
the  same  conditions,  you  can  guess  right  around  ten 
or  fifteen  pounds  of  them,  taking  as  a  class — take 
them  right  along;  you  can  guess  four  or  five  hundred 
of  them  easier  than  you  can  guess  one;  just  take  four 
3'ear  old  steers  they  weigh  about  so  much,  and  five 
year  old  steers,  about  so  much.  Where  you  are  fa- 
miliar with  the  size,  you  can  tell  pretty  close  to  where 
they  run. 

O.     How  did  these  cattle  of  yours  fill? 

A.     They  didn't  fill  good  at  all. 

0.     How  is  that  ? 

A.     They  didn't  fill  good  at  all. 

O.     For  what  reason  ? 

A.  Because  they  was  sore — they  was  sored  up ; 
cattle  wont  fill  good  when  they  are  sored  up ;  they 
wont  fill  good.     It  is  like  a  sick  man. 

Q.  Now,  what  do  you  mean  by  the  word  "fill?" 
How  does  this  filling  occur?  What  does  it  consist  of? 
Do  cattle  increase  in  flesh? 

A.  No,  sir,  they  don't  increase  in  flesh.  When  you, 
get  them  into  the  yard — any  time  that  you  start  cat- 
tle they  are  not  going  to  increase  in  flesh  any  after 
you  start  shipping,  but  you  can  get  them  in  near  the 
yard,  might  make  them  look  a  little  better,  take  the 
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soreness  out  of  them,  get  them  near  the  yard.  If  you 
can  get  them  hungry  enough  to  eat  and  drink  forty 
or  fifty  pounds  of  water  and  hay,  you  will  have  that 
much  in  your  favor. 

Q.     That  is  what  is  meant  by  stockmen  by  "fill  ?" 

A.     Yes,  sir. 

Q.  Is  that  the  customary  and  general  way  of  sell- 
ing stock? 

A.  Yes,  sir,  that  is  the  way  we  sell  in  the  Union 
Stock  Yards,  Chicago,  and  everywhere    else. 

Recross  Examination. 

"O.  That  is  the  reason  our  beefsteak  costs  us  so 
much,  is  it?  Now,  Mr.  Kidwell,  you  sa}^  they  don't  in- 
crease in  flesh  on  the  fill.  Well,  they  don't  decrease 
either  in  flesh  in  a  short  time? 

*'A.  Oh,  they  are  not  going — any  time  you  start 
cattle,  they  are  not  going  to  increase  in  flesh  any; 
that  is  a  sure  thing,  but  it  is  a  very  common  thing, 
you  know,  to  buy  cattle  in  the  country  and  ship  them 
in  and  weigh  them  on  fill  and  get  as  much  in  the  yard 
as  you  do  in  the  country. 

"O.     Let's  not  get  away  from  the  question. 

"A.     I  thought  that  is  what  you  wanted. 

'"O.  They  don't  decrease  in  flesh  after  the  first  two 
days,  do  they? 

"A.  Not  no  great  lot,  no.  No,  they  wont  decrease 
much  in  flesh  after  the  first  few  days;  not  if  handled 
right,  they  wont. 

"O.     It  isn't  flesh  they  lose  the  first  few  days,  is  it? 
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"A.     Not  a  great  deal. 

"Q.  Well,  in  fact  there  is  hardl}^  any  flesh  that 
they  lose,  is  it? 

A.  Oh,  yes,  yes,  they  do.  We  can  just  knock  off 
forty  or  fifty  pounds  awful  easy  by  standing  on  a  sid- 
ing somewhere  ten  or  twelve  hours,  jamming  around 
a  little  and  then  sell  them.  Yes,  sir,  they  sweat  that 
much  out  pretty  easy. 

Q.  Can  knock  off  forty  or  fifty  pounds  of  flesh  you 
say  in  how  long  a  time? 

A.     Oh,  they  can  do  it  in  a  day. 

O.     In  a  day? 

A.     Yes,  can  do  it  in  a  day. 

O.  You  say  knocking  off  fifty  pounds  of  flesh, 
now;  we  are  not  talking  about  w^eight;  we  are  talking 
about  flesh,  in  one  day  you  say? 

A.  Well,  yes.  They  can  shrink  thirty  to  forty 
pounds  in  a  day  by  standing. 

"O.     In  flesh? 

"A.     It  will  cause  them  to  shrink. 

'"O.  I  am  asking  if  they  will  shrink  forty  to  fifty 
pounds  of  flesh  in  a  day? 

'*A.  Might  not  shrink  in  one  day,  but  any  time 
standing  on  a  siding  will  shrink  it — if  you  have  them 
two  or  three  days  longer,  I  will  tell  you  that." 

H.  H.  TROWBRIDGE,  being  called  as  a  witness 
on  behalf  of  the  plaintiff,  testified  as  follows: — 

I  am  engaged  in  the  raising  and  buying  of  cattle  in 
Grant  County,  Oregon ;  I  bought  the  cattle  in  ques- 
tion here;  I  bought  them  over  the  telephone;  a  man 
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had  700  steers  and  T  l)oiight  them  over  llie  telephone 
lor  myself,  Lonergan  and  Kidwell;  supposed  to  have 
seven  hundred;  the  man  was  in  Burns,  Harney  Coun- 
ty, Oregon,  when  I  talked  to  him,  and  the  cattle  were 
up  in  the  mountains,  on  Emigrant  Creek ;  well,  they 
wasn't  as  good  as  we  expected;  they  didn't  come  up 
to  the  contract,  and  we  didn't  take  only  what  did 
come  up  to  the  contract;  Lonergan  and  I  went  to  cut 
the  cattle  out  and  we  took  only  four  hundred;  I  think 
they  had  six  hundred  and  forty  or  six  hundred  and 
sixty,  I  am  not  sure;  I  know  that  we  cut  out  two  hun- 
dred and  forty  or  two  hundred  and  sixty  head — out  of 
the  bunch ;  I  mean  by  "cut  out"  that  we  took  them 
out  of  the  bunch,  turned  them  back;  after  we  pur- 
chased these  cattle,  they  were  delivered  to  us  to  Bear 
Valley,  up  thirty  miles,  I  think;  we  pastured  them 
there  in  a  wild  meadow  pasture;  good  pasture;  for 
about  two  weeks;  and  then  took  them  to  Sumpter 
Valley ;  pastured  them  there  for  a  while  and  fed  them 
hay  when  the  pasture  run  down  a  little,  we  fed  them 
hay;  we  then  took  them  to  Baker  City;  left  them  in  a 
pasture  outside  of  Baker  a  few  miles  for  a  couple  of 
days,  I  think;  then  moved  on  to  Haines;  we  had  a 
wheat  field  that  had  been  cut,  but  the  down  grain  in 
it  and  seven  or  eight  straw  stacks,  I  think  a  thousand 
acres  in  the  field;  I  don't  know  how  long  they  stayed 
there;  I  left  them  and  went  home;  I  was  in  Baker 
when  the  cattle  were  loaded  on  the  cars ;  I  came  back 
when  they  were  shipped;  these  cattle  were  in  good 
condition  when  they  were  loaded  on  the  cars ;  they 
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looked  as  good  as  they  did  when  we  bought  them; 
they  were  fine  cattle,  a  good  portion  of  them. 

"O.  Have  you  been  in  the  habit  of  buying  and  rais- 
ing cattle  in  that  particular  section  of  the  country 
over  there  ? 

"A.      Yes,  sir. 

"O,  From  your  experience  as  a  cattle  raiser  and 
buyer,  could  3^ou  estimate  the  weight  of  these  cattle 
at  the  time  that  they  were  in  Baker  City? 

"A.     Yes,  sir. 

*'0.  What  would  be  that  weight?  What  would 
you  estimate  that  weight  to  be? 

''A.  About  1260  pounds,  I  should  say  they  would 
weigh. 

Continuing,  this  witness  testified: — 

I  accompanied  the  cattle  to  American  Falls ;  I  did 
not  go  to  Omaha ;  well,  I  didn't  keep  any  notice  of 
any  time  when  arrived  at  the  depot  at  any  particular 
place;  we  shipped  them  in  the  evening  from  Baker; 
we  got  to  Huntington  and  laid  there  until  after  day- 
light;  they  finally  got  us  out  of  there  and  then  finally 
got  to  American  Falls  after  two  or  three  days — fooled 
along  the  road  with  them;  I  couldn't  tell  you  exactly 
when  we  got  out  of  any  certain  place,  because  it  was 
at  night  a  good  deal  of  the  time,  and  the  first  time  I 
was  ever  over  the  road  and  I  don't  remember  the 
names  of  the  stations  and  how^  long  we  stayed  in  each 
place;  we  were  stood  on  side  tracks  lots;  we  would 
side  track  for  a  long  time  at  different  times;  we  would 
side  track  and  svv^itcli :  thev  vvould  take  on  cars  and 
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set  out  cars;  at  Shoshone  they  said  we  had  to  unload 
the  cattle;  we  went  and  looked  at  the  yard  and  told 
them  we  couldn't  unload  them;  the  yard  wasn't  large 
enough,  so  we  told  them  we  had  to — we  told  them  if 
we  had  to,  if  we  could  get  hay  and  take  them  out- 
side, we  would  unload  them,  and  they  wouldn't  do 
that,  and  we  said  if  we  had  to  unload  them,  they  would 
have  to  do  it  themselves,  because  we  couldn't  in  those 
yards ;  if  they  wouldn't  let  us  take  them  out,  there  was 
no  question ;  they  fooled  around  a  while  and  run  them 
up  to  the  chute ;  they  run  them  up  to  the  chute  and  I 
suppose  come  to  the  conclusion  they  couldn't  unload 
them  into  this  yard,  and  come  back,  and  Kidwell  sent 
the  wire,  Mr.  Kidwell  sent  a  message  and  they  sent 
it  to  some  of  the  head  men,  and  a  little  while  after- 
wards they  said  they  could  run  us,  said  they  could  run 
us  on,  and  did  do  it,  run  us  on  and  gave  us  a  good  run 
from  there;  I  think  the  yardmaster  probably,  some- 
body, gave  us  a  good  run  out  of  there  and  it  didn't 
take  us  long  to  get  to  American  Falls  from  there; 
when  we  arrived  at  American  Falls  the  cattle  were 
skinned  up  pretty  bad,  lots  lame,  drawn,  looked  bad; 
I  don't  know  how  long  it  took  us  to  make  the  run  from 
Baker  City  to  American  Falls;  I  don't  know  when  we 
left  Baker;  Mr.  Kidwell  kept  track  of  it,  I  didn't. 

On  CROSS  EXAMINATION,  this  witness  testi- 
fied as  follows : 

Bought  these  cattle  on  Emigrant  Creek,  about  half 
way  between  Burns  and  Canyon  City;  I  said  I  bought 
these  cattle  over  the  telephone,  but  I  did  not  say  that 
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I  had  never  seen  them ;  I  had  seen  about  three  hun- 
dred of  them  before ;  when  they  were  deUvered  they  did 
not  come  up  to  the  contract,  a  certain  amount  of  them 
did,  what  we  took  did ;  we  took  four  hundred ;  I  think 
it  was  six  hundred  and  twenty  head  or  forty  head  or 
sixty  head,  right  along  there;  those  below  the  speci- 
fications were  a  little  small  and  not  as  fleshy  as  they 
should  be;  tliree  year  old  steers  didn't  appear  to  have 
done  very  well ;  we  took  mostly  four  and  five  year  old 
steers,  but  a  few  three;  any  three  that  was  good,  we 
took,  but  the  largest  steers  were  in  good  shape;  we 
took  them,  and  the  youngest  three  year  old  steers,  we 
didn't  take. 

"O.  You  cut  out  the  three  year  olds  because  they 
were  young  and  thin,  did  you? 

"A.     Yes,  they  didn't  fill  the  contract." 

Continuing,  witness  says: — 

We  put  them  in  pasture  in  Bear  Valley;  about  700 
acres  in  the  pasture;  it  was  in  September,  I  guess,  or 
October,  the  first  of  October,  possibly;  the  pasture 
wasn't  burned  up  at  all ;  it  was  a  mountain  meadow 
pasture  ;  we  left  them  in  thi«;  pasture  about  two  weeks, 
I  think;  four  hundred  head  in  seven  hundred  acres; 
finally  fed  them  hay,  I  think,  before  we  took  them 
away;  the  last  week  I  think  we  fed  them  a  load  of  hay 
in  pasture;  wild  grass  hay;  bought  it  of  Phillips;  the 
pasture  belonged  to  Brown  &  Summerville;  Phillips 
was  running  it-  he  had  bought  the  hay;  we  then 
brought  them  to  Sumpter;  I  can't  call  the  man's  name 
right  now  that  owned  the  pasture;  it  w^as  good;  had 
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been  nothing  in  il ;  it  was  not  burnt  up  or  dried  up  at 
all;  no,  it  was  swampy,  a  good  deal  swampy;  I  don't 
know  how  many  acres  were  in  the  pasture,  possibly 
320:  the  cattle  were  there  about  two  weeks;  we  kept 
them  there  for  quite  a  while;  we  fed  them  hay  for  a 
week  or  so,  I  can't  tell  how  much  hay  we  fed,  cannot 
give  an  estimate,  no  way  of  telling  how  much  we  fed; 
ihen  we  took  the  cattle  down  to  Baker  in  Dan  Shaw's 
pasture;  this  was  a  nice  green  pasture,  mostly  brush, 
don't  know  how  many  acres  were  in  the  pasture;  T 
suppose,  two  or  three  hundred  acres,  I  don't  know; 
they  were  in  there  two  days;  fed  no  hay  while  there, 
there  were  400  head ;  did  not  take  them  from  there  to 
Ed  Cole's  at  Haines;  took  them  to  a  pasture  which  we 
bought  from  Sam  Baer  near  Haines ;  I  don't  know^ 
how  long  the  cattle  stayed  in  the  pasture,  I  went 
home ;  did  not  see  them  again  until  we  got  ready  to 
ship  them ;  I  guess  that  was  December  third,  I  don't 
know ;  I  met  them  down  a  way ;  helped  drive  them  to 
the  yard  at  Baker;  helped  load  them;  and  was  with 
them  down  to  American  Falls. 

*'Q.     Now,  your  estimate  of  the  weight  of  these 
cattle  at  Baker  City  is  purely  guess,  is  it? 

"A.     Yes. 

"Q.     You  didn't  weigh  them? 

"A.     No.    Had  weighed  a  good  many  other  cattle 
though  before  I  handled  these. 

"Q.     You  didn't  weigh  any  of  these  though? 

"A.     No." 

Continuing,  the  witness  testified: 
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I  think  I  noticed  a  good  many  passenger  trains  run- 
ning around  us;  we  stood  on  side  tracks  a  good  deal; 
I  don't  remember  all  that  passed  us ;  I  don't  know  why 
they  side  tracked  us;  I  suppose  to  let  other  trains 
pass;  they  side  tracked  us  to  let  other  trains  go  by; 
I  did  not  know  that  there  was  a  washout  down  at 
Reno;  I  heard  a  little  of  it;  I  might  have  known  then 
that  they  were  routing  all  the  passenger  trains  over 
the  north;  I  don't  remember  it  right  now;  these  cat- 
tle were  all  horned  and  were  not  very  much  afraid  of 
a  train ;  they  were  in  a  pasture  at  Sumpter  Valley 
when  the  trains  to  Sumpter  Valley  went  through  ev- 
ery day ;  they  was  all  feeding  along  within  a  hundred 
yards  and  never  looked  up. 

"0.  When  you  put  them  in  a  car  and  bring  an  en- 
gine tooting  up  to  the  side  of  them,  they  are  going  to 
get  scared,  aren't  they? 

"A,     Might  get  scared. 

"O.  And  getting  scared  they  climb  on  top  of  each 
other,  wont  they? 

"A.     Not  if  loaded  right,  they  wont. 

"O.  What  is  to  prevent  them?  How  are  you  go- 
ing to  load  them  to  keep  them  from  climbing  onto 
each  other? 

"xA..  They  wont  do  it  much  if  they  are  not  loaded 
too  loose.  Of  course,  you  can  load  them  loose  enough 
so  they  could,  but  if  the  cattle  are  loaded  right,  they 
wont. 

"O.  How  many  do  you  load  in  a  car  then  to  load 
them  tight  enough  to  keep  them  from  climbing  onto 
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each  other? 

"A.     About  twenty  five  head. 

*"0.  About  twenty  five  in  a  thirty  six  foot  car,  and 
they  are  tight  enough  so  they  can't  cHmb  on  top  of 
each  other? 

"A.     Not  bad. 

''Q.     Now,  what  were  these?    Thirty-six  foot  cars? 

*'A.  I  don't  know.  I  suppose  part  of  them  was. 
That  is  what  we  ordered.  Don't  know  what  we  got. 
I  suppose  part  were  thirty  six  foot. 

"O.     You  ordered  thirty  six  foot  cars? 

"A.  Always  do.  I  suppose  that  is  what  Kidwell 
ordered.  I  suppose  it  is.  I  don't  know  what  he  ord- 
ered. 

"Q.     Do  you  know  what  capacity  a  36-foot  car  has  ? 

"A.     No. 

"O.     With  average  1220  pound  steers? 

"A.     No. 

"O.  Well,  horned  cattle  will  injure  each  other 
more  than  mulev,  in  transit,  won't  thev? 

"A.     I  should  say  they  would,  yes. 

"Q.     More  dangerous  to  ship  them,  isn't  it? 

"A.     Certainly. 

"O.  If  one  of  them  gets  down,  something  is  going 
to  happen?  If  one  of  them  gets  down,  it  is  going  to 
hook  some  of  the  others,  isn't  it? 

"A.     Not  necessarily.     Not  always. 

"Q.  Are  you  able  to  say  that  this  condition  that 
you  figured  at  American  Falls  was  not  caused  by  the 
inherent  nature  of  the  animals  themselves? 
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**A.     Question,  please. 

"Q.,(Read). 

"A.     In  regard  to  being  skinned  up? 

"O.     Yes,  and  bruised? 

"A.     Yes. 

''Q.  Then  I  understand  you  to  say  that  it  is  abso- 
lutely certain  that  you  could  ship  this  stock  from 
Baker  City  to  American  Falls  and  they  wouldn't  be 
skinned  up  at  all? 

"A.     They  might  be  skinned  up  some. 

"Q.     Yes.    Even  under  the  best  of  circumstances? 

A.  They  might  be  but  their  hips  wouldn't  be  rub- 
bed off  and  their  tails,  and  they  wouldn't  be  raw  nec- 
essarily. 

'"Q.  If  one  of  these  steers  got  down,  the  others 
might  make  him  raw,  wouldn't  they? 

"A.     They  might  do  it. 

"Q.  And  if  they  got  on  top  of  each  other  and  you 
weren't  there  with  your  prod  pole,  they  might  get 
crippled,  mightn't  they? 

"A.     They  might. 

*'Q.     Nobody  could  help  that,  could  they? 

"A.     Not  at  that  time,  they  couldn't.    No. 

''O.  And  in  all  your  shipments  some  of  your  stock 
gets  down  and  gets  hurt,  doesn't  it? 

"A.     Not  all  of  them,  no. 

"O.  Pretty  common  occurrence  in  shipping  six- 
teen cars  of  cattle  fifteen  hundred  miles? 

"A.  I  never  shipped  fifteen  hundred  miles  before 
or  since. 
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JAMES  C  LONERGAN,  being  called  as  a  witness 
on  behalf  of  the  plaintiff,  and  being  first  duly  sworn, 
testified  as  follows: — 

I  am  one  of  the  parties  interested  in  this  shipment 
of  cattle;  I  am  in  the  livestock  commission  business 
here  in  Portland;  have  been  in  such  business  for  about 
four  years ;  prior  to  that  time  I  was  buying  and  selling 
cattle  for  different  Soimd  brokers  for  ten  years,  and 
before  that  I  was  handling  and  shipping  cattle  to  Chi- 
cago and  different  places — Montana ;  I  have  frequent- 
ly shipped  Oregon,  or  Idaho  or  western  cattle  a  dis- 
tance of  fifteen  hundred  miles;  I  can't  say  how  many 
now;  I  have  shipped  several  from  Ontario  to  Omaha 
years  ago,  and  one  shipment  from  Huntington ;  On- 
tario is  about  75  or  80  miles  from  Baker  City,  I  think, 
I  am  not  sure;  I  saw  these  cattle  a  few  days  before 
they  were  shipped ;  one  load  I  weighed  at  Huntington 
and  shipped  to  Omaha  shrunk  seventy  pounds  in  ac- 
tual weight ;  the  natural  or  normal  shrink  in  a  ship- 
ment from  Baker  City  to  Omaha  if  properly  handled 
would  be  anywhere  from  60  to  75  to  80  pounds ;  I  saw 
these  cattle  out  in  the  interior  at  a  place  called  Emi- 
grant where  Mr.  Trowbridge  and  I  received  them 
from  the  party  that  he  bought  them  from,  about,  I 
guess,  a  month,  maybe  two  months  before  they  were 
shipped;  they  were  a  very  good  lot  of  cattle;  there 
were  seven  hundred  cattle  run  up  and  we  picked  out  a 
little  less  than  four  hundred,  perhaps  four  hundred 
of  them;  I  saw  them  again  three  days  before  the- 
were  shipped ;  possibly  it  was  longer  than  that ;  I  am 
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not  sure  as  to  the  exact  days;  I  saw  them 
at  Haines;  they  were  in  good  condition;  would 
be  classed  as  just  ordinary  beef  cattle;  I  have  pur- 
chased similar  cattle  in  this  same  part  of  the  country 
for  a  period  in  the  neighborhood  of  fifteen  years; 
from  my  experience  as  a  stockman  in  the  purchase  of 
cattle  I  can  guess  pretty  close  to  what  these  cattle 
would  weigh ;  especially  a  big  bunch ;  I  am  used  to 
handling  big  bunches;  I  always  do  that  when  I  buy 
when  I  aint  got  a  place  to  weigh  them,  can't  have 
them  all  weighed;  I  estimate  what  they  will  weigh 
by  looking  at  them;  it  used  to  be  customary  to  buy 
that  way  altogether,  but  of  late  years,  they  are  in- 
clined to  sell  them  by  actual  weight;  when  I  say  I  can 
guess  pretty  nearly  their  weight  I  mean  that  I  can 
guess  within  25  or  thirty  pounds  of  what  they  weigh, 
within  that,  per  head,  I  mean ;  the  last  time  that  I  saw 
these  cattle,  I  w^ould  judge  that  they  would  weigh 
1275  pounds;  the}^  w^re  mostly  four  and  five  year 
olds,  probably  ten  per  cent  or  less  of  them  were  three 
year  olds ;  they  were  just  like  the  ordinary  range  cat- 
tle in  this  countr}^;  they  wasn't  what  we  would  call 
wild  cattle  at  all;  in  fact  none  of  the  cattle  any  more 
aint  as  wild  as  they  used  to  be  in  days  gone  by;  they 
were  crosses  of  Hereford  and  Durham,  just  ordinary 
Oregon  breed  of  cattle,  with  the  predominant  feature 
Durham  blood  in  them,  that  is  Durham  blood — breed 
predominating;  I  know  nothing  about  this  shipment 
after  it  left  Baker,  personally;  nothing  onl}-  the  re- 
turns I  got. 
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Cross  Examination. 

"O.  Your  approximation  of  1275  pounds  per  head 
is  pure  guess,  isn't  it? 

"A.  Well,  the  weight  I  would  estimate  them  if  I 
were  buying  them. 

"O.     Necessarily  a  guess  though,  isn't  it? 

"A.  Well,  everything  is  a  guess,  I  suppose,  when 
you  don't  weigh  it. 

"O.  You  might  miss  it  forty  or  fifty  pounds  a 
head  ? 

"A.  No.  I  don't  think  I  ever  did  in  my  life,  late 
years  miss  it  that  much. 

''O.  Didn't  you  say  you  could  come  within  40  or 
50  pounds  per  head? 

"A.  No.  I  didn't  say  it.  I  said  I  could  come  with- 
in 25  or  30  pounds. 

"O.  Then  you  might  miss  it  25  or  30  pounds  on 
these? 

"A.     Yes,  I  might  possibly  do  that. 

"O.     Now,  you  say  that  these  weren't  wild  cattle? 

"A.     No,  they  were  not. 

"■Q.     But  they  were  ordinary  range  cattle 

"A.  Ordinary  range  cattle,  such  as  we  buy  here  in 
this  country. 

"O.  But  ordinary  range  cattle  in  easten  Oregon 
is  pretty  wild  when  led  up  to  the  side  of  a  locomotive, 
aren't  they? 

"A.  No,  I  don't  think  they  are  and  I  have  handled 
lots  of  them. 

"O.     They  don't  get  scared? 
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"A.     No.    I  have  loaded  thousands  of  them. 

"O.  And  they  don't  try  to  cHmb  on  top  of  each 
other  when  a  locomotive  comes  along  side? 

"A.  I  don't  know^  as  I  ever  drove  them  up  along- 
side a  locomotive. 

"O.  Your  cattle  car  has  to  go  up  against  a  loco- 
motive once  in  a  while,  when  loaded?  t 

"A.     After  loaded? 

"O.     Yes. 

"A.     Oh,  yes. 

"O.  When  that  happens  the  cattle  pile  right  on 
top  of  each  other,  don't  they? 

"A.  No,  they  don't  because  they  don't  generally 
have  room  to  pile  on  top. 

"O.  And  they  don't  hook  each  other  with  those 
long  horns? 

"A.  If  loaded  right  they  wont  hook  themselves 
very  much." 

JAMES  G.  KIDWELL,  being  recalled  as  a  witness 
in  his  own  behalf,  testified  as  follows: 

By  a  "feed  in  transit"  rate  is  meant  the  right  to 
stop  the  cattle  while  in  shipment  from  the  point  of 
origin  to  their  destination ;  stop  them  and  feed  while 
in  route;  in  Oregon,  I  think,  they  allow  you  six 
months;  in  Idaho  it  is  a  little  longer;  I  don't  know 
just  how  much ;  I  think  they  use  the  same  form  of  a 
bill  of  lading  an}^  more  than  they  make  a  notation  : 
you  have  got  to  name  the  point  where  you  want  to 
stop  and  feed  in  transit ;  this  notation  is  written  on  the 
bill  of  ladinof,  I  understand;  there  was  no  notation  of 
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that  kind  written  on  either  of  the  bills  of  lading  which 
I  got  in  this  shipment ;  at  the  place  where  you  stop, 
you  can  hold  the  bill  of  lading,  or  if  you  use  any  trans- 
portation, you  have  got  to  turn  it  in  for  your  ticket  for 
the  return  of  your  men,  but  they  have  bills  numbering 
from  one  to  as  many  cars  as  are  shipped,  and  they 
give  you  a  bill  for  each  car;  yoti  can  ship  them  out 
one  or  more  up  to  the  amount  you  ship  at  such  times, 
under  the  time  limit ;  and  when  you  reship,  you  turn 
those  back  to  the  company;  there  was  nothing  of  this 
kind  done  on  either  of  those  bills  of  lading;  if  the  cat- 
tle had  been  shipped  through  right,  it  would  not  have 
been  necessary  to  stop  and  feed  at  A'alley;  I  paid  up- 
wards of  three  hundred  dollars  for  feed  there,  some- 
where— three  hundred  and  forty — three  hundred  and 
thirty  or  forty ;  I  thought  I  could  make  the  cattle  look 
better  and  get  a  little  of  the  soreness  out  of  them  be- 
fore I  put  them  on  the  market. 

"O.  Now,  I  wish  you  would  explain — I  don't  think 
that  was  made  very  clear — why  it  was  you  shipped 
these  cattle  out  of  Oregon  in  the  first  place.  What 
was  the  idea? 

"A.  I  shipped  them  to  put  them  on  feed  in  Idaho, 
for  the  purpose  of  shipping  them  on  to  the  Eastern 
market — Missorui  River, — Omaha. 

"O.  When  were  you  going  to  ship  them  to  this 
eastern  market? 

''A.  Well,  that  was  speculative.  I  intended  to 
leave  them  on  feed,  speculating  on  the  possibility  of  a 
better  market. 
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'"Q.  Now,  when  you  unloaded  these  cattle  at 
American  Falls,  and  when  yov}  passed  other  points  on 
this  road,  why  didn't  you — why  didn't  you  take  the 
cattle  off  and  hold  them  until  you  got  a  better  mar- 
ket at  Omaha? 

"A.  The  cattle  were  sore,  bruised,  drawn,  and  I 
thought  if  I  left  them,  I  would  have  to  hold  them  too 
long.  It  would  be  five  or  six  weeks  before  I  could  get 
them  back  on  feed  like  they  was  when  I  started  with 
them,  or  like  they  should  have  been  with  good  treat- 
ment. 

"0.  What  proportion  of  the  injury  that  these  cat- 
tle sustained  was  the  result  directly  or  indirectly  of 
the  handling  on  this  side  of  Granger,  and  what  pro- 
portion of  it  was  the  result  of  handling  on  the  other 
side — other  side  of  Granger,  east  of  Granger? 

"A.  Well,  it  is  hard  for  me  to  determine  the  real 
damage  that  was  done  on  the  O.  S.  L. ;  the  cattle  were 
all  in  and  knocked  out  when  they  arrived  at  Green 
River;  they  were  badly  knocked  out  when  they  arriv- 
ed at  American  Falls ;  they  got  some  heavy  jams  on 
the  Union  Pacific,  and  some  little  stations — some  sid- 
ings. I  never  figured  that  there  was  over  from  five  to 
ten  per  cent  of  the  damage  was  done  on  the  Union  Pa- 
cific." 

Continuing  this  witness  says: 

When  I  say  the  "OSL"  I  mean  the  Oregon  Short 
Line;  I  can't  say  exactly  how  long  it  took  us  to  run 
from  Granger  to  Green  River,  because  we  went 
through  Granger  in  the  night  time;  I  don't  remember 
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just  when  we  went  through  Granger;  it  is  thirty  miles 
from  Granger  to  Green  River  and  we  were  travelHng 
pretty  fast,  going  twenty  five — twenty  or  twenty  five 
miles  an  hour  at  least. 

Cross  Examination. 

"Q.  Now,  Mr.  Kidwell,  I  have  cross-examined  you 
once  on  this,  but  it  is  necessary  to  do  so  again.  You 
paid  the  through  rate  from  Baker  City  to  South  Oma- 
ha, didn't  you?    That  is  the  rate  you  got? 

"A.     I  didn't  pay  it,  no  sir. 

*'0.  Well,  now,  you  got  a  refund  of  over  six  hun- 
dred dollars? 

"A.     They  refunded  me. 

"Q.     Which  was  the  through  rate? 

"A.     Yes,  sir. 

"O.     From  Baker  City  to  South  Omaha? 

"A.     Yes,  sir. 

"Q.  So  it  doesn't  make  any  difference  what  the 
Feed  in  Transit  rate  was.    You  got  the  through  rate  ? 

"A.     Refunded. 

"O.  Now,  do  you  know  how  long  you  are  allowed 
to  stop  at  a  place  like  American  Falls  under  the  tar- 
iff? 

"A.     Where  there  is  a  feed  in  transit  rate? 


"A 

"A 
"A 


No,  just  ordinary  stop? 

No,  I  don't. 

It  is  120  hours,  isn't  it? 

I  don't  know  exactly. 

Well,  isn't  that  it? 

Well,  if  you  were  shipping  through,  I  don't 
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know  how  long  they  would  allow  you  to  stop.  That 
would  be  kind  of  up  to  the  railroad  company  generally 
is. 

''O.  Isn't  that  the  argument  you  put  up  to  them 
to  get  this  refund? 

"A.     No. 

"0.     That  3'ou  had  to  stop  over  120  hours? 

''A.  No,  sir.  I  didn't  put  it  up  that  at  all.  I  put  it 
up — I  told  them  in  Omaha  what  Mr.  Daugherty  had 
told  me  in  Baker  City,  the  misunderstanding  as  to  the 
regular  tariff  from  Baker  City  to  Omaha  feed  in  tran- 
sit. I  had  some  talk  of  that  kind  in  Baker;  he  told 
me  it  was  a  hundred  and  some  dollars  more  than  feed 
in  transit,  if  I  paid  the  local  to  American  Falls,  or  a 
little  more  to  Minidoka  on  to  Omaha;  and  he  had  no 
— couldn't  find  any  place  where  there  was  any  feed 
in  transit  rate  at  any  other  place. 

"Q.  He  told  you  they  would  adjust  it  at  destina- 
tion, didn't  he? 

"A.     No,  sir.     He  didn't. 

"O.     Didn't? 

"A.     No,  sir. 

"O.     You  know,  as  a  matter  of  fact,  that  is  the  way 
they  did,  anyway? 
'  "A.     Adjusted  at  destination? 

"Q.     Yes? 

"A.  Sometimes  they  do.  A  great  many  times  they 
don't.  More  times  they  don't  than  do. 

"O.     But  in  a  great  majority  of  cases  they  do? 

"A.     Well,  I  aint  found  it  that  way. 
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"O.  Do  you  mean  to  tell  this  jury  yoii  put  in  a 
claim  on  every  shipment  for  a  refund? 

"A.  No.  Never  jnit  in  a  claim  in  my  life  unless 
they  paid  it. 

"O.  In  the  majority  of  cases  they  adjust  it,  don't 
they? 

"A.  Well,  I  never  had  any  occasion — there  is  no 
agent  can  amend  any  contract.  This  is  the  only  claim 
I  ever  put  in  they  that  I  didn't  get — this  one  to  date — 
always  settled." 

Continuing,  witness  testified: — 

Valley  is  about  thirty  miles  from  South  Omaha;  I 
won't  be  positive  about  that;  it  is  not  far;  I  might 
have  been  interested  in  a  good  many  shipments  that 
went  in  there  in  years  back;  this  is  the  first  one  that  I 
ever  went  through  with;  this  is  the  first  shipment;  I 
do  not  know  that  all  stockmen  ship  to  Valley  and  fill 
their  stock  there;  I  don't  know  w^hether  they  do  or 
do  not ;  I  have  never  tried  to  find  out  whether  that  is 
the  practice  or  not ;  I  know  that  it  is  the  general  prac- 
tice of  stockmen  to  run  their  cattle  right  into  the  mar- 
ket as  quick  as  they  can  after  they  start — get  them  on 
the  market;  I  stayed  at  Valley  about  an  hour;  the 
cattle  stayed  three  days — four;  in  the  three  days  at 
Valley,  I  didn't  put  any  flesh  on  the  cattle;  just  filled 
them  up;  got  a  little  soreness  out  of  them;  made  them 
look  a  little  better;  might  have  filled  them  up  a  lit- 
tle; that  was  the  reason  I  stopped  there;  I  paid  three 
hundred  and  some  dollars;  I  don't  know  how  much  I 
filled  them  up;  don't  know  as  I  filled  them  any  be- 
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cause  it  is  hard  tt)  fill  a  steer  when  he  is  bruised  and 
sored  up,  but  I  could  rest  them  up  and  I  wanted  them 
to  look  a  little  better;  yes,  I  filled  them  up  again  down 
in  South  Omaha  the  day  I  sold,  had  them  filled;  I 
went  to  Omaha  the  day  I  left  Valley. 

"O.     You  went  to  Omaha  to  feel  your  market 

"A.     Went  to  South  Omaha. 

"O.  Left  the  cattle  in  Valley  until  the  market 
came  to  where  you  wanted  it? 

"A.  I  left  the  cattle  in  Valley  until  Monday  night 
and  shipped  them  out. 

"O.  You  left  them  in  Valley  until  the  market  went 
up  to  where  you  wanted  it — where  it  should  be? 

"A.  I  don't  know  as  it  went  up.  I  wasn't  looking 
for  it  to  go  up  in  a  day  or  two. 

"O.  You  weren't  looking  for  it  to  go  down,  were 
you? 

*'A.     I  don't  know. 

'"O.  As  a  matter  of  fact,  that  is  the  reason  you 
kept  this  cattle  at  Valley,  wasn't  it? 

"A.  No,  it  wasn't.  I  told  you  what  I  left  them 
there  for. 

"O.  You  weren't  paying  any  attention  to  the  mar- 
kets in  South  Omaha? 

"A.     Oh,  yes,  all  the  time. 

"0.     How  is  that? 

"A.     All  the  time,  yes  sir. 

"Q.  I  believe  you  say  now  that  you  shipped  your 
cattle  down  to  Idaho  for  the  purpose  of  feeding? 

"A.     Yes,  sir,  that  is  what  we  did. 
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''Q.  And  it  was  a  matter  of  speculation  how  long- 
you  were  going  to  leave  them  down  there  ? 

"A.     It  was. 

"Q.  Well,  did  you  change  your  mind  after  you 
talked  with  Evans? 

"A.     No  sir,  I  didn't  talk  to  Evans  at  all. 

"O.  When  your  men  did  then? 

"A.  Some  of  my  men  might  have  talked  to  him. 
Some  of  the  men  with  me  might  have  talked  to  him. 
I  didn't. 

"'Q.     Tell  the  jury  why  you  changed  your  mind? 

"A.  Because  these  cattle  were  sore  and  bruised  up 
and  drawn  in  bad  shape.  I  made  up  my  mind,  after 
talking  with  Mr.  Trowbridge,  that  it  w^ould  take  us 
some  little  time  to  get  them  back  on  feed  to  where 
they  was  when — 

"0.  Xow,  as  a  matter  of  fact — I  beg  your  pardon, 
if  you  are  not  through,  go  ahead. 

"A.  W^e  talked  the  matter  over  there  and  made  up 
our  minds  the  best  thing  to  do  was  to  run  them  into 
Omaha  and  sell  them,  and  let  some  man  wdio  fed 
grain  take  care  of  them.  It  would  take  some  time  to 
get  them  in  shape. 

"O.     What  was  you  talking  with? 

''A.     Trowbridge — interested  with  me. 

**Q.     That  is  your  partner  in  the  shipment? 

"A.  Yes,  sir.  We  both  went  out  there  for  the  pur- 
pose of  coming  back.  He  went  that  far.  We  w^as  go- 
ing to  leave  the  cattle  there  on  feed. 

"O.     That  man  who  testified  here  vesteradv  was 


Oregon  Short  Line  Railroad  Co.  101 

one  of  your  partners  too,  wasn't  he? 

"A.     Mr.  Lonergan?    Yes,  sir. 

''O.  As  a  matter  of  fact  when  you  got  down  there 
\'ou  found  a  blizzard  and  feed  very  scarce  and  pastur- 
age ahnost  unobtainable,  didn't  you?  Isn't  that  the 
reason  you  shipped  to  Omaha? 

"A.     No,  I  got  lots  of  feed  at  six  dollars  per  ton. 

"O.  You  say  there  was  only  one  inch  of  snow 
down  there  ? 

"A.  Something  like  that.  Down  at  around  Amer- 
ican Falls. 

'"0.     Just  one  inch  of  snow? 

"A.  Might  have  been  a  little  more,  somewhere; 
just  a  little. 

"O.  Now,  how  did  you  figure  out  that  five  or  ten 
per  cent  of  this  damage  occurred  on  the  Union  Pa- 
cific? 

''A.  I  say  it  is  hard  for  me  to  determine.  I  figure 
it  out  for  the  reason  that  the  most  damage  was  done 
on  the  O.  S.  L.  between  Huntington  and  American 
Falls,  and  American  Falls  and  they  call  the  station 
Kemmerer,  where  they  jammed  these  cattle  in  tak- 
ing I9y2  hours  run  to  Montpelier,  side  tracking  and 
jamming  all  the  way. 

"O.  As  I  understand  you  have  no  real  founda- 
tion ;  that  is,  just  guess? 

"A.  It  is  hard  for  me  to  sa}-  just  how  much  each 
jammed  them.  I  can  say  I  have  the  data  of  every 
siding  where  they  stopped  them  every  day  or  where 
jammed.    Might  not  have  jammed  so  many  but  in  my 
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opinion  they  did. 

"Q.  That  is  what  I  say,  it  is  just  a  guess  on  your 
part. 

"A.  Yes,  a  guess.  I  couldn't  tell  exactly  but  I 
wouldn't  say  over  five  or  ten  per  cent — 

"Q.     You  got  a  good  run — 

*'A.     At  the  most  not  over  five  or  ten  per  cent. 

"Q.  You  say  you  got  a  good  run  from  Granger  to 
Green  River? 

"A.  Well,  from  the  place  where  they  loaded  some 
coal  and  jammed  around  there  for  quite  a  little  while, 
and  I  had  kind  of  a  row  with  the  conductor,  and  he 
said  he  would  run  them  cattle  and  give  me  a  good 
run  from  there  on,  and  w^ithout  question  he  did. 

"O.     He  gave  you  a  good  run  ? 

"A.     Yes,  he  did ;  25  miles  an  hour. 

"O.  What  was  your  row  with  the  conductor 
about? 

"A.  Because  of  the  way  they  were  jamming  the 
cattle;  been  jamming  them  all  that  night  and  all  that 
day — all  the  way  along  up  the  river  and  around  Mont- 
pelier,  and  from  Pocatello  from  11 :30.  I  was  getting 
pretty  mad — pretty  sore.    That  was  the  row  we  had. 

"O.  How  long  was  that  train  you  got  a  good  run 
on? 

"A.  I  don't  know;  there  was  enough  of  them. 
Meaning  the  train  going  down. 

"0.     Yes? 

"A.     I  think  a  good  train  ;  good  tonnage. 

"O.     Wasn't  overloaded? 
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"A.  I  don't  know  as  it  was.  Made  good  tmie  is 
all  I  know." 

Redirect  Examination. 

Continuing,  this  witness  testified: — 

There  was  no  blizzard  at  American  Falls;  little 
skiff  of  snow  there  is  all  there  was;  cattle  run  right 
out  in  pasture;  lots  of  grass;  put  them  in  pasture  first, 
and  the  man  kicked  about  it  and  we  fed  them  hay  to 
save  his  pasture. 

FRANK  LACEY,  called  as  a  witness  on  behalf  of 
the  plaintiff  and  being  first  duly  sworn,  testified  as 
follows : — 

I  am  a  stockman  by  occupation ;  have  been  in  the 
stock  business  all  my  life;  I  have  never  done  anything 
else;  I  have  bought  stock  and  shipped  stock  from 
Moscow,  Idaho,  Pomeroy,  Heppner,  Arlington,  Pen- 
dleton, Baker  City — pretty  nearly  every  shipping 
point  on  the  line,  Oregon  and  Washington ;  the  stock 
I  bought  in  Idaho  and  Washington  went  to  Chicago; 
I  have  shipped  stock  from  Baker  City  and  Hunting- 
ton to  Omaha,  Kansas  City  and  Denver  over  the  Ore- 
gon Short  Line;  I  don't  know  how  many  shipments  I 
have  made;  quite  a  few;  haven't  shipped  any  East 
since  1904;  I  was  here  yesterday  and  heard  the  condi- 
tion of  these  cattle  described  at  Baker  City;  these  cat- 
tle I  shipped  from  Pomeroy  and  Uniontown  went 
into  Chicago  shrinking  sixty  pounds ;  they  were  grain 
fed  cattle  hard  cattle;  the  distance  these  cattle  were 
shipped  would  be  six  or  seven  hundred  miles  further 
than  from  Baker  City  to  Omaha  ;  I  shipped  cattle  into 
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Kansas  City  from  Baker  City  and  Pendleton  and  Hep- 
]incr;  they  didn't  shrink  more  than  70  or  75  pounds, 
grass  cattle,  in  July  and  August;  Kansas  City  is  rather 
south  of  Omaha;  I  think  Omaha  is  the  closest;  I  ainr. 
certain  as  to  that ;  I  heard  the  condition  of  these  cattle 
described  when  they  reached  American  Falls ;  from 
my  experience  as  a  stockman  I  would  judge  it  would 
take  from  70  to  90  days  with  very  good  care  to  get 
them  back  to  where  they  was  when  they  started;  if 
they  are  badly  bruised  and  sore  and  crippled,  some  of 
them  never  would  get  back;  in  all  my  experience  I 
ever  had  cattle  are  a  whole  lot  better  running  than 
they  are  standing;  the  air  circulate  through  the  car 
for  one  thing;  they  are  cooler;  and  when  they  stand, 
wh}^  they  get  nervous  and  restless ;  it  is  a  whole  lot 
better  for  them  to  move  along;  I  have  bought  lots  of 
cattle  by  weight  where  we  had  no  scales  to  weigh 
them. 

Cross  Examination. 

On  cross  examination,  this  witness  testified  as  fol- 
lows : — 

No,  sir.  I  am  not  a  commission  merchant  down  at 
the  stock  yards ;  I  am  not  a  member  of  the  firm  of 
Hunt  &  Lacey ;  never  had  any  connection  with  that 
V  utf it ;  I  am  a  buyer,  order  buyer,  down  at  the  stock 
yards;  I  have  never  had  any  dealings  with  Mr.  Kid- 
well;  just  bought  stock  in  the  yards  from  him,  that 
is  all:  I  have  never  had  any  misunderstanding  with 
the  railroads  down  there  over  the  shipment  of  stock; 
never  a  dollar's  worth;  never  put  in  a  claim  to  none  of 
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these  companies,  never  a  dollar;  I  know  James  Cope- 
land  of  the  O.  R.  &  N. ;  he  is  the  claim  agent,  the 
freight  claim  agent;  I  haven't  shipped  any  cattle  east 
since  1904;  conditions  have  changed  a  great  deal  since 
then;  we  used  to  hold  them  on  the  train  as  long  as 
we  wanted  to  then;  the  railroads  have  taken  out  a 
great  many  curves  and  grades  and  have  double  track- 
ed a  great  portion  of  that  since  then,  I  guess;  they 
have  put  in  the  block  signal  system  since  1904  on  the 
whole  line;  the  conditions  in  1904  were  entirely  dif- 
ferent from  what  they  are  now,  but  we  got  a  whole 
lot  better  runs  then  than  we  do  now;  I  know  that; 
I  will  tell  you  the  reason  why ;  I  shipped  a  train  of  sheep 
from  Heppner,  Oregon,  to  Fremont,  Nebraska,  and 
unloaded  them  once;  that  goes  to  show  they  were  run- 
nings some  in  them  days;  that  was  in  1897;  how  do  I 
know,  well,"!  tell  you,  you  got  to  do  your  passing  on 
one  track,  have  one  track,  running  two  trains  on  one 
track  now^;  business  now  twice  as  much  as  then ;  any- 
ways only  down  in  Nebraska  getting  to  double  track 
a  little  now. 

"O.  Practically  have  a  double  track  from  here  to 
Celilo,  or  Omaha? 

"A.     Not  that  I  know  of. 

'"O.  Practically  have  a  double  track  every  inch  of 
the  Union  Pacific,  don't  they? 

"A.     I  don't  think  so. 

"O.     You  don't  know,  do  you? 

"A.     No,  I  don't  know. 

"O.     Then   you   are  just   jumping  at   conclusions 
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that  they  have  too  many  trains  for  their  tracks? 

"A.  I  know  the  business  is  twice  as  much  as  it 
used  to  be  then. 

"Q.  And  for  all  you  know  the  facilities  are  twice 
as  much  as  then  ? 

*'A.  You  have  bigger  engines  than  then  and  they 
run  slower. 

"O.     Have  bigger  cars  now  than  they  did  then  ? 

"A.     Yes,  larger  cars." 

Continuing  this  witness  says: — 

I  shipped  some  grain  fed  cattle  from  some  place  in 
Idaho  to  Chicago;  they  shrunk  sixty  pounds;  that  was 
the  shrink  in  Chicago;  I  think  we  unloaded  them 
about  three  times ;  we  had  our  own  hay,  the  com- 
pany— that  was  in  1895,  the  spring  of  1895,  and  the 
company  furnished  me  a  big  furniture  car,  and  I  load- 
ed my  hay,  the  native  hay  that  they  had  been  eating 
and  fed  it  right  myself,  and  they  don't  do  that  now; 
they  gave  me  the  furniture  car  to  take  along;  threw 
1  hat  in ;  I  had  a  few  hogs  and  I  took  grain  for  them ; 
that  shipment  had  extraordinarily  good  care;  they 
had  their  own  hay  they  had  been  used  to  eating;  that 
is  better  than  the  usual  care  they  get;  grain  fed  cattle 
wont  shrink  near  as  much  as  other  cattle;  I  have 
shipped  grass  cattle  that  only  shrunk  seventy  pounds 
into  Kansas  City;  that  is  late  in  the  fall,  you  know, 
when  they  are  pretty  hard;  they  had  been  eating  dry 
grass  which  is  practically  the  same  as  hay;  a  grass 
fed  animal  will  shrink  a  great  deal  more  than  a  grain 
fed  animal;  a  grass  fed  animal  will  not  eat  grain;  it 
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takes  some  time  to  get  them  to  it  yoit  know;  alfalfa 
is  not  bad  feed  when  they  get  used  to  it,  just  when 
they  first  start,  if  they  are  fed  awhile  on  it  they  ain't 
so  bad  as  when  first  put  on  it;  of  course,  they  shrink 
more  on  alfalfa  than  they  would  on  wild  hay;  there 
would  be  some  difference  between  an  alfalfa  fed  ani- 
mal and  a  grass  fed  animal;  a  little  bit  in  favor  of  the 
alfalfa ;  in  shipping  from  Eastern  Oregon  to  Portland, 
I  buy  on  a  four  per  cent  shrink,  if  I  can;  if  I  can't  and 
want  the  cattle,  and  want  the  cattle,  I  take  them  the 
other  way;  they  shouldn't  shrink  very  nuich  in  addi- 
tion to  the  four  per  cent,  from  thirty  to  sixty  pounds, 
probably;  I  have  seen  them  shrink  a  whole  lot  more 
than  that ;  all  according  to  the  conditions  when  they 
are  weighed,  you  know,  but  the  average  shouldn't 
be  more  than  tliat,  I  shouldn't  think;  I  say  the  average 
shrink;  that  would  be  about  the  average  shrink,  from 
forty  to  sixty  pounds,  including  the  four  per  cent; 
about  sixty,  simetimes  shrink  eighty  pounds;  I  have 
seen  them  shrink  eighty;  this  was  beef  cattle;  a  beef 
steer  would  shrink  a  little  more  than  a  feeder,  I  think 
it  would,  no,  it  wouldn't,  there  wouldn't  be  much  dif- 
ference, about  the  same;  I  have  shipped  from  all  the 
points  on  the  O.  R.  «&  N,  from  Eastern  Oregon  to 
Portland;  I  have  not  shipped  any  lately;  haven't  ship- 
ped any  for  four  or  five  years;  haven't  shipped  any 
from  Heppner  lately;  have  shipped  lots  from  Hepp- 
ner;  I  think  Heppner  is  about  one  hundred  and  eighty 
miles  from  Portland;  we  would  get  good  runs,  then 
we  would  get  awful  bad  ones ;  the  ordinary  run  fr^m 
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Heppner  is  about  twenty  four  hours;  it  takes  twenty 
four  hours  alright;  cattle  shipped  approximately  two 
hundred  miles  on  the  train  24  hours  will  shrink  be- 
tween thirty  and  eighty  pounds,  or  forty  and  eighty 
pounds. 

Redirect  Examination. 

Continuing,  on  redirect  examination,  the  witness 
testifies: 

In  a  shipment  of  cattle,  the  greatest  shrinkage  oc- 
curs on  the  first  shipment,  the  first  unloading;  I  al" 
ways  found  on  the  first  shipment  that  they  shrunk 
the  most  and  they  kind  of  get  on  their  feed  after  they 
are  shipped;  get  hungry  you  know  and  drink  and  eat. 

JOE  LONERGAN,  being  called  as  a  witness  on  be- 
half of  the  plaintiff,  and  being  first  duly  sworn,  testi- 
fied as  follows: — 

I  am  a  brother  of  James  Lonergan  who  testified 
here  yesterday;  and  who  is  interested  in  these  cattle; 
I  am  foreman  of  the  Union  Stock  Yards'  horse  barn ; 
have  been  for  a  year  and  a  little  over  two  months; 
prior  to  that  time  I  was  shipping  cattle  for  Kidwell 
and  Caswell  and  J.  C.  Lonergan  Company;  have  been 
connected  with  cattle — in  the  cattle  business  since 
1881 ;  I  accompanied  this  shipment  of  cattle  from 
Baker  City  to  Omaha ;  we  left  Baker  City,  sixteen 
cars  of  cattle  on  December  3rd,  1909,  along  about — 
I  didn't  keep  track  of  the  time  at  all,  Mr.  Kidwell  kept 
track  of  it,  I  think  it  was  along  about  nine  o'clock; 
around  nine  o'clock  somewhere;  we  left  Baker  City 
on  December  third,  1909,  as  I  said  before,  and  we  ar- 
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rived  in  Huntington  around  two  o'clock  the  next 
morning,  2  a.  m.,  and  between  Baker  City  and  Hunt- 
ington we  were  side  tracked  some;  from  Huntington 
on,  we  stopped  on  side  tracks  to  let  other  trains  pass, 
and  some  places  quite  a  while,  and  the  cattle  in  some 
places — we  would  do  switching  at  Ontario,  I  think, 
and  Nampa,  they  done  some  switching  there,  and  they 
jammed  them  up  in  switching  the  cars  in  and  out, 
and  bumped  other  cars  agin  the  cattle  cars;  when  I 
was  on  this — lots  of  times  on  this — in  this  shipment 
I  objected  to  them  switching  stock  cars,  but  they 
said  they  had  to  do  it  sometimes;  I  objected  to  the 
railroad  company  switching  the  stock  cars  at  th  \5e 
points  where  they  were  switching  cattle — the  stock 
cars  around — switching  them  in  and  out — kicking 
them  in  and  out  as  the  railroad  men  call  it;  that  is 
what  they  call  switching  cars ;  we  arrived  at  Glenns 
Ferry ;  we  stopped  there  about  an  hour  or  so,  and  then 
went  on  out  of  Glenns  Ferry;  we  stopped  a  long  time 
at — out  near  the  end  of  the  switch  some  place  at  the 
foot  of  Kings  Hill;  they  was  switching  cars  there 
and  they  was  jamming  the  cattle  a  good  deal,  and 
they  set  out,  I  think,  two  cars  there,  one  or  two  cars 
there ;  they  had  a  heavy  train ;  I  asked  the  hind  brake- 
man  what  was  the  matter  and  he  said  that  they  had 
too  heavy  a  train ;  they  said  that  the  reason  they 
couldn't  make  good  time  was  because  the  train  was 
too  large,  and  they  had  to  set  out  these  cars  and  then 
they  went  over  Kings  Hill,  and  they  side  tracked 
two  or  three  other     places;     it     was     night-dark;  T 
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he  got  up;  I  saw  him  getting  up;  he  got  right  in  be- 
hind the  caboose  and  trotted  along  the  track  and 
tried  to  keep  up  with  us  for  quite  a  ways,  half  a  mile  or 
so;  he  found  he  couldn't  keep  up,  the  train  kept  go- 
ing faster,  he  couldn't  keep  up,  his  wind  gave  out,  and 
he  stood  right  about  crossways  of  the  track;  he  held 
his  head  up  pretty  high  and  throwed  his  tail,  like  as  if 
he  was  going  across  the  prairie  but  the  snow  was  too 
deep,  I  guess,  for  him,  so  he  went  back  on  the  track 
the  way  we  came,  and  I  heard  after  that  that  the  pas- 
senger that  passed  us  about  a  mile  down  the  track — 
(Witness  interrupted) ;  why,  at  Medicine  Bow  there, 
tliey  stopped  there  to  let  a  train  pass,  and  I  can't  re- 
member whether  they  sided  or  not ;  anyhow,  there  was 
a  train  passed  there,  and  the  engineer,  in  handling  the 
air,  he  threw  on  the  air  too  hard  and  threw  the  train 
together,  and  knocked  us  all  off  our  seats  in  the  ca- 
boose and  broke  this  door,  and  piled  up  several  cat- 
tle in  that  car — bruised  up  several  cattle  in  that  one 
car — in  fact  seven  or  eight  cars ;  it  shook  them  up  pret- 
ty badly,  I  found  out  afterwards;  the  run  from  North 
Platte  to  Omaha  was  good ;  we  had  a  good  run  ;  made 
good  time;  these  cattle  were  fed  at  American  Falls, 
Green  River,  Laramie,  North  Platte,  and  at  Valley; 
I  was  there;  they  were  well  fed,  and  they  were  well 
taken  care  of  at  all  these  places ;  before  we  arrivd  at 
Glenns  Ferry,  somewhere  on  the  road,  I  can't  remem- 
ber just  where  it  is,  but  there  was  a  good  deal  of  bump- 
ing of  cars  where  they  were  handling,  because  of  the 
air,  the  engineer  not  understanding  the  air;  during 


Oregon  SJiort  Line  Railroad  Co.  113 

this  trip  if  any  of  these  cattle  got  down,  I  poked  them 
up  with  the  best  I  could  and  got  them  on  their  feet; 
all  the  way  through  made  it  a  point  to  keep  these  cat- 
tle on  their  feet  the  best  we  could;  some  places  they 
were  harder  to  get  up  than  others ;  they  were  footsore, 
and  when  they  got  down  around  between  Shoshone 
and  Glenn s  Ferry  they  got  pretty  footsore,  they  had 
been  shook  up  so  much  in  the  car;  it  seemed  to  me  as 
if  they  was  about  140  or  150  pounds  less  weight  per 
iiead  when  they  got  to  American  Falls  than  when 
they  left  Baker;  their  condition  was  very  bad  when 
they  got  to  American  Falls ;  they  was  damp  and  foot- 
sore and  was  bruised  up;  I  was  at  Baker  when  they 
were  loaded;  they  were  in  fine  condition  there;  their 
condition  when  they  got  to  Omaha  was  good ;  was  fed 
well  at  Valley. 

Cross  Examination. 

On  cross  examination,  this  witness  testified  as  fol- 
lows : — 

Yes,  sir,  I  am  a  brother  of  the  Mr.  Fonergan  who  is 
one  of  the  partners  interested  in  this  shipment;  by 
reason  of  that  fact  I  am  not  any  more  interested  in 
this  shipment  than  I  would  be  for  any  one  else — any 
friends  of  mine — I  do  not  take  any  more  interest  in 
my  brother's  case  than  I  would  in  anyone  else's — any 
friend's  of  mine,  anyone  I  worked  for,  anybody  else 
I  worked  for;  if  I  was  working  for  anybody  else  I 
would  take  just  as  much  interest;  I  did  not  work  for 
Mr.  Kidwell  a  great  many  years;  I  worked  for  Mr. 
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Kidwell  a  very  short  time;  Mr.  Kidwell  and  I  are  very 
dose  friends;  I  have  known  Air.  Kidwell  for  several 
years,  but  I  haven't  worked  for  him  but  a  short  time ; 
my  brother  is  not  now  a  partner  with  Mr.  Kidwell ; 
I  did  not  help  to  drive  the  cattle  from  Haines  to  Bak- 
er; I? was  at  Haines;  I  intended  to  help  drive  the  cat- 
tle fromlkhe/e,  but  I  was  sick  that  morning  and  went 
up  on  the  train  and  went  back  with  a  saddle  horse 
alxnit  a  mile  outside  of  Baker,  started  to  help  bring 
them  in  from  there. 

''O.  Now,  after  you  left  Huntington,  you  side 
tracked  a  good  deal  to  let  passenger  trains  by,  didn't 
you,  which  were  routed  over  the  northern  route  on 
account  of  a  washout? 

"A.  I  don't  know.  I  don't  remember  any  washout. 
Might  have  been  somewhere  but  these  trains  I  know^ 
were  let  pass;  I  know  we  let  lots  of  trains  pass  us. 

"Q.  An  unusually  large  number  of  trains  there, 
wasn't  there? 

'*A.     Yes,  some  places. 

'"O.  Well,  most  of  the  places,  wasn't  there,  be- 
tween Huntington  and  American  Falls? 

A.     Yes,  most  of  them  big  sidings. 

"Q.  And  it  is  always  the  custom  to  side  track  a 
freight  train  for  a  passenger,  isn't  it? 

"A.  Yes — no,  not  a  stock  train;  they  side  track — 
I  have  know^n  them  to  sidetrack  passenger  trains  that 
didn't  carry  mail  for  stock  trains. 

"Q.     Where  did  you  know  that  to  happen? 

"A.     I  know  that  to  happen  on  the  Short  Line. 
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"Q.     How  long  ago? 

"A.     A  year  ago  this  last  winter. 

"Q.     What  point  was  that? 

"A.  Well,  1  can't  remember  the  point  they  side 
tracked  there. 

"Q.  Did  you  ever  know  of  another  case  of  that  be- 
ing done? 

"A.     Oh,  I  have  heard  of  cases  of  that  kind. 

"Q.  Well,  I  want  to  know  what  you  know  about 
it? 

''A.  Well,  that  is  all  I  know,  what  I  heard  about  it. 
And  I  know  of  this  one.    That  is  all  I  know  of. 

"O.  Well,  does  a  stockman  orcHnarily  expect  a 
passenger  train  to  take  a  siding  for  him? 

"A.     No,  sir. 

"Q.     It  isn't  the  custom  then? 

"A.  No.  It  is  all  on  account  of  getting  the  stock 
in,  probably  on  time.  Passenger  trains  that  is  not  car- 
rying mail  can  be  side  tracked  in  cases  of  that  kind;  I 
suppose  that  is  why  that  was  done. 

"O.  Well,  all  those  through  trains  on  the  Short 
Line  carry  mail,  don't  they? 

"A.     Some  of  them  don't. 

"O.     Which  one  now? 

"Q.  Which  one  now?  Which  through  train 
doesn't  carry  mail? 

"A.  Well,  number  five,  they  tell  me,  don't  carry 
mail  or  didn't  use  to. 

**0.  How  long  ago  was  that  when  five  didn't  car- 
ry mail  ? 
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"A.     A  year  ago  last  winter. 

"O.  How  big  a  train  did  you  have  from  Hunting- 
ton to  American  Falls?  Approxinmately  how  many 
cars,  about? 

"A.     I  don't  know. 

"Q.  Well,  you  know  whether  you  had  ten  or  fif- 
teen, don't  you? 

"A.  I  know  how  many  cars  of  stock  but  I  don't 
l^now  how  many  cars  they  hung  on. 

"Q.  Well,  let's  put  it  another  way;  was  it  a  long 
train  or  a  short  train? 

''A.     It  was  a  long  train. 

"O.  When  a^ou  say  a  long  train  what  do  you 
mean  ? 

"A.  It  might  have  been  thirty  cars  or  more  or 
less. 

"O.  Thirty  or  more  cars  then,  on  an  average,  in 
that  train? 

"A.     Yes,  sir. 

"O.  You  think.  Now,  there  is  a  good  deal  of  slack 
in  a  train  isn't  there  when  you  stop  it  and  start  it? 

"A.     Yes  sir. 

"O.  And  even  if  you  start  a  train  as  easy  as  you 
can,  it  is  going  to  make  a  bump  on  the  rear  end,  isn't 
it — the  caboose? 

"A.     No  sir.    No  sir. 

"Q.  Now,  explain  to  the  jury  how  you  can  start 
a  long  freight  train  ^nd  not  make  a  bump  when  you 
take  out  the  slack. 

"A.     Well,  just  through  their  engine.     I  have  seen 
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them  many  a  time  start  their  engine — start  a  long 
train — a  man  start  a  long  train  of  cars  of  sixty  cars 
just  as  easy  as  they  would  start  a  passenger  train  of 
eight  or  nine  cars. 

"O.     Where  was  the  enp;ineer? 

"A.  Over  the  Northern  Pacific  going  down  the 
hill  from  Stampede  to  Sisters, 

"O.  That  is  with  no  slack  in  the  train,  when  go- 
ing down  hill  because  the  cars  are  all  together? 

"A.     Yes,  slack  in  the  train, 

"O ,  How  do  you  get  slack  in  the  train  on  the  down 
grade? 

"A.  Why,  when  they  left  off  the  air  they  slack  up 
and  then  go  ahead  again. 

"Q,  Well,  when  they  let  off  the  air,  the  train  will 
run  by  its  own  momentum,  don't  it? 

"A,     What  is  that? 

"Q.  A  car  will  run  down  the  hill  when  you  take 
off  the  brake,  won't  it? 

"A.  Yes,  but  some  enginers  taking  a  train  down 
that  hill,  I  know  of,  broke  the  train  in  two  32  times 
between  there  and  Oroville. 

"Q,  That  was  over  in  the  Stampede  Tunnel  coun- 
try? 

"A.     Yes, 

''Q.     That  is  on  a  4  per  cent  grade,  isn't  it? 

"A.     At  Stampede? 

"'0.     Yes. 

''A.     I  think  so, 

*'0,     And  that  is  just  about  as  steep  a  grade  as  any 
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railroad  operates  over  in  the  country? 
"A.     I  think  so. 

"Q.  So  those  conditions  don't  obtain  up  here  on 
the  Short  Line  at  all,  do  they? 

*'A.     Yes,  sir. 

"O.  Where  is  there  a  four  per  cent  "rade  on  the 
Short  Line? 

"A.  I  don't  know  alxmt  a  four  per  cent  _f^Tadc,  l)nt 
they  knock  drawheads  out  of  a  stock  train.  I  have 
known  them  to,  and  bumping  cars  a  good  deal. 

"O.  They  do  that  on  every  railroad  in  the  coun- 
try, don't  they? 

"A.     Yes,  sir. 

"O.  Now,  I  believe  you  said  the  engineer  didn't 
handle  his  air  properly  down  there  at  one  of  these 
points.    How  do  you  know  he  didn't? 

"A.  I  could  tell  by  the  way  the  train  was  handled, 
or  by  the  v/ay  the  cars  came  together. 

"O.  How  do  you  know  but  what  somebody  else 
ran  into  that  train? 

"A.     I  know  there  wasn't  anybody  else  ran  into  it. 

"Q.  You  know  they  wasn't  switching  up  ahead 
there? 

''A.     Well,  no  one  else  only  their  own  engine. 

"Q.     Are  you  an  expert  on  air  brakes? 

"A.  No  sir,  but  I  know  when  they  turn  on  the  air 
suddenly  that  it  causes  a  jump. 

"O.  Are  you  familiar  with  the  New  York  Air 
Brake  they  use  up  there? 

"A.     No.     I  been  with  the  engineer  a  good  many 
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times  and  the  engineer  gave  me  a  good  many  point- 
ers on  it. 

"O.     What  kind  of  an  air  brake  is  used  up  there? 

"A.  I  don't  know,  don't  remember.  He  didn't  tell 
me  what  kind  there  were;  I  never  asked  that;  a  num- 
ber of  them. 

"O.  You  know  so  much  about  air  brakes,  you 
know  the  very  best  air  brake  will  stick  sometimes 
without  an}^  apparent  cause,  don't  you? 

"A.     Yes,  sir. 

**0.  So  it  will  stick  when  really  not  the  fault  of 
anybody? 

"A.  It  will  stick  when  there  is  cause  for  it,  too,  so 
they  tell  me. 

"O.  Well,  hov/  about  the  brakes  under  the  cars? 
Don't  the}^  stick  sometimes? 

"A.     Yes,  sir. 

''O.  Nobody  to  blame  for  it — no  apparent  reason  is 
ihere  ? 

"A.     Sometimes  they  freeze  up. 

'''O.  Yes.  Sometimes  they  get  dirty  inside  the 
c^dinder,  A  good  many  different  things  may  cause 
them  to  stick? 

"A.     Certainly. 

"O.  Now,  when  you  got  down  to  Shoshone  and 
were  talking  about  this  yard,  who  did  you  talk  to? 

"A.  I  didn't  do  any  particular  talking  about  this 
yard.  Mr.  Kidwell  and  Mr.  Trowbridge  did  the  talk- 
ing with  these  railroad  people  at  Shoshone. 

"O.     Oh,   well,   vou   don't   know   anvthino-  a1x)Ut   it 
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then  ? 

"A.     Yes,  sir,  I  talked  with  one  man  there;  he  talk- 
ed to  me  about  the  yard. 

"Q.     Who  was  you  talking  with? 

"A.  I  don't  know  his  name.  He  is  the  yardmaster 
of  that  short  line  that  runs  up  to  Hailey. 

"Q.     Name  Kimball? 

"A.  I  don't  know  his  name.  He  didn't  tell  me  his 
name  and  I  didn't  ask  him. 

"O.     What  did  he  have  to  do  with  the  yard? 

"A.  I  don't  know,  but  he  said  that  yard  wasn't 
large  enough  to  hold  half  them  cattle. 

"O.     Who  had  charge  of  the  yard  at  that  station? 

"A.     I  don't  know. 

"•Q.     You  didn't  try  to  find  out,  did  you? 

"A.  Well,  sir,  I  was  just  along  there  to  take  care 
of  the  cattle  and  Mr.  Kidwell  and  Mr.  Trowbridge 
did  the  business  with  the  railroad  company. 

"Q.  Well,  if  you  wanted  to  say  anything  ab°ut 
the  yard  at  a  station,  who  would  you  ordinarily  go  to? 

"A.     Go  to  the  agent. 

"O.  Well,  did  you  say  anything  to  the  agent  down 
there  about  this  yard  ? 

"A.     What  is  that? 

"O.  Did  you  say  anything  to  the  agent  there  about 
this  yard? 

"A.     I  didn't,  no  sir. 

"O.  Then  you  don't  know  \\-hether  it  was  too 
small  or  not,  do  you? 

"A.     I  could  tell  bv  the  looks  of  them. 
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"Q.     Now,  how  big  were  they? 

"A.  I  don't  know  exactly  how  h\g  they  were.  I 
didn't  measure  the  yards  or  anything  of  that  kind, 
but  they  didn't  look  to  me  as  if  they  were  big  enough 
to  hold  more  than  150  head,  and  then  couldn't  feed 
them  in  there. 

"O.     About  how  big  did  they  look  to  you  then? 

"A.     About  125  feet  across  them. 

"'Q.     About  125  feet  by  what,  how  wide? 

"A.     Oh,  I  suppose  about  75  feet. 

"Q.     Seventy  five  feet? 

''A.  I  don't  know.  Might  be  wider  than  that  but  I 
suppose  that  wide. 

"Q.  Now,  how  big  were  those  cars  you  were  ship- 
ping in  ? 

"A.     Thirty  six  feet  long. 

"O.     And  how  wide? 

"A.     They  were  eight  feet  and  something. 

"O.     Eight  feet  six? 

"A.     Eight  feet  six  probably. 

''Q.     You  had  sixteen  cars? 

"A.     Yes,  sir. 

"0.  As  a  matter  of  fact  you  know  that  that  yard 
down  there  in  1909  would  hold  20  cars  of  cattle? 

"A.     At  Shoshone? 

"O.     Yes,  at  Shoshone. 

"A.     In  1909? 

"O.  Yes,  in  1909.  Don't  you  know  the  published 
capacity  of  that  yard  is  twenty  cars  of  cattle? 

"A.     I  didn't  know. 
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"O.  You  didn't  try  to  find  out.  You  didn't  try  to 
find  out,  did  you,  what  was  there,  did  you? 

"A.  Well,  sir,  I  didn't  try  to  find  out  because  they 
told  me — the  trainmen  there  told  me,  the  yard  men, 
whoever  they  were — told  me  the  yards  were  too  small 
to  hold  that  amount  of  cattle. 

"O.  Well,  you  didn't  ask  anybody  that  knew  any- 
thing about  it,  did  you? 

"A.  I  don't  know.  I  suppose  these  men  knew 
about  the  yards. 

*'0.  Now,  how  many  little  pens  was  there  in  that 
yard? 

"A.     Well,  there  was  one  that  I  know  of. 

"Q.     There  was  one  little  pen  at  the  chute? 

"A.     One  little  pen  besides  the  chutes. 

"Q.     How  many  chutes  were  there  ? 

"A.  Well,  I  don't  remember  now,  there  wasn't  ov- 
er two,  I  don't  think. 

'"Q.  And  there  was  only  one  little  unloading  pen, 
is  that  what  you  say? 

"A.  Well,  there  was — I  don't  remember  whether 
there  was  two  chutes  or  one. 

"Q.     And  how  big  was  the  cutting  out  pen  there? 

"A.     Well,  I  couldn't  say. 

"O.     Do  you  know  whether  they  had  one  or  not? 

"A.     They  had  two  pens  there. 

"Q.  They  had  two  pens.  How  big  was  the  feed 
yard,  do  you  know? 

*'A.     I  suppose  125  feet  across  it. 

"O.     One  hundred  twenty  five  feet  by  seventy  five  ? 
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"A.     What? 

"Q.  You  say  the  feed  yard  proper  was  125x75 — is 
that  right? 

''A.     Well,  Isuppose  that  is  what  it  is. 

"O.  And  how  big  were  the  unloading  pens  at  the 
chutes  ? 

"A.     How  is  that? 

"O.  How  big  were  the  little  pens  at  the  foot  of  the 
chutes? 

''A.  I  don't  know.  I  never  measured  them.  I 
don't  know. 

'*0.     Well,  can't  you  give  us  an  estimate? 

"A.     No,  sir. 

"Q.     How  big  was  the  cutting  out  pen? 

"A.     I  don't  know. 

"O.  So  you  don't  know  anything  about  this  yard, 
do  3^ou? 

"A.     No,  sir.     I  don't  know  much  about  them. 

"O.  That  is  what  I  thought.  That  is  the  only  rea- 
son you  wouldn't  unload  there — because  the  yard 
wasn't  big  enough? 

"A.     Yes,  sir. 

''Q.  I  believe  you  said,  Mr.  Lonergan,  it  was  cold 
and  snowy  when  you  got  down  to  American  Falls? 

"A.     No,  sir. 

"'O.  You  didn't.  Well,  I  misunderstood  you  then. 
What  did  you  say? 

"A.  I  said  it  was  fair  weather  there;  was  a  little 
cold;  not  bad. 

"O.     And  no  snow? 
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*'A.     A  little  snow,  I  said,  but  not  very  much. 

"O.  I  understood  you  to  say  it  was  nowing  and 
raining  the  night  you  got  there? 

"A.     No,  sir. 

"O.     I  am  mistaken  about  that,  am  I? 

''A.     Yes,  sir. 

"O.  Now,  when  you  got  down  to  Kemmerer,  they 
set  in  some  coal,  I  believe,  you  said?  Set  in  some  coal 
cars? 

"A.     Yes,  sir. 

''O.     Do  you  know  why? 

"A.     No,  sir. 

"O.  Well,  as  a  matter  of  fact,  you  know  they  were 
having  a  coal  famine  in  the  East,  don't  you? 

"A.  I  didn't  know  it  at  the  time  but  I  knew  it  after 
I  got  to  Cheyenne. 

"O.     You  know  it  now,  don't  you? 

"A.     Yes,  sir. 

'"O.  They  were  doing  all  they  could  to  get  these 
cars  east  then.  That  is  right,  isn't  it?  Where  was  it 
this  steer  fell  out  of  the  car  that  you  are  talking 
about? 

"A.     At  near  Medicine  Bow. 

"O.     Medicine  Bow? 

"A.     I  think  that  is  the  name  of  the  place. 

"O.     How  far  is  that  from  American  Falls  ? 

"A.     I  don't  know  exactly. 

"Q.  And  w^hat  date  was  that?  Well,  how  many 
days  was  that  after  you  left  American  Falls ;  one,  two, 
three,  I  don't  want  the  exact  time? 
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"A.  I  am  not  sure  whether  it  was  the  eleventh  ^r 
twelfth.  I  think  it  was  on  the  eleventh — twelfth  I 
think  it  was. 

"Q.  You  think  that  was  on  the  twelfth,  you  mean 
December  12th,  do  you? 

'*A.     December  twelfth. 

''Q.  Now,  where  were  they  switching  after  they 
left  Medicine  Bow?  Where  was  this  switching  you 
talk  about  so  long  in  there  by  Medicine  Bow? 

"A.     Yes,  sir. 


Where  was  it? 

Where  was  it? 

Yes. 

There  was  a  siding  near  by  there. 

And  what   were  you  going  into   the  siding 


"A. 

"Q- 

"A. 

for? 

"A.  I  don't  know  as  we  went  into  the  siding.  I 
don't  know  as  we  did  any  switching  there.  I  didn't 
say  so.  I  said  passed  a  train  there  and  in  starting  the 
train — in  handling  the  air  there,  they  bumped  these 
cars  together. 

"Q.     So  they  wasn't  switching  there  at  that  point? 

"A.  I  don't  know.  I  don't  remember  whether 
switching.    I  know  we  passed  a  train  there. 

"O.  Don't  you  know  they  have  got  a  double  track 
from  Medicine  Bow  in  ? 

"A.  I  didn't  know  at  the  time  if  they  had.  I  didn't 
see  any  double  track.  I  saw  sidings  along  different 
places. 

"O.     Now,  I  believe  vou  said  from  American  Falls 
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into  Omaha  you  had  a  good  run? 

"A.     Yes,  sir. 

"O.  I  believe  you  said  there  was  some  bumping- 
just  before  you  got  into  Glenns  Ferry. 

"A.     Yes,  sir.    Out  of  Glenns  Ferry  a  ways. 

'"O.     How  much  of  a  grade  was  that  ? 

''A.     I  don't  know  anything  about  it. 

"Q.     You  had  a  pusher  up  there,  didn't  you? 

"A.  We  went  down  a  grade  there,  I  know,  four- 
teen miles  outside  of  Glenns  Ferry — into  Glenns  Fer- 
ry, there  is  a  grade  there. 

"0.     Well,  did  you  go  up  a  grade  near  King  Hill? 

"A.     At  King  Hill? 

"Q.     Yes? 

"A.     From  Glenns  Ferry? 

"O.     Yes? 

"A.     Yes,  sir. 

*'0.     How  much  of  a  grade  is  that? 

"A.     I  couldn't  tell,  I  have  heard  but  forgotten. 

"O.     Pretty  steep,  wasn't  it? 

"A.     Yes,  sir. 

"O.     And  it  took  a  pusher  to  get  up  there,  didn't  it? 

"A.  I  don't  remember  whether  a  pusher  going  up 
there  or  not. 

*"0.  When  you  have  a  pusher  on  it  runs  up  the 
slack  pretty  lively,  to  get  up  those  hills? 

"A.  There  isn't  much  slack  in  a  train  going  up  hill 
when  a  pusher  is  on. 

"O.     When  it  runs  in  the  slack,  I  am  talking  about? 

"A.     I  never  noticed  any  slack. 
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"Q.  I  am  talking  al)oiU  when  you  start  there. 
There  is  shick  in  the  train  when  you  start  up  the 
grade,  isn't  there — you  say  you  don't  know? 

"A.     Well,  I  have  never  noticed  any  that  night. 

"O.  Now,  as  I  understand  your  direct  examina- 
tion, you  go  along  for  the  purpose  of  getting  out  at 
these  different  places  and  poking  the  cattle  with  your 
prod  pole,  and  getting  them  up  on  their  feet? 

"A.     Yes,  sir. 

"O.  And  you  had  three  men  along  for  that  pur- 
pose, didn't  you — yourself  and  two  other  men  ? 

''A.     Mr.  Kidwell  and  Mr.  Trowbridge. 

**0.  And  that  was  the  reason  the  three  went  along, 
wasn't  it? 

"A.     Yes,  sir. 

"O.  And  it  is  a  very  common  occurrence  for  the 
cattle  to  get  down,  isn't  it? 

"A.     Very  common? 

"O.     Yes?       \ 

"A.  Well,  they*. should  ride  right:  ride  all  right 
when  the  train  is  moving;  they  don't  get  down.  When 
the  train  is  standing  on  a  siding,  then  is  when  the  cat' 
tie  will  fret  and  get  down — get  excited. 

"O.  Ever}'  time  you  stop  you  go  and  look  the  cat- 
tle over? 

"A.  Every  time  I  have  the  time,  I  always  ask  the  con- 
ductor if  I  have  time  to  go  over,  and  if  he  says  no,  I 
stay  in  the  caboose. 

"Q.  That  is  the  reason  you  look  them  over.  You 
are  afraid  some  of  them  are  down  ? 
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"A.     Yes,  sir. 

"O.  You  carry  a  long  pole  for  the  express  purpose 
of  jabbing  them  and  making  them  get  up? 

"A.     Yes,  sir. 

"Q.  Now,  any  cattle  get  footsore  when  they  are 
on  the  train  a  few  days,  don't  they? 

"A.     Yes,  without  feed  or  water. 

"O.  It  doesn't  make  any  difference  whether  they 
get  food  or  water  or  not,  does  it? 

"A.     Yes,  sir. 

"O.     How  does  that  affect  their  feet? 

"A.     What  is  that? 

"O.     How  does  that  affect  their  feet? 

"A.     Their  feet? 

"Q.     Yes? 

"A.  Wh}^  it  wears  them  out.  They  have  nothing 
in  their  stomachs  to  hold  them  up  on  their  feet. 

"O.     That  gives  them  sore  feet,  does  it? 

"A.     Yes,  sir,  makes  them  footsore — foot  tired. 

"Q.  I  believe  you  said  you  thought  these  cattle 
shrunk  about  150  pounds  at  American  Falls  from  their 
original  weight? 

"A.     Yes,  sir. 

"Q.     Didn't  they  shrink  more  than  that? 

"A.  Well,  they  might  have.  They  shrunk  all  of 
that  anyway. 

"O.  jNIighten't  they  shrunk  t\\o  hundred  pounds 
there  ? 

"A.     I  know  they  shrunk  all  of  that. 

"O.     All  of  two  hundred? 
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"A.     No,  sir,  140  or  150  pounds. 

"O.     All  of  140  or  150  pounds? 

"A.     Yes,  sir. 

'"Q.     Was  that  all  loss  in  weight? 

"A.     Yes,  sir. 

"O.     That  was  a  loss  of  flesh,  was  it? 

"A.     Yes,  sir. 

"O.  I  believe  you  stated  on  direct,  Mr.  Lonergan, 
that  the  cattle  were  in  good  condition  when  they  got 
to  South  Omaha? 

"A.     Well,  they  were  well  filled  up. 

"O.     Well  filled  up? 

"A.     Yes,  sir. 

"Q.     Good  condition? 

"A.  They  were  as  full — they  were  well  filled  as 
they  could  be.    They  were  fed  at  Valley. 

'■Q.  That  is  what  you  always  stop  at  Valley  for, 
isn't  it? 

"A.     Stop  there  to  rest  the  cattle. 

"O.     Rest  them  and  feed  them? 

"A.     Yes,  sir. 

"O.     So  you  can  put  them  on  the  market? 

"A.     Yes,  sir. 

"O.     Looking  pretty  good? 

"A.     Yes,  sir,  that  is  the  idea. 

"O.     And  that  is  the  common  practice,  isn't  it? 

"A.     Yes,  sir." 

JOHN  L.  BURK,  being-  called  as  a  witness  on  l^e- 
half  of  the  plaintiff  and  being  first  duly  sworn,  testi- 
fied as  follows : — 
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I  reside  at  Portland;  am  engaged  in  the  livestock 
commission  business,  and  have  been  so  engaged  for 
nearly  four  years;  I  have  shipped  stock  and  been 
with  stock  that  have  been  shipped  about  a  thousand 
miles ;  have  never  shipped  stock  as  much  as  fifteen 
hundred  miles,  but  I  have  been  with  shipments  that 
long;  a  bunch  of  steers  weighing  about  1250  pounds 
or  thereabouts  in  good  condition  A\hen  shipped,  would 
under  ordinary  treatment  on  a  trip  of  fifteen  hundred 
miles  if  they  were  well  taken  care  of,  shrink  around 
eighty  pounds — seventy  five  or  eighty  pounds;  the 
effect  of  standing  cattle  in  cars  when  the  train  is  not 
in  motion,  well,  from  my  experience,  I  would  rather 
have  cattle  travelling  ten  hours  than  to  have  them 
standing  five;  if  they  are  standing  on  a  side  track, 
they  are  jumping  around  and  finghting — dropping 
down. 

Cross  E^camination. 

On  cross  examination,  this  witness  testified  as  f(jl- 
lows : 

I  don't  know  as  ordinar}-  milk  cows  would  fight 
each  other  standing  as  much  as  wild  range  stock; 
there  might  be  some  difference;  there  w^ould  be  some 
difference  if  the  cattle  were  horned  or  muley;  I  think; 
they  could  do  themselves  more  harm;  it  is  absolutelv 
necessary  in  shipping  stock  to  have  them  stand  on 
the  side  track  at  times,  so  that  passenger  trains  can 
pass. 

Redirect  Examination. 

On  redirect  examination,  this  witness  testified: — 
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Most  of  the  western  cattle  are  horned  cattle;  in 
some  sections  they  have  horned  cattle  and  in  other 
sections  of  the  country,  why,  they  have  muleys;  noth- 
ing uncommon  about  shipping-  horned  cattle. 

FRANK  W.  BURK,  being  called  as  a  witness  on 
behalf  of  plaintiff  and  being  first  duly  sworn,  testified 
as  follows : — 

I  reside  at  Portland;  I  am  engaged  in  buying  and 
selling  cattle  in  the  country  and  shipping  to  the  Port- 
land Stock  Yards ;  I  have  been  so  engaged  since  there 
has  been  a  stock  yard  in  Portland,  at  this  market,  I 
have  been  engaged  in  the  cattle  business  all  my  life; 
I  have  had  experience  in  shipping  cattle  from  Utah 
points,  Idaho  points  and  Wyoming  points  over  the 
Oregon  Short  Line  railroad ;  most  of  the  shipments  I 
have  made  from  Utah  have  been  made  from  Logan, 
Utah — Richmond,  Utah;  and  I  shipped  these  cattle  to 
Portland  Union  Stock  Yards  in_this  city;  I  shipped 
them  all  to  the  Portland  L^nion  Stock  Yards;  well,  I 
loaded  the  cattle  at  Logan,  Utah,  and  we  would  run 
from  there  through  Pocatello,  Idaho ;  from  Pocatello, 
Idaho,  to  Glenns  Ferry,  and  through  Glenns  Ferry  to 
Huntington  vvithout  feed  or  water;  and  we  would  run 
from  Huntington,  Oregon,  in  all  cases  with  the  ex- 
ception of  one,  to  m)^  recollection,  in  about  35  differ- 
ent shipments  that  I  have  in  mind  without  unloading 
but  once  that  I  remember  of;  in  other  words,  that 
would  make  two  thirty-six  hour  runs,  and  in  each 
case  that  would  be  within  the  limit,  to  Portland,  Ore- 
gon;  the  avcrr:ge  shrink  per  head  on  these  cattle  b/C- 
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tween  these  points  and  Portland,  I  would  estimate  to 
run  between,  on  the  cattle  that  I  have  handled,  be- 
tween forty  and  fifty  pounds,  at  Portland,  Oregon; 
I  have  shipped  cattle  from  Idaho  points  to  Omaha  and 
Chicago. 

*'Q.  Now,  what  would  be  your  estimate  on  a  ship- 
ment of  steers  of  the  average  weight  of  about  1250  or 
1260  pounds,  range  cattle  taken  from  eastern  Oregon 
range,  and  fed  upon  hay  for  sometime  before  ship- 
ment? What  would  be  your  estimate  on  the  natural 
and  usual  shrinkage  of  such  a  shipment  of  cattle  from 
Baker  City,  Oregon,  to  Omaha,  Nebraska,  if  they  re- 
ceived proper  and  usual  treatment  in  that  transporta- 
tion? 

"A.     Around  seventy  to  seventy  five  pounds." 
Cross  Examination. 

On  cross  examination,  this  witness  testified: — 
I  live  at  Twenty  second  and  Broadway,  Portland, 
Oregon ;  I  have  been  a  commission  man  at  the  Port- 
land Stock  Yards;  I  am  not  now;  I  am  not  connected 
with  any  of  those  commission  firms  down  there  at  the 
stock  yards;  I  was  at  one  time  connected  with  the 
Burk  Commission  Company  and  the  Lonergan  Com- 
pany; Mr.  Lonergan  is  one  of  the  parties  interested  in 
this  shipment;  I  am  not  interested  in  these  cattle;  I 
was  in  partnership  with  Mr.  Lonergan  in  the  commis- 
sion business;  sold  the  cattle  to  the  stock  yards  on 
commission ;  I  buy  almost  exclusively  for  the  Port- 
land market  now;  have  been  for  the  last  three  vears. 
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three  or  four  A^ears,  since  this  stock  yard  has  been 
here;  it  has  prabably  been  twelve  years  since  I  ship- 
ped any  stock  to  Omaha;  circumstances  and  condi- 
tions surrounding  the  shipment  of  stock  to  Omaha 
are  much  better  now  than  they  were  then ;  the  rail- 
road compan}^  at  present  are  doing  everything  that  I 
know  of  that — the  railroad  handling  them  are  making 
an  effort  probably  to  get  the  shipments  here  without 
fail;  handle  them  here  in  a  better  way;  the  only  time 
I  had  a  stock  special  was  from  Logan,  Utah,  in  here ; 
there  is  a  stock  special,  I  understand,  coming  this  way, 
twice  a  week ;  I  don't  think  they  have  a  stock  special 
on  the  Oregon  Short  Line;  I  should  think  the  circum- 
stances surrounding  the  shipments  twelve  years  ago 
w°uld  be  no  criterion  for  shipments  now;  the  same 
effort  twelve  3^ears  ago,  and  the  same  effort  on  the 
part  of  the  company  today  would  bring  the  same  re- 
sult; there  is  more  traffic  handling — more  traffic, 
possibly,  now^  than  twelve  years  ago;  I  don't  just  ex- 
actly understand  your  question ;  I  have  not  shipped 
any  cattle  to  South  Omaha  within  the  last  twelve 
3'ears :  I  have  shipped  cattle  from  Logan,  Utah,  here 
every  Vv^inter  and  every  spring  for  the  last  three  years ; 
as  to  whether  it  is  preferable  to  run  stock  36  hours 
rather  than  28  hours,  depends  upon  the  places  you 
have  to  feed  and  water  them  in  transit  between  the 
place  you  load  them  and  the  place  you  would  be  com- 
pelled to  unload  them ;  generally  speaking  I  think 
stockmen  differ  as  to  whether  it  is  preferable  to  run 
stock  36  hours  or  28  hours  w^ithout  unloading  for  feed 
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and  water;  I  would  rather  have  cattle  run  36  hours, 
provided  they  are  moving  all  the  time;  it  is  generally 
the  custom  to  run  cattle  36  hours,  where  you  can; 
you  usually  sign  a  release,  provided  you  can  get  a 
good  place  to  feed  them  at  the  end  of  the  36-hour  run; 
sometimes,  mostly,  we  buy  cattle  on  a  four  per  cent 
shrink;  I  have  shipped  grass  fed  cattle  into  this  mar- 
ket ;  as  to  whether  or  not  they  shrink  more  than  dry 
fed  cattle  depends  on  the  circumstances  under  which 
you  receive  them :  sometimes  they  do  more  and  some- 
times they  do  not;  some  cattle  shrink  more  than  oth- 
ers ;  it  depends  upon  the  character  of  the  way  the  cat- 
tle are  handled  in  transit ;  depends  on  the  way  the  buy 
er  receives  the  cattle,  that  buys  them,  and  the  feed 
that  they  would  happen  to  get  at  the  market  they 
were  turned  over;  I  would  say  that  there  might  be  a 
little  greater  shrinkage  under  the  same  circumstances 
on  grass  fed  cattle  than  on  hay  fed  cattle ;  when  I  es- 
timate the  shrink  of  forty  or  fifty  pounds,  I  made  that 
as  an  average  shrink  on  all  the  cattle  I  have  handled 
in  Portland  to  the  best  of  my  judgment,  including  the 
grass  cattle  with  the  fed  cattle;   T  shipped  these  cattle 
about  a  thousand  miles ;  and  some  of  them  greater  dis- 
tances ;  some  from  Green  River,  Wyoming,  to  Port- 
land; I  fed  them  in  transit  not  to  exceed  twice  that  I 
remember  of. 

"'•Q.  Would  it  make  an}^  difference  in  the  shrink, 
Mr.  Burk,  if  you  took  these  cattle  out  at  the  feeding 
pen,  and  found  the  feed  very  scarce  and  very  high, 
and  put  them  in  pasture  where  you  had  a  couple  of 
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inches  of  snow?  Would  that  make  any  difference  in 
the  shrinkage? 

"A.     What  time  of  the  year? 

"Q.     December? 

"A.  Depends  on  the  time  that  you  might  leave 
them  there. 

"O.     Suppose  you  left  them  there  about  four  days  ? 

"A.     Without  any  feed? 

"Q.  Oh,  no.  Feed  them  some  hay  and  some  grass 
in  the  pasture  for  instance? 

''A.  Well,  that  would  altogether  depend  on  the 
condition  of  the  cattle  when  they  got  there. 

"Q.  Yes,  that  is  just  the  point.  So  that  when  you 
estimate  the  shrink,  it  depends  entirely  upon  the  con- 
ditions and  the  circumstances  surrounding  the  ship- 
ment, doesn't  it? 

"A.  I  was  asked  the  question  as  to  how  I  would 
estimate  the  shrink.  I  estimated  the  shrink  at  75 
pounds  a  head  from  Baker  City  to  Omaha;  that  cattle 
could  be  ordinarily  and  usually  handled  at  75  pounds 
shrink. 

"O.  Yes,  I  know  that  and  I  know  the  answer,  but 
I  asked  another  question.  It  depends  entirely  upon 
the  circumstances  and  conditions  surrounding  the 
shipment,  doesn't  it? 

"A.     Yes. 

"O.  And  it  depends  entirely  on  the  character  of 
the  cattle,  and  the  character  of  the  care  and  the  feed 
they  get? 

"A.     And  the  handling  of  the  cattle  by  the  railroad 
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company  in  transit. 

"O.     And  bv  the  man  in  cliarcre  too? 

"A.     Yes. 

"Q.  So,  if  the  man  in  charge  doesn't  give  them 
proper  care,  they  will  shrink  more  than  if  they  had 
proper  care,  wouldn't  they? 

"A.  The  man  in  charge  cannot  give  them  proper 
care  without  the  co-operation  of  the  railroad  com- 
pany. 

'*0.     But  suppose  that  he  didn't? 

"A.  The  man  in  charge  ordinarily  has  nothing  to 
do  with  the  care  of  the  cattle,  while  they  are  in  tran- 
sit on  the  cars;  they  provide  the  feeding  places  for 
them,  and  he  always  gives  them  the  best  care  at  the 
feeding  places  for  the  reason  that  it  is  to  his  advantage 
to  do  so. 

''Q.  Suppose  the  car  stopped  at  the  feeding  place, 
and  he  wont  unload,  what  is  the  railroad  company  go- 
ing to  do? 

"A.     For  what  reason  wont  he  unload? 

"Q.  For  reasons  best  known  to  himself.  I  don't 
know  why. 

"A.  I  would  have  to  have  his  reasons  before  I 
could  answer  that  question. 

"O.  Suppose  he  arrives  at  the  feeding  point  and 
says  he  wont  unload  because  feed  is  very  high  and 
very,  and  he  wants  to  be  taken  on  to  another  point? 

"A.  If  he  arrived  at  a  feeding  point  and  he  had 
ample  space,  ample  room  in  the  corrals  to  unload  his 
cattle,  and  had  ample  hay  in  the  corral  or  could  get  it 
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there  to  feed  them  with,  and  he  had  ample  water  in 
there  to  feed  these  cattle,  and  they  had  rmi  the  cattle 
long  enough  time  to  unload  them,  in  my  judgment,  he 
should  unload. 

"Q.  And  if  he  didn't  he  wouldn't  be  giving  proper 
attention? 

"A.     That  would  be  my  judgment. 

**Q.  Now,  I  believe  you  estimated  the  shrink  on 
the  same  cattle  moving  from  Baker  City  to  Omaha? 

"A.  No,  I  did  not.  They  asked  me,  I  believe,  what 
I  would  estimate  the  shrink  of  a  bunch  of  cattle  from 
Baker  City  to  Omaha. 

''O.  That  was  the  jiurest  kind  of  guess  on  3'our 
part,  wasn't  it? 

"A.     No,  sir — an  estimate,  not  a  guess. 

**0.  What  is  the  distinction  between  an  estimate 
and  a  guess? 

"A.  An  estimate,  I  would  think,  would  be  a  con- 
clusion arrived  at  by  a  man  that  knows  something 
about  his  business,  where  a  guess  would  count  for 
nothing. 

''Q.     I  see.    This  is  an  estimate  you  are  making? 

"A.     Yes,  sir. 

*'0.     On  a  shipment  of  cattle? 

"A.     I  am  answering — making  estimates,  yes,  sir. 

"O.  Over  a  road  that  you  have  never  shipped  ov- 
er? 

"A.     Yes,  sir. 

"Q.  You  don't  know  anything  about  this  ship- 
ment in  question,  do  you? 
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"A.     What  do  you  mean  by  that  ? 

"■'0.  You  didn't  see  these  cattle,  did  you,  that  were 
shipped? 

"A.     I  saw  these  cattle  that  were  shipped. 

"O.     Where? 

"A.     I  saw  them  at  American  Falls. 

"Q.     At  what  time? 

"A.  About  the  time — I  don't  know  about  what 
time;  at  the  time  that  they  were  there. 

''Q.  Yes.  You  didn't  see  them  at  Baker  City, 
though,  before  they  were  loaded,  did  you? 

"A.     No,  sir. 

"Q.  So  you  don't  know  anything  about  their  re- 
lative condition  at  Baker  City  and  American  Falls, 
do  you? 

"A.     No,  sir. 

Redirect  Examination. 

Continuing,  witness  testified: — 

I  saw  these  cattle  at  American  Falls  as  they  were 
loading  them  out;  the  cattle  at  that  time  looked  to 
me  to  be  drawn  and  in  a  drawn,  hollow  condition ;  T 
had  no  chance  to  observe  whether  or  not  the  cattle 
were  lame  and  sore;  they  were  putting  the  cattle  in 
the  corral  at  the  time  I  was  there. 

"Q.  Now,  you  were  asked  about  the  effect  it 
would  have  on  a  bunch  of  cattle  if  they  were  turned 
into  a  pasture  covered  with  snow  in  the  winter  time, 
I  will  ask  if  the  effect  would  be  different  if  that  pas- 
ture contained  good  grass  and  the  cattle  were  fed  all 
the  hay  they  could  eat  while  thev  were  there. 
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"A.  I  would  say  that  it  would  in  no  way  damage 
the  cattle. 

"Q.  You  were  asked  concerning-  the  duty  of  the 
shipper  or  the  attendant  of  the  shipment  of  cattle  to 
unload  at  a  given  point,  and  they  were  able  to  unload. 
Suppose  that  the  stock  yard  or  corral  at  that  point 
was  not  large  enough  to  accommodate  to  exceed  one- 
third  or  one-half  of  these  cattle,  and  there  was  no  wri- 
ter in  the  stock  yard ;  no  feed  to  be  had  in  the  town  ; 
what  would  you  say  with  reference  to  the  duty  of  the 
shipper  under  those  conditions? 

''A.  Under  those  conditions,  I  would  say  that  the 
shipper  would  refuse  to  unload  the  cattle  and  insist 
on  going  to  a  point  in  route  where  he  could  get  ample 
yardage  room  and  feed  and  water  for  the  stock." 

Continuing,  this  vvitness  testified: 

Why,  it  would  take  we  ordinarily  figure  that  it 
would  take  about,  to  let  the  cattle  stand  up  to  a  r^ick 
it  would  take  twenty  three  inches  to  the  steer,  where 
they  put  in  feed  racks  to  feed  them :  if  there  are  no 
feed  racks,  it  is  almost  impossible  for  any  of  the  crit- 
tle  to  get  the  hay  for  the  reason  that  they  would  tromp 
it  into  the  ground;  to  feed,  rest  and  water  three  hun- 
dred and  ninety  six  head  of  cattle  I  would  say  that  it 
would  take  a  little  more  than  23  inches,  but  it  would 
take  additional  water  space  to  the  23  inches  to  the 
steer,  provided  there  was  a  rack  in  front  of  each  steer; 
in  reference  to  the  relative  effect  of  letting  the  carMe 
stand  in  the  cars  after  being  loaded  and  running,  I 
will  sav  that  the  cattle  are  alwavs  in  better  condition: 
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tliey  always  stand  up  better,  pile  less  and  it  is  always 
to  the  best  advantage  of  the  shipper  to  have  the  tniin 
in  movement,  in  »:>ther  words  to  have  the  train  mov- 
ing; the  minute  the  train' stops  the  cattle  begin  to 
hook  around;  or  begin  to  move  around;  cattle  get 
down  when  they  are  standing,  where  they  will  not — 
when  the  train  is  standing,- — why  they  ordinarily 
wont  get  down  when  the  train  is  '•unning;  for  myself, 
I  would  prefer  to  have  the  cattle — I  would  prefer  to 
have  them  run  twelve  hours  longer  than  to  have  them 
stand  five  hours  en  a  sidetrack ;  I  think  there  is,  if  any, 
a  very  slight  difference  in  the  shrinkage  of  horned 
and  muley  cattle  in  transportation;  these  cattle  whidi 
I  have  testified  to  shipping  and  upon  which  I  base  my 
opinion  as  to  the  amount  of  shrinkage  were  mixed 
horned  an  d muley. 

Recross  Examination, 

"O.  Xow,  Mr.  Burk,  speaking  about  this  hypo 
thetical  corral  again,  where  they  refused  to  unload. 
Suppose  the  capacity  of  that  w^as  twenty  cars,  and  a 
man  had  sixteen  cars,  would  there  be  any  excuse  for 
him  not  unloading  there  on  account  of  the  size  of  the 
corral? 

"A,  That  would  depend  altogether  on  how  y(^u 
would  arrive  at  the  capacity  of  the  corral. 

"Q.  I  am  supposing  that  we  have  already  arrived 
at  that? 

"A.  I  mean  would  be  different.  Sometimes  you 
might  be  able  to  put  twenty  cars  of  cattle  in  a  corral, 
but  you  might  be  able  to  get  them  into  the  corral,  an<l 
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at  the  same  time  it  would  be  utterly  impossible  to 
feed  and  water  these  cattle  in  the  corral,  even  though 
they  were  there. 

"Q.  Well,  suppose  the  regular  capacity  of  the  cor- 
ral, stated  by  everybody,  was  twenty  cars. 

"A.     Then  what  about  it — what  is  the  balance? 

"O.  Would  there  be  any  excuse  for  not  unloading 
on  account  of  the  size  of  the  corral. 

'*A.  I  think  that  would  be  decided — that  would 
be  up  to  the  man  in  charge  of  the  cattle. 

"O.  You  think  he  would  have  a  right  to  refuse  to 
unload? 

"A.     Yes. 

"0.  In  a  corral  having  a  capacity  for  twenty  cars 
and  he  had  sixteen  cars,  because  the  corral  was  not 
big  enough  ? 

"A.  Yes.  If  in  his  judgment  the  corral  was  not 
big  enough ;  furthermore  if  the  corrals  had  no  water 
troughs  in  there  and  didn't  have  any  hay. 

"O.  Now,  did  I  understand  you  correctly  to  sav 
that  it  is  impossible  to  feed  the  cattle  on  the  ground  in 
the  corral,  or  do  you  mean  it  is  just  less  desirable? 

"A.  Why,  I  don't  mean  to  say  it  would  be  impos- 
sible to  put  hay  out  on  the  ground  to  them. 

""O.  Well,  isn't  that  the  method  in  which  they 
feed  all  the  cattle  when  they  are  wintering  them 
around  through  the  country  at  different  places?  Feed 
them  on  the  ground? 

"A.  The  method  of  feeding  beef  cattle  in  the  coun- 
try, the  method  certainl}'  is  feeding  on  racks. 


142  James  G.  Kidwell  vs. 

"0.     How  about  range  stock? 

"A.  Range  stock  they  feed  on  the  ground,  but  they 
trail  the  hay  out  for  a  long  distance,  where  the  cat- 
tle can  all  get  at  it. 

"O.  Not  much  of  that  hay  tramped  in  the  ground, 
is  it? 

"A.  If  muddy  and  the  cattle  were  running  over  it, 
it  would  be  tramped  in  the  ground. 

"O.  Suppose  the  ground  was  frozen  and  snow  on 
the  ground? 

"A.  If  it  was  dry,  and  if  for  any  reason  the  cattle 
didn't  run  on  the  hay  they  probably  wouldn't  tramp  it 
in  the  ground. 

"Q.  The  man  in  charge  when  he  goes  with  the  cat- 
tle usually  rides  in  the  caboose,  doesn't  he? 

"A.  Xo,  sir — for  instance  in  some  cases  I  have 
ridden  on  the  caboose,  and  then  get  off  and  get  on  the 
train  ahead  and  try  to  arrange  for  feeding  the  cat- 
tle— a  passenger  train. 

"O.     That  is  a  passenger  train? 

"A.     Yes,  sir. 

"0.  But  on  a  freight  train,  you  never  ride  in  the 
car  with  the  cattle,  do  you? 

A.  Sometimes  a  man — no,  don't  ride  with  the  cat- 
tle; not  as  a  rule  you  don't.  You  ride  on  the  caboose. 
But  sometimes  you  have  occasion  to  go  in  the  car,  a 
stock  car,  and  the  train  might  pull  out.  or  something 
of  that  kind  and  catch  you  in  there — helping  up  cattle 
that  were  down. 

'*0.     But  vou  never  ride  in  the  car  with  the  cattle 
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between  stations,  as  a  general  proposition,  do  you? 

"A.     As  a  general  proposition,  no. 

"O.     Well,  you  have  done  that? 

"A.     I  have  done  that,  yes. 

"O.     Where  was  that? 

"A.  In  shipping  cattle ;  I  remember  riding  between 
Pendleton  and  Echo  one  time  and  between  the  top  of 
the  mountain  and  Pendleton,  a  part  of  the  time  in 
the  car. 

'■•'O.     How  many  cattle  did  vou  have  in  that  car? 

"A.     About  twenty  four  or  twenty  five. 

"O.     What  size  car? 

"A.     Thirty  six  foot  car. 

"Q.  Thirty  six  foot  and  twenty  four  cattle.  Where 
do  you  ride  in  the  car?    What  position? 

'*A.  I  ride  in  the  car,  just  on  the  end  of  the  car; 
the  cattle  were  in  loose;  pulled  out  the  end  door — 
pulled  out  the  end  guard  to  get  into  the  car  and  help- 
ed up  a  steer,  and  I  didn't  get  out  of  there.  I  didn't 
mean  to  say  that  I  was  riding  with  the  cattle  all  day. 

"O.     You  wQve  on  the  bumper  then? 

"A.  I  mean  to  say  I  have  gotten  in  a  car  to  help  up 
a  steer  when  the  train  would  start  off,  and  would  stay 
there  for  length  of  time,  and  get  out  of  there  after  the 
train  would  stop.  That  is  all.  I  do  not  mean  to  say 
that  I  have  ever  preferred  riding  in  the  car  as  a  matter 
of  preference  to  the  caboose. 

'"O.  No,  I  am  not  saying  that,  Mr.  Burk,  I  asked  if 
you  ever  do.  Now,  I  believe  you  say  the  cattle  don't 
fight  as  much  when  they  are  running  as  they  do  when 
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standing  still  on  the  side  track? 

"A.     I  believe  I  said  that,  yes. 

"Q.  But  they  always  fight  more  or  less,  don't 
they? 

"A.     Some  cattle  do  and  some  don't. 

"Q.  Well,  range  horned  stock,  driven  150  or  200 
miles  from  a  railroad  would  generally  fight  and  climb 
over  each  other  a  good  deal,  don't  they? 

"A.     They  may.    It  just  depends  on  the  cattle. 

''O.     Depends  entirely  on  the  cattle,  don't  it? 

"A.     Yes. 

"O.  And  even  the  gentlest  cattle  will  fight  and 
crowd  each  other,  tramp  each  other,  wont  they? 

*'A.     Sometimes. 

"Q.  And  that  is  why  you  go  along  with  a  prod 
pole  to  keep  them  from  doing  it? 

"A.  No,  generally  go  along  with  a  prod  pole — 
have  the  prod  pole  to  get  the  cattle  up  when  they  are 
down. 

*'0.  And  they  get  down  as  a  result  of  fighting  and 
climing  over  each  other? 

*'A.  Not  always.  Sometimes  cattle  tire,  and  when 
they  come  to  a  stand  still  on  a  side  track,  the  cattle 
will  drop  right  down.  As  an  illustration  of  that,  the 
last  shipment  I  had  into  Portland  sometime  ago,  the 
cattle  train  came  from  Huntington  to  Portland,  and 
the  cattle  just  laid  down  and  you  would  have  to  go 
around  to  prod  them  up  with  your  pole. 

"■'Q.  What  percentage  of  them  were  lying  down, 
half  of  them? 
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"A.     No,  not  half  of  them. 

"O.     They  can't  all  lie  down  at  once,  can  they? 

"A.  No,  I  have  never  seen  a  car  where  all  were 
lying  down  at  once,  no. 

"Q.  And  if  one  or  two  are  down,  the  others  usual- 
ly trample  them,  don't  they? 

"A,     Yes,  if  they  are  down  long  enough. 

"Q.  Step  on  him  and  hook  and  bruise  them  up 
pretty  badly? 

*'A.  They  might.  Some  instances,  if  one  was  ly- 
ing down  in  the  end  of  the  car — it  might  lie  down  in 
the  end  of  the  car  and  not  get  tramped  over;  if  it  lies 
down  and  stretches  out  in  the  middle  of  the  car,  the 
cattle  would  naturally  step  on  them  and  fight  and 
trample  them,  when  not  in  the  end  of  the  car. 

"O.  There  is  always  that  danger  in  shipping  cat- 
tle under  the  best  of  circumstances? 

''A.     There  is  some  danger — some  risk. 

"O.     That  is  the  reason  you  have  a  man  along — 

"A.     Same  reason  we  take — 

"O.  Now,  I  believe  you  said  that  the  cattle  got 
stale  after  shipped  quite  a  while? 

"A.     I  don't  believe  I  said  that. 

"O.  I  beg  your  pardon,  if  you  didn't.  That  is  a 
fact  anyway  isn't  it? 

"A.     I  don't  know  what  you  mean. 

"Q.  Any  cattle  will  look  stale  after  shipped  a  long 
distance,  wont  they? 

"A.  Well,  a  man  that  is  accustomed  to  shipping 
all  the  time  and  seeins^  cattle     that     are  in  transit  all 
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llic  time,  they  may  or  may  not  look  stale;  sometimes 
they  do  and  sometimes  they  do  not. 

"Q.  Now,  take  a  shipment  from  Baker  City  to 
South  Omaha,  for  instance,  if  they  went  through  on 
passenger  train  time,  they  will  look  stale,  when  they 
get  to  South  Omaha,  wont  th^y? 

"A.  I  saw  a  shipment  that  left  Baker  City  or  On- 
tario this  winter,  and  they  looked  to  me  like  cattle 
that  never  had  been  loaded  at  all.  They  were  feeding 
in  Pocatello. 

"O.     They  didn't  look  stale? 

"A.     Not  to  me,  no  sir. 

"O.     Didn't  look  drawn? 

"A.     No,  sir,  looked  fine. 

''O.     Wasn't  bruised  up  at  all? 

"A.     No  complaint  on  account  of  bruises. 

"Q.     How  long  had  they  been  on  the  train? 

"A.  I  don't  remember  how  long.  All  I  know  they 
loaded  at  Ontarior  and  first  feed  they  made  was  at 
Pocatello ;  they  looked — we  commented  on  the  good 
condition  of  the  cattle. 

'"O.  That  is  approximately  almost  two  hundred 
miles,  isn't  it? 

"A.     The  first  load  run  out  of  there — 

"O.     Approximately  two  hundred  miles? 

"A.     Oh,  whatever  it  was. 

"Q.  Suppose  they  had  shipped  them  on  about  thir- 
teen hundred  miles  more,  do  you  undertake  to  say 
they  wouldn't  look  stale  and  drawn  there? 

"A.     I  mean  to  say  that  they  probably — to  a  man 
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that  knows  his  business,  that  the  cattle  would  show 
— wouldn't  look  as  good  as  if  moved  only  200  miles. 

"O.     Sure,  that  is  what  I  am  getting  at. 

"A.     I  didn't  mean  to  say  that. 

''O.  So  that  cattle  shipped  a  long  distance,  the 
cattle  will  look  drawn  and  roughed  up — on  shipping 
a  long  distance? 

"A.     Sometimes  they  do  not,  no. 

"O.  Well,  will  you  tell  us  an  instance  where  you 
can  ship  sixteen  cars  of  cattle  fifteen  hundred  miles 
and  they  wont  look  drawn  ? 

"A.     Yes,  I  can  tell  you  an  instance. 

"O.     What  was  the  instance? 

"A.  I  have  just  stated  you  an  instance.  I  don't 
understand  your  expression  'stale'  and  drawn. 

"'Q.  Well,  I  am  taking  your  expression  for  that.  I 
ask  you  now  what  it  means? 

"A.  I  have  shipped  cattle  in  here  and  I  have  had 
them  arrive  here  in  good  condition,  and  look  to  me 
and  to  a  man  who  has  handled  cattle — they  didn't 
look  stale  and  did  not  look  drawn.  Other  times  I 
have  had  cattle  come  in  here  that  looked  drawn.  All 
depends  upon  the  condition,  the  w^ay  the  cattle  were 
handled  in  transit. 

"O.  Well,  I  will  ask  you  again  and  wish  you  would 
answer  the  question? 

"A.     I  will  be  glad  to. 

"Q.  If  cattle  are  shipped  fifteen  hundred  miles,  the 
cattle  under  any  circumstances  will  look  drawn  and 
stale,  wont  they? 
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"A.     Not  under  any  circumstances,  no  sir. 

"Q.     You  say  that  is  not  a  fact? 

"A.     Yes. 

"O.  Now,  I  believe  you  said  there  is  a  difference 
in  shrink  between  a  horned  animal  and  a  muley  ani- 
mal? 

"A.     I  don't  believe  I  said  that. 

"O.     Well,  what  do  you  say  about  it? 

"A.  I  said  I  didn't  think  there  would  be  much  of 
any  difference  in  the  shrink  between  a  horned  animal 
and  a  muley  animal. 

"Q.  Then  you  think  that  horned  animals  don't 
hurt  each  other  there  in  the  car  any  more  than  muley 
animals  in  transit? 

"A.  I  don't  state  that  either.  I  don't  want  to  give 
that  impression. 

'"■Q.     Well,  what  do  you  state  about  it  then  ? 

"A.  Naturally  yes  to  that.  It  will  be  possible  for 
horned  cattle  to  go  into  the  market  and  not  shrink  any 
more  than  muley  cattle,  but  the  horned  cattle  will  go 
in — might  be  some  of  them  bruised  and  some  of  the 
muley  cattle  would  not  be,  provided  each  of  them 
would  fight  in  the  cars  in  transit.  That  is  what  I  say, 
and  the  shrink  at  the  same  time  be  the  same. 

"Q.  You  prefer  to  ship  muleys  to  horned  cattle, 
don't  you? 

"A.  Well,  I  would  rather  ship  muleys  than  horn- 
ed cattle,  yes,  sir. 

"O.     Why? 

''A.     For  the  reason  that  thev  have  their  horns  off. 
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They  might  scratch  themselves  and  might  possibly 
bruise  themselves. 

"Q.     Sure.    They  might  horn  each  other? 

''A.     They  might,  yes. 

"Q.     And  the  muleys  can't  do  that? 

"A.  The  muleys  wouldn't  but  that  w^ould  make  no 
difference. 

Redirect  Examination. 

"Q.  Counsel  asked  you  if  in  every  shipment  the 
owner — the  shipper  didn't  assume  some  risk  of  de- 
terioration in  the  animals.  Isn't  it  a  fact  that  this 
usual  or  ordinary  shrinkage  of  seventy  or  seventy 
five  pounds  is  intended  to  cover  that  risk  and  does 
cover  it? 

"A.  The  shipper  always  takes  that  into  considera- 
tion Vv^hen  he  buys  cattle. 

"Q.  That  is  covered  by  the  allowance  of  sixty  or 
seventy  five  pounds? 

"A.     It  is. 

JUROR:  I  understood  the  witness  to  say  that 
these  cattle  were  shipped  from  Baker  City  were  half 
horned  and  the  other  half  muleys? 

''A.  No,  the  cattle  that  I  have  shipped  in  my  own 
experience — handled  in  m}^  own  experience  were 
about  half  horned  and  half  muleys,  in  arriving  at  the 
average  shrink  of  between  forty  and  fifty  pounds." 

WILLIAM  POLLMAN,  being  called  as  a  witness 
on  behalf  of  the  plaintiff  and  being  first  duly  sworn, 
testified  as  follows : 

I  reside  at  Baker,  Oregon,  and  have  lived  there  for 
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the  past  twenty-three  years;  I  am  in  the  stock  busi- 
ness, principally,  and  have  been  so  engaged  ever  since 
I  have  been  in  Oregon ;  I  have  had  experience  in  buy- 
ing and  shipping  livestock,  cattle  principally;  I  ship- 
ped my  first  cattle  in  this  country  in  '92,  '91,  or  '92; 
have  been  so  engaged  ever  since;  in  January,  1909, 
T  made  one  test  shipment  of  cattle  from  Baker  to  Kan- 
sas City,  or  rather  from  Nampa  to  Kansas  City;  I 
think  about  eighteen  hundred  miles,  but  I  couldn't 
say  because   I  am  not  familiar  with   the  distances; 
these  cattle  averaged  twelve  hundred     forty     eight 
pounds;  my  shrink  on  that  shipment  was  seventy-sev- 
en pounds  to  the  head;  and  that  was  by  actual  weight 
at  the  loading  point  and  where  we  sold  them;  these 
cattle  were  fed  and  watered,  filled,  at  Kansas  City, 
that  is  the  usual  custom;  those  are  the  only  cattle  that 
I  have  shipped  East  in  recent  years;  I  have  had  ex- 
perience in  shipping  from  Idaho  points  to  Portland; 
in  my  opinion  our  shrink  of  seventy-seven  pounds  per 
head  would  be  an  average  shrinkage  on  a  shipment  of 
cattle  from  Baker  City,  Oregon,     to     South  Omaha, 
weighing  at  point  of  shipment  1250  or  1260  pounds 
average  and  having  been  Eastern  Oregon  range  cat- 
tle and  having  been  fed  for  sometime  on  hay  before 
shipment,  and  having  been  driven  from  the  town  of 
Haines  to  Baker  Cit}-  where  they  were  loaded  before 
they  were  weighed,  provided  these  cattle  received  the 
usual  and  ordinary  care  in  such  shipment;  some  might 
go  a  Httle  more  and  some  a  little  less,  but  I  would 
consider  that  a  fair  shrink;  it  is  the  custom  to  feed 
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and  water  stock  before  sale  unless  otherwise  agreed 
upon ;  cattle  driven  from  Ed  Cole's  place  near  Haines 
to  Baker  City  is  not  subject  to  any  shrinkage  at  the 
weighing  place;  cattle  driven  ten  or  twelve  miles,  is 
considered  fair  shrink  by  the  party  selling  and  also 
by  the  party  buying. 

Cross  Examination. 

Continuing,  on  cross  examination,  this  witness  tes- 
tified:— 

I  live  in  Baker  City;  these  cattle  on  which  I  made 
this  test  shipment,  were  Idaho  range  cattle,  fed  at 
Nampa,  fed  sugar  beet  pulp  and  alfalfa  hay;  these 
cattle  were  part  horned  and  part  dehorned  cattle; 
didn't  ship  by  the  way  of  Omaha ;  went  over  the  Short 
Line  and  Union  Pacific  then  to  St.  Joe,  I  think  over 
the  Burlington;  I  am  not  sure  from  there;  I  can't  say; 
I  couldn't  say  that  the  conditions  are  any  different  ov- 
er the  Burlington  than  over  the  Union  Pacific;  I  don't 
know  anything  about  that ;  I  have  never  been  over  this 
road  from  the  last  feeding  point,  which  is  in  Nebraska, 
to  Kansas  City;  I  would  judge  our  cattle  would  have 
gone  into  Omaha  much  quicker,  and  with  less  time 
and  one  less  feed  than  they  would  have  gone  into 
Kansas  City,  because  we  fed  four  times ;  I  saw  these 
cattle  of  Mr.  Kidwell's  before  they  were  shipped;  they 
were  good  Eastern  Oregon  range  cattle ;  what  we 
would  call  the  average  class  of  our  countr}^;  I  would 
say  that  they  are  good  average;  good  cattle,  you 
know;  I  couldn't  sav  how^  these  cattle  of  Kidwell's 
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compared  with   the  cattle  I   shipped  as  a  test;  this 
shipment  was  what  we  would  call  our  fall  cattle;  these 
cattle  had  been   fed  up   to  January;   there  was   some 
beef  among  these  as  I  saw  them;  I  was  not  among 
these  cattle  to  look  at  them  close;  I  went  by  them,  was 
by  on  the  road  and  stopped  and  looked  at  them  as  they 
went  along;  I  wouldn't  be  in  position,  unless  I  had 
gone  through  the  cattle  with  a  view  of  doing  business 
with  them,  of  giving  an  opinion  that  would  be  fair; 
it  is  the  custom  to  buy  cattle  on  a  four  per  cent  shrink 
where  you  take  them  right  out  of  the  feed  lot  and 
drive  them  right  onto  the  scales,  after  they  have  been 
fed  in  the  morning,  to  give  them  a  four     per     cent 
shrink;  it  is  the  custom  to  sell  on  a  fill  where  you  ship 
into  the  market,  into  the  ordinary  eastern  market, 
or  into  this  market,  unless  otherwise  agreed  upon, 
your  cattle  are  fed  and  watered  before  sold;  the  care 
and  character  of  the  cattle  has  a  great  deal  to  do  with 
the  shrink;  if  the  man  in  charge  did  not  give  the  cattle 
very  good  care  and  attention  in  transit,  they  would 
shrink  a  good  deal  more  than  they  would  if  he  gave 
proper  attention;  and  if  the  railroad  company  didn't 
handle  them  rightly,  they  would  shrink,  no  matter 
how  well  the  man  took  care  of  them ;  we  have  had  our 
best  men  take  cattle  along  where  we  have  got  the 
worst  of  it  simply  because  we  couldn't  take  care  of  the 
cattle;  then  we  have  had  other  times  when  we  had 
men  that  were  no  good  went  through  and  we  had  light 
shrink;  one  of  those  things  you  can't  tell;  the  shrink 
depends  upon  both  the  care  they  get  by  the  man  in 
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charge,  and  by  the  way  they  are  handled  on  the  road, 
by  both ;  both  are  equally  responsible  and  equally  re- 
sponsible as  to  the  condition  and  care  the  cattle  would 
have,  or  the  condition  the  cattle  would  be  in  at  the  end 
of  the  run ;  I  figure  a  larger  percentage  of  bruises 
ordinarily  on  horned  cattle  than  on  muley,  for  the 
same  reason  that  you  go  in  a  corral  where  there  are 
horned  steers,  you  would  be  a  little  more  afraid  of 
them  than  you  would  if  they  didn't  have  horns. 

"O.  Well,  all  cattle  under  any  condition  are  bound 
to  depreciate  in  shipment,  are  they  not? 

*'A.     In  what  way? 

"O.     Both  in  looks  and  weight  and  value? 

"A.  No,  I  wouldn't  say  they  would  depreciate  in 
value.  In  shipping  your  cattle,  you  don't  shrink  out 
any  fat ;  if  you  have  good  quality  in  your  cattle,  you 
don't  lose  any  of  that. 

"Q.  That  is  you  don't  lose  any  flesh;  it  is  just  the 
filling  that  comes  out? 

"A.  Cattle  if  they  are  handled  well  will  come  our 
in  much  better  shape  or  in  good  shape  than  if  badly 
handled  or  jammed  around. 

"0.  I  am  afraid  you  don't  understand  me.  You 
don't  mean  to  say  that  in  shipping  stock  a  long  dis- 
tance on  the  train  they  will  increase  in  looks  and 
value? 

*'A.     No,  sir. 

"Q.  So  that  it  is  a  fact  that  all  stock  will  depre- 
ciate in  looks  and  value  when  they  are  shipped  a  long 
distance? 
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"A.  No,  I  don't  think  they  should  depreciate  in 
value. 

"O.     You  think  they  hold  their  own? 

*'A.  Yes,  they  hold  their  own,  as  far  as  value  is 
concerned. 

"Q.     Then  why  do  3^ou  fill  them  at  destination  ? 

"A.     Why  do  we  fill  them  ? 

"g.     Yes? 

"A.     I  don't  say  they  don't  shrink  in  weight." 

The  deposition  of  ALBERT  NOE,  heretofore  tak- 
en in  this  cause  at  Omaha,  Nebraska,  was  read  in  evi- 
dence as  follows: — 

I  live  at  Omaha,  Nebraska;  am  sixty  seven  years  of 
age;  have  lived  in  Omaha  for  the  past  twenty  five 
years ;  I  am  cattle  salesman  for  Clay  Robinson  Com- 
pany, South  Omaha ;  have  been  so  engaged  for  twenty 
five  years ;  selling  cattle  a  good  deal  longer  than  that ; 
Clay  Robinson  Company  do  business  in  South  Oma- 
ha; Clay  Robinson  Company  do  a  heavier  cattle  com- 
mission business  than  any  other  firm  there;  I  remem- 
ber the  sixteen  carloads  of  cattle,  396  head,  consigned 
by  J.  C.  Kidwell  to  Clay  Robinson  Company  which 
arrived  about  December  20th,  1909,  at  South  Omaha; 
I  sold  them  on  the  20th  day  of  December,  1909;  I  was 
looking  it  up  today  so  that  I  could  see  the  date;  I 
knew  that  it  was  along  the  latter  part  of  December; 
it  was  the  20th  day;  I  sorted  them  myself — shaped 
them  up  and  sold  them,  and  I  had  a  good  chance  to 
notice  them;  I  observed  them  carefully;  they  were 
flesh  mostly — some  feeders;  there  was  quite  a  num- 
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ber  of  the  cattle  that  showed  car  bruises ;  they  had  to 
sell  for  less  price  than  they  do  where  there  are  no 
bruises  shown ;  I  do  not  remember  anything  else  con- 
cerning the  condition  of  these  cattle  other  than  what 
I  have  stated;  when  cattle  are  handled  by  commission 
firms  at  the  stockyards,  they  are  weighed  at  the  stock- 
yard scales;  we  have  several  places  to  weigh,  and 
where  we  have  lots  of  cattle  and  they  are  crowded  we 
take  the  other  scales ;  the  stock  yards  company  have 
a  weighmaster  who  weighs  them,  but  you  can  put 
them  on  the  scales  and  weigh  them  yourself;  the 
weighing  is  not  done  at  any  particular  time;  whenev- 
er we  think  they  are  ready  for  it  to  be  done;  the  cat- 
tle are  not  weighed  when  they  first  come  from  the 
cars ;  no  they  are  fed  and  watered  and  sold  before  they 
are  weighed;  I  sold  these  cattle  to  Swift  &  Company 
and  W.  I.  Stevens;  I  sold  57  head  in  two  bunches  and 
one  single  one  besides  to  Swift  &  Company;  taking 
them  in  bunches,  I  sold  the  first  bunch  of  twenty 
three  head  weighing  twenty-eight  thousand  seven 
hundred  pounds  to  Swift  &  Company  at  four  dollars 
and  sixty  cents  per  hundred;  the  next  bunch  was  thir- 
ty-three steers,  sold  to  Swift  &  Company,  weighing 
thirty-eight  thousand  two  hundred  pounds  at  four 
cents  a  pound,  and  one  other  steer  weighing  nine  hun- 
dred pounds  to  Swift  at  $3.75  per  hundred;  we  sold 
three  hundred  twenty-nine  head  to  Stephens,  weight 
three  hundred  fifty  thousand  four  hundred  sixty 
pounds  at  four  dollars  and  thirty  cents  per  hundred, 
and  ten  head  to  Stephens,  weight  ten  thousand  six 
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hundred  forty  pounds  at  three  dollars  and  fifty  cents 
per  hundred;  the  total  weight  of  all  of  these  cattle 
was  428,900  pounds ;  T  am  familiar  at  all  times  with 
the  market  price  and  value  of  cattle  in  the  yards  at 
South  Omaha;  these  cattle  were  sold  at  the  market 
price  on  the  day  on  Avhich  they  were  sold  December 
20th,  1909;  I  sold  these  cattle  for  the  best  price  T 
could  get  for  them  in  the  condition  in  which  they 
were;  these  cattle  came  from  Oregon;  I  don't  remem- 
ber the  starting  point ;  I  figured  up  the  other  day  what 
would  be  the  average  weight  of  these  three  hundred 
and  ninety  six  head  of  cattle  in  controversy  in  this 
suit  when  they  were  sold  in  South  Omaha,  but  I  don't 
remember  now;  it  is  merely  a  matter  of  computation, 
but  I  don't  remember;  those  cattle  would  be  classed 
as  good  fair  Oregon ;  when  they  arrived  there  were  a 
few  that  we  could  sell  for  western  beef;  we  sorted 
thm  out,  but  there  were  few  western  beef — not  many 
beef — they  were  lacking  in  flesh — a  few  possibly. 

"O.  And  how  would  the  loss  of  from  160  to  167 
pounds  on  each  animal  so  shipped  as  described  in  the 
last  question  affect  the  market  price  in  South  Omaha 
per  pound  on  December  20th,  1909? 

"A.  If  it  was  shrinkage  in  flesh,  it  would  affect  it 
considerable,  as  they  should  not  sell  the  same.  They 
would  have  to  be  sold  as  feeders." 

Cross  Examination. 

Continuing  on  cross  examination,  this  witness  tes- 
tified: 
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We  have  not  sold  a  great  many  cattle  from  Oregon, 
lately;  not  the  last  few  years ;  but  we  have  sold  a  good 
many;  cattle  raised  in  that  country  wont  average  as 
high  as  cattle  raised  in  other  parts  of  the  country; 
but  we  get  some  very  high  grade  cattle  from  there; 
they  don't  average  as  high  as  those  raised  further 
east — not  as  high  a  grade;  cattle  are  classed  as  to 
quality — good,  choice  and  fair;  the  cattle  in  contro- 
versy in  this  case  we  call  good  fair  bunch  of  Oregons ; 
I  consider  that  we  got  the  market  price  for  them  on 
that  day  for  that  class ;  we  classed  them  as  fair  and 
good;  the  market  was  a  little  bit  higher  on  that  day 
than  it  had  been  for  several  da3'"S  before,  not  much 
compared  with  the  third  day  before,  that  would  have 
been  Saturday  and  we  don't  have  a  cattle  market  on 
Saturday;  I  think,  if  I  remember,  the  market  was 
strong-er  than  on  Fridav,  but  I  don't  remember  just 
how  much  stronger;  have  not  looked  it  up  closely  and 
don't  remember  exactly;  there  is  a  difference  in  class- 
ification of  cattle  if  they  are  fat  and  thin,  the  fat  cat- 
tle are  called  beef  and  the  thin  feeders ;  there  is  no  sig' 
nificance  to  the  term  cattle;  there  are  fat  steers  and 
fat  heifers  and  we  call  them  beef;  feeders  could  be 
cows,  heifers  or  steers ;  only  a  small  portion  of  these 
cattle  were  sold  as  beef;  we  classed  them  as  fair  to 
good ;  there  can  be  fair  to  good  beef  and  fair  to  good 
feeders;  we  called  them  a  fairl}'  good  bunch  of  Ore- 
gon cattle. 

The  deposition  of  J.  T.  SULLIVAN,  having  been 
heretofore  taken  at  Omaha,  Nebraska,  was  read  as 
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follows: — 

My  name  is  J.  T.  Sullivan  ;  I  live  at  1212  North  25th 
street,  South  Omaha;  I  am  foty  seven  years  of  age; 
and  am  assistant  cattle  salesman  under  Mr.  Noe  for 
Clay  Robinson  Company;  I  have  been  so  engaged  for 
twelve  or  thirteen  years ;  have  worked  for  Clay  Robin- 
son Company  since  1888;  I  was  a  hog  salesman  for 
them  for  awhile  prior  to  the  time  I  became  a  cattle 
salesman  for  them;  I  remember  these  396  head  of  cat- 
tle in  controversy  in  this  suit ;  I  saw  them  at  South 
Omaha;  these  cattle  looked  stale  Vv^hen  they  arrived; 
they  did  not  look  like  cattle  that  were  fresh ;  they 
looked  like  they  had  been  held  at  different  places; 
their  hair  turned  in  like —  that  is  what  we  term  stale 
cattle;  some  of  them  were  bruised;  this  condition  af- 
fects the  selling  price;  they  don't  bring  the  same  price 
as  fresh  cattle;  we  have  to  sell  them  for  less  than 
fresh  cattle,  of  course;  the  bruises  would  affect  the 
selling  price  of  the  cattle,  but  of  course,  that  would 
depend  upon  the  kind  of  bruises  they  were;  I  cannot 
give  the  extent  of  these  bruises,  but  the  cattle  were 
bruised  some  and  showed  rubbing  in  the  cars;  this 
would  lower  the  selling  price,  of  course;  I  have  had  no 
experience  in  shipping  cattle  from  points  as  far  west 
as  Huntington,  Oregon,  or  American  Falls,  Idaho; 
from  my  own  experience  I  know  nothing  about  the 
weight  of  cattle  at  point  of  origin,  but  cattlemen  have 
often  told  me  the  weight  of  cattle  at  the  point  of  orig- 
in; I  don't  know  as  I  have  had  any  experience  in  the 
reputed  weight  of  cattle  at  a  point  of  origin  as  far 
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west  as  Oregon  outside  of  this  particular  bunch  of 
cattle;  I  suppose  I  am  acquainted  with  the  reputed 
weight  of  cattle  at  a  point  of  origin  one  thousand 
miles  distant  from  Omaha;  if  the  reputed  weight  at 
point  of  origin  be  1250  pounds,  the  ordinary  and  usual 
shrinkage  when  they  arrive  at  South  Omaha  would 
be  about  one  hundred  pounds  per  head  on  that  weight  of 
cattle ;  it  might  run  less  than  that,  it  depends  upon  the 
cattle;  I  am  familiar  with  the  market  price  in  the 
month  of  December,  1909;  at  South  Omaha;  I  know 
what  these  cattle  sold  for;  if  these  cattle  had  suffered 
only  the  usual  shrinkage  they  having  more  flesh,  they 
would  have  brought  more  money;  they  would  have 
brought  considerable  more  money — I  couldn't  say  just 
how  much. 

Cross  Examination. 
On  cross  examination,  this  witness  testified: 
I  am  engaged  daily  in  handling  and  selling  stock  at 
South  Omaha;  have  been  since  the  20th  of  December, 
1909;  I  do  not  attempt  to  remember  every  load  of 
cattle  that  I  have  handled;  I  wouldn't  say  that  I  fre- 
quently receive  shipments  of  cattle  that  have  as  many 
in  as  this  bunch  of  cattle,  but  we  do  sometimes ;  I  have 
looked  up  the  records  on  these  cattle;  did  not  receive 
the  best  price  for  these  cattle;  any  man  can  tell  stale 
cattle  from  fresh  cattle;  I  don't  know  whether  or  not 
there  was  a  caretaker  with  these  cattle;  I  did  not  see 
him;  but  I  presume  so;  cattle  that  have  been  shipped 
fifteen  hundred  or  two  thousand  miles  are  never  as 
fresh  as  cattle  that  arrive  from  nearby  points;  they 
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are  always  more  or  less  tired,  but  not  necessarily 
bruised;  we  have  a  good  many  cattle  come  from  that 
far  and  arrive  in  good  condition ;  sometimes  cattle 
shipped  twelve  and  fifteen  hundred  miles  to  two  thou- 
sand miles  would  show  no  more  bruises  than  steers  on 
a  farm ;  a  good  deal  of  these  bruises  might  have  been 
caused  in  the  pens;  I  believe  so;  they  showed  rubbing 
in  the  cars ;  all  of  these  bruises  might  have  occurred 
outside  of  the  cars ;  they  might  have  been  bruised  by 
driving  them  into  the  cars,  or  into  the  pens  in  the 
yards;  and  they  might  have  been  bruised  while  they 
were  being  reloaded  at  points  where  they  were  unload- 
ed en  route;  possibly  they  might  have  been  bruised 
being  unloaded  into  the  pens  after  the}^  arrived  in 
South  Omaha,  but  the  chances  are  that  they  were 
that  way  before  they  were  unloaded  at  South  Omaha ; 
I  did  not  see  these  cattle  when  they  first  arrived  at 
South  Omaha;  I  saw  these  cattle  when  they  came 
from  the  chute;  they  are  first  taken  from  the  cars  to 
the  pens;  they  are  divided  up  and  put  in  where  there 
will  be  room  enough;  we  do  not  feed  them;  we  have 
no  rule  as  to  how  many  cattle  shall  be  placed  in  a  pen 
of  a  certain  size,  but  we  never  crowd  them  and  give 
them  a  fair  chance  with  room  enough  to  rest;  cattle 
sometimes  receive  bruises  and  cuts  after  they  are  un- 
loaded at  South  Omaha;  after  they  are  put  into  the 
pens  they  are  sorted  over  and  separated  into  beeves, 
feeders,  etc.;  possibly  some  bruises  might  be  caused 
by  cutting  them  out  or  sorting  them. 

JAMES  G.  KIDWELL,    being    recalled  as  ^vitncss 
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in  liis  own  behalf,  testified  as  follows: — 

"Q.  I  wish  you  would  look  at  your  memorandum 
and  see  just  what  time  you  were  loaded  and  ready  to 
leave  American  Falls,  Idaho? 

"A.     Four  forty  p.  m.,  December  ninth. 

"Q.  You  testified  yesterday  in  your  direct  exami- 
nation as  to  the  dimensions  of  the  stock  yard  at  Sho- 
shone, I  wish  you  would  state  whether  or  not  that 
was  based  on  an  estimate  or  on  actual  measurement? 

**A.  The  last  time  I  was  there,  I  measured  it;  step- 
ped the  first  time  and  mesaured  the  last;  eighty  five 
feet  wide,  one  corral,  125  feet  long;  the  runway  across 
the  outside  or  end  85  feet  was  fifteen  feet  outside.  I 
have  the  diagram  of  it  if  you  want  to  see  it." 

Counsel  for  plaintiff  here  offered  in  evidence  a 
pamphlet  for  the  purpose  of  showing  the  distance  be- 
tween the  various  stations  on  the  line  of  the  defend- 
ant's railroad  testified  to  and  also  map  showing  loca- 
tions, which  was  received  in  evidence  and  marked 
"Plaintiff's  Exhibit  No.  1,"  and  which  was  and  is  in 
words  and  figures  as  follows. 
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Miles.     Station. 

505         Payette. 

518         Weiser. 

532         Old's  Ferry. 

539         Blakes. 

541         Huntington. 
Thereupon  the  defendant  moved  for  a  nonsuit  as 
follows : 

"Comes  now  the  defendant,  the  Oregon  Short  Line 
Railroad  Company  and  moves  the  Court  for  a  judg- 
ment of  non-suit  upon  the  ground  that  a  sufficient 
case  has  not  been  made  to  submit  to  the  jury. 

''First,  whatever  if  any  delay  or  shrinkage  above  the 
normal  shrink,  as  shown  by  the  evidence,  was  caused 
by  circumstances  and  conditions  over  which  this  de- 
fendant had  no  control  and  for  which  a  carrier  is  nev- 
er held  liable  as  a  matter  of  law. 

"Second,  the  plaintiff  cannot  recover  for  alleged 
extra  feed  bill  at  Valley  for  the  reason  that  his  wit- 
nesses testified  that  it  was  the  custom  to  stop  and 
feed  cattle  at  that  point  in  order  to  fill  them  up  and 
rest  them  for  the  Omaha  market.  In  any  event,  the 
defendant  was  in  no  wise  connected  with  the  delay  at 
Valley. 

"Third,  no  recovery  can  be  had  in  this  case  on  ac- 
count of  the  alleged  rough  handling  of  the  stock,  for 
the  reason  that  plaintiffs'  w^itnesses  stated  that  the 
jars  and  shakes  referred  to  might  have  been  the  inci- 
dental jars  and  shakes  incident  to  the  operation  of  a 
long  freight  train  under  ordinarv  circumstances. 
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"Fourth,  There  is  no  evidence  showing  or  tending 
to  show  that  plaintiff's  stock  was  injured  through 
the  neghgence  of  this  defendant  while  in  transit,  and 
for  this  reason  a  verdict  for  the  plaintiff  would  be 
founded  upon  mere  conjecture  and  speculation, 

"Fifth,  Plaintiff  failed  to  prove  that  he  gave  notices 
to  the  defendant  of  his  alleged  claim  within  ten  days 
of  unloading  the  stock  at  destination  and  before  the 
stock  had  been  intermingled  with  other  stock,  as  re- 
quired b}'  the  contract  of  shipment." 

Which  motion  for  a  non-suit  the  Court  then  and 
there  sustained  as  follows: 

"This  complaint  alleges  that  on  the  fourth  day  of 
December,  the  defendant  railroad  company  received 
at  Huntington  three  hundred  and  ninety  eight  head 
of  cattle  in  good  condition  of  a  certain  average  value 
for  transportation  over  the  aforesaid  railroad  and  the 
Union  Pacific  Railroad  Company  to  South  Omaha, 
Nebraska.  That  is  the  cause  of  action  set  out  in  the 
complaint;  alleges  that  it  vv^as  received  for  that  pur- 
pose, which  would  make  it,  on  the  face  of  the  com- 
plaint, a  through  shipment,  and  in  addition  to  that 
it  was  so  treated  by  the  parties,  because  afterwards 
Mr.  Kidwell  applied  for  and  received  the  return  of  his 
over  payment.  So,  taking  the  complaint  as  it  alleges, 
I  infer  that  it  is  stated  in  the  record  as  a  through 
shipment,  and  if  it  was  a  through  shipment,  it  was 
made  under  this  bill  of  lading,  because  it  originated  at 
Baker  City  and  was  received  by  the  defendant  com- 
pany at  Huntington  under  this  particular  bill  of  lad- 
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ing,  which  was  set  out  in  the  answer  and  admitted 
by  the  reply.     So  that  I  take  it  the  question  on  this 
action,  and  the  only  question  necessary  now  for  the 
court  to  determine  is  whether  or  not  the  plaintiff  has 
complied  with  the  clause  in  this  contract  which  re- 
quired him  to  make  a  claim  for  damages  within  ten 
days  from  the  date  of  unloading  the  shipment  at  des- 
tination and  before  the  stock  had  been  mingled  with 
other  stock.    Now  the  only  evidence  in  regard  to  that 
claim  is  the  testimony  of  Mr.  Kidw^ell  that  he  told 
some  of  the  agents  along  that  line  that  he  would  have 
a  claim,  that  he  would  put  in  a  claim,  or  some  lan- 
guage of  that  kind,  but  there  is  no  evidence  he  ever 
did  put  in  a  claim,  and  I  don't  understand  for  a  ship- 
per to  simply  tell  a  station  agent  along  the  road  that 
he  proposes  to  put  in  a  claim  is  a  compliance  with  the 
provisions  of  this  contract.    That  claim  was  to  be  put 
in  in  accordance  with  the  terms  of  this  agreement  af- 
ter the  stock  had  arrived,  and  in  order  to  be  a  claim, 
it  seems  to  me  it  should  specify  in  some  way  the  na" 
ture  and  character  of  the  damages,  so  the  company 
might  be  prepared  to  make  settlement  if  it  desired  to 
do  so,  or  investigate  it,  but  it  isn't  enough  for  the  ship- 
per to  complain  to  the  agents  along  the  way  that  he 
proposes  to  put  in  a  claim,  unless  he  proceeds  to  do  it. 
Under  that  Washington  case,  as  I  remember  it,  the 
claim  was  in  fact  put  in  but  after  ten  days  and  it  was 
a  question  of  waiver,  rather  than  failure  to  put  in  a 
claim  at  all,  and  the  court  held  it  was  a  case  of  waiver, 
the  same  as  the  case  here  of  Kidwell  &  Caswell  against 
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the  Southern  Pacific.  In  that  case  Kidwell  &  Caswell 
proved  it  was  waived,  because  he  took  up  the  case  and 
was  put  off  from  time  to  time.  In  this  case  there  is  no 
provision  of  that  kind,  and  I  don't  see  any  other  way." 
I  have  examined  with  care  this  motion  for  a  direct- 
ed verdict  upon  the  ground,  among  other  things,  that 
no  claim  for  damages  was  presented  by  the  shipper  as 
required  by  the  contract  of  shipment.  Now,  it  is  said, 
in  the  first  place  that  there  are  two  shipments — two 
separate  shipments  alleged  in  the  pleadings  and  that 
I  he  contract  entered  into  at  Baker  City  could  apply 
only  to  the  first  shipment,  or  the  shipment  from  Bak- 
er City  to  Minidoka.  Now,  the  complaint  plainly  al- 
leges a  shipment  from  Huntington  over  the  lines  of 
the  Short  Line  and  Union  Pacific  to  South  Omaha ;  it 
alleges  that  the  stock  v/ere  billed  to  the  consignee  at 
Minidoka,  it  being  the  intention  of  the  plaintiff,  as 
known  to  the  defendant  to  continue  the  transportation 
from  Minidoka  to  South  Omaha,  and  that  when  the 
stock  arrived  at  Minedoka,  what  is  now  claimed  to 
through  to  South  Omaha.  The  complaint  then  al- 
leges that  during  the  shipment  from  Huntington  to 
South  Omaha,  the  stock  were  held  in  confinement 
more  than  36  hours  without  food  and  opportunity  to 
rest,  and  that  when  they  arrived  at  South  Omaha  they 
were  damaged  to  a  certain  amount,  and  a  claim  is 
made  for  the  damages  to  the  stock  incurred  en  route. 
There  is  no  separate  cause  of  action  set  out  in  the  com- 
plaint. It  is  not  alleged  that  there  was  a  shipment 
from  Hunting-ton  to  Minidoka  and  that  certain  dam- 
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ages  occurred  on  that  shipment,  and  that  there  was 
another  shipment  from  American  Falls  to  South  Oma- 
lia  and  that  certain  damages  occurred  on  that  ship- 
ment, hut  it  is  alleged  as  one  cause  of  action  and  as 
one  continuous  shipment  over  the  Short  Line  and  its 
connecting  carriers,  so  that  I  am  unable  to  construe 
the  complaint  in  any  way  other  than  as  one  continu- 
ous shipment,  and  this  is  borne  out  by  the  testimony 
in  the  case  and  the  conduct  of  the  parties.    When  the 
stock  arrived  at  Minidoka,  what  is  now  claimed  to 
be  the  end  of  the  first  shipment,  the  consignee  refused 
to  unload  them — refused  to  take  them  off  the  train. 
If  that  was  the  end  of  the  contract,  it  was  his  duty  to 
do  that ;  the  company  was  under  no  obligation  to  car- 
ry them  any  further  for  him  except  on  one  shipment, 
but  he  refused  to  unload  them  at  that  place  because 
there  was  no  proper  stock  yard  for  rest  and  feed, 
which  implies  he  considered  it  a  continuous  shipment 
and  a  place  should  be  provided — a  place  where  thev 
could  be  fed — and  not  the  end  of  the  contract  of  car- 
riage.    In  addition  to  that,  the  proof  all  through  the 
trial  has  shown  or  indicated  a  claim  on  the  part  of  the 
plaintiff  for  damage  occurring  during  the  entire  ship- 
ment, so  I  take  it  this  must  be  held  and  construed  to 
be  an  action  to  recover  damages  for  the  entire  ship- 
ment and  on  one  contract.     Now,  the  shipment  was 
made  originally  under  a  special  contract,  special  agree- 
ment in  which  it  was  stipulated  that  unless  claim  for 
loss  or  damage  or  detention  are  presented  within  ten 
days  from  the  date  of  the  unloading  of  the  stock  at 
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destination  and  l^cfore  the  stock  has  been  intermin- 
gled with  other  stock,  such  claim  shall  be  deemed 
waived  and  the  carrier  and  each  thereof  shall  be  dis" 
charged  of  liability.  Now,  this  provision  has  been 
held  by  the  courts  of  Oregon  and  by  the  courts  gener- 
ally to  be  a  reasonable  and  valid  stipulation  and  one 
that  the  shipper  is  required  to  comply  with  before  he 
has  a  cause  of  action  against  the  transportation  com- 
pany, and  its  purpose  if  manifestly  to  enable  the  car- 
rier to  make  inquiry  as  to  the  amount  of  the  damages 
in  the  first  place — give  him  an  opportunity  to  make  in- 
quiry as  to  the  amount  of  the  damages  before  the 
stock  has  been  mingled  with  other  stock;  and  in  the 
second  place,  give  it  an  opportunity  to  settle  the  claim 
if  it  is  desired  to  do  so  without  action,  and  under  this 
provision,  as  I  understand  the  law,  the  shipper  can- 
not maintain  an  action  until  he  makes  his  claim  unless 
it  has  been  waived  by  the  action  and  conduct  of  the 
carrier.  Now,  many  cases  have  been  cited  and  my  at- 
tention has  been  called  to  several  cases  holding  that 
where  the  contract  of  shipment  is  to  a  destination  off 
of  the  line  of  the  initial  carrier,  at  which  time  the  ini- 
tial carrier  has  no  agent,  certain  stipulations  in  the 
contract  are  void  because  they  are  unreasonable.  Now, 
in  the  Minnesota,  Texas,  Missouri  and  Illinois  cases 
to  which  my  attention  has  been  called,  the  action  was 
i':;]iainst  the  initial  carrier  and  the  contracts  provided 
that  the  notice  of  claim  for  damages  should  be  given 
to  the  agent  of  the  initial  carrier  and  before  the  stock 
was  removed,  and  the  courts  held  that  this  stipulation 
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was  unreasonable  and  void  where  the  destination  was 
at  a  point  not  on  the  Hne  of  the  initial  carrier  and  at 
which  the  initial  carrier  had  no  agent  to  whom  claim 
for  damages  could  be  made.  In  the  Virginia  case  the 
contract  provided  that  the  claim  must  be  filed  with 
the  carrier,  assording  to  law  within  five  days,  and  the 
Utah  case  holds  that  a  provision  similar  to  this  in  this 
contract  would  not  be  presumed  reasonable  but  the 
burden  was  on  the  railway  company  to  show  that  it 
was  reasonable  in  fact,  and  that  is  not  in  line  with  the 
decision  in  this  state,  nor,  as  I  understand,  in  line  with 
the  general  authorities  upon  this  question. 

Now  it  may  be  and  is  quite  probable  that  under  this 
contract,  since  the  claim  for  damages  must  be  made  at 
the  point  of  destination,  that  a  claim  made  to  the 
agent  of  the  connecting  carrier  at  that  place  v^'ould 
Jiave  complied  with  the  terms  of  this  contract.  In  oth- 
er words,  it  is  probable  that  this  contract  contemplat- 
ed that  the  agent  of  the  connecting  carrier  at  the  point 
of  destination  should  be  the  agent  of  the  initial  carrier 
and  any  of  the  connecting  carriers  for  the  purpose  of 
receiving  a  claim  for  damages,  but  in  this  case  the  evi- 
dence shows  that  no  claim  for  damages  was  made  at 
all.  Mr.  Kidwell  says  that  he  told  the  agents  along 
the  line,  several  of  them,  and  I  believe  at  South  Oma- 
ha, that  he  would  make  a  claim  for  damages,  or  that 
he  would  insist  upon  a  claim,  but  he  did  not  make 
any;  he  did  not  undertake  to  make  any  formal  claim 
for  the  loss  or  damage,  and  as  I  view  the  law,  that  is 
a  condition  precedent  to  his  right  to  maintain  this  ac- 
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tion,  and  under  that  view  I  am  constrained  to  hold 
that  the  motion  for  a  non  suit  is  well  taken  and  should 
be  allowed. 

To  which  ruling  of  the  court  counsel  for  the  plain- 
tiff then  and  there  excepted,  which  exception  was  al- 
lowed by  the  court. 
UNITED  STATES  OF  AMERICA, 

District  of  Oregon — ss. 

The  foregoing  bilU  of  exceptions  contains  all  the 
proofs  make,  evidence  adduced,  and  proceedings  had, 
upon  the  trial  of  this  action  before  me,  R.  S.  Bean, 
Judge  of  the  District  Court  of  the  United  States  for 
the  District  of  Oregon. 

And,  now,  that  the  foregoing  matters  may  be  made 
a  part  of  the  record,  the  undersigned,  judge  of  the 
District  Court  of  the  United  States  for  the  District 
of  Oregon,  at  the  request  of  the  plaintiff,  James  G. 
i'.idwell,  doth  hereby  allow,  settle  and  sign,  within  the 
time  allowed  by  the  law  and  the  order  of  this  court, 
the  foregoing  bill  of  exceptions,  and  order  the  same 
to  be  filed. 

Dated  this  29th  day  of  August,  1912.        ^ 

R.  S.  BEAN, 
District  Judge. 

[Endorsed]:  Bill  of  Exceptions.  Filed  Sep.  20, 
1912. 

A.  M.  CANNON, 
Clerk  U.  S.  District  Court. 

And  afterv/ards,  to  wit,  on  the  3  day  of  December 
1912  there  was  duly  filed  in  said  Court,  a  Petition 
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for  Writ  of  Error  in  words  and  figures  as  follows, 
to  wit: 

[Petition  for  Writ  of  Error.] 

(Title.) 

To  the  Honorable  the  Judges  of  the  District  Court 
of  the  United  States  for  the  District  of  Oregon: 

Your  petitioner  herein,  James  G.  Kidw^ell,  brings 
this,  his  petition  for  a  writ  of  error  to  the  District 
Court  of  the  United  States  for  the  District  of  Oregon, 
and  thereupon  your  petitioner  shows: — 

That  on  the  11th  day  of  June,  1912,  there  was  ren- 
dered and  entered  in  the  District  Court  of  the  United 
States  for  the  District  of  Oregon  a  judgment  against 
your  petitioner  in  favor  of  the  above  named  defend- 
ant, the  Oregon  Short  Line  Railroad  Company,  that 
the  complaint  of  your  petitioner  herein  be  dismissed 
and  that  said  defendant  recover  its  costs  and  disburse- 
ments from  your  petitioner  herein  taxed  at  $256.85, 
and  that  execution  issue  therefor  in  an  action  thereto- 
fore begun  and  then  pending  therein  upon  a  trial  of 
said  action  and  the  sustaining  of  the  defendant's  mo- 
tion for  a  nonsuit  1)y  the  court;  and  your  petitioner 
shows  that  there  was  manifest  error  in  the  record  and 
proceedings  had  in  said  cause  and  in  the  rendition  of 
said  judgment  to  the  great  injury  and  damage  of  your 
petitioner  all  of  v/hich  error  will  be  made  more  fully 
to  appear  by  an  examination  of  said  record  and  es- 
pecially by  the  bill  of  exceptions  b}^  your  petitioner 
tendered  and  filed  therein  and  by  the  assignment  of 
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errors  filed  herewith. 

To  the  end,  therefore,  that  the  said  judgment  and 
proceedings  may  be  reviewed  by  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  your 
petitioner  now  prays  that  a  WRIT  OF  ERROR  may 
be  issued  directed  to  the  said  District  Court  of  the 
United  States  for  the  District  of  Oregon  returnable 
according  to  law  and  practice  of  the  Court,  and  that 
there  be  directed  to  be  returned  pursuant  thereto  a 
true  copy  of  the  record,  bill  of  exceptions,  assign- 
ments of  error,  and  all  proceedings  had  in  the  said 
cause  in  which  said  judgment  was  rendered  against 
your  petitioner  that  the  same  may  be  removed  into 
the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  to  the  end  that  the  error,  if  any  has 
happened,  may  be  duly  corrected  and  full  and  speedy 
justice  done  your  petitioner,  and  that  the  judgment 
rendered  in  this  cause  may  be  reversed  and  held  for 
naught  and  said  cause  be  remanded  for  further  pro 
ceedings,  and  that  an  order  may  be  made  fixing  th^- 
amount  of  bonds  in  said  cause  upon  said  writ  and  for 
such  other  orders  and  process  as  may  be  required 
herein. 

SHARPSTEIN  &  SHARPSTEIN, 
and  KING  &  SAXTON, 
Attorne3^s  for  Plaintiff  and  Petitioner. 

[Endorsed]  :     Petition  for  Writ  of  Error.     Filed 
Dec.  3,  1912. 

A.  M.  CANNON, 
Clerk  U.  S.  Dist.  Court. 
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And  afterwards,  to  wit,  on  Tuesday,  the  3  day  of  De- 
cember 1912  the  same  being  the Judicial  day 

of  the  Regular  November  1912  Term  of  said 
Court;  Present:  the  Honorable  R.  S.  BEAN 
United  States  District  Judge  presiding,  the  fol- 
lowing proceedings  were  had  in  said  cause,  to- 
wit: 

[Order  Allowing  Writ  of  Error.] 

(Title.) 

Now  at  this  time  comes  the  plaintiff  by  F.  INI.  Sax- 
ton,  of  counsel,  and  presents  to  the  Court  a  Petition 
praying  for  the  allowance  of  a  Writ  of  Error  in  the 
above  entitled  cause  and  also  presents  with  said  Pe- 
tition his  assignments  of  error  and  moves  the  Court 
for  an  order  allowing  said  Writ  and  fixing  the  amount 
of  bonds  to  be  given  by  said  petitioner  thereon. 

Whereupon,  it  is  Ordered  that  a  Writ  of  Error  in 
this  cause  be  and  the  same  is  hereby  allowed  as  prayed 
for  in  said  Petition  and  that  said  plaintiff  give  a  bond 
as  provided  by  law  in  the  sum  of  One  Thousand  Dol- 
lars. 

R.  S.  BEAN, 

Judge. 
And  afterwards,  to  wit,  on  the  3  day  of  December, 
1912  there  was  duly  filed  in  said  Court,  Assir^n 
ments  of  Error  in  words  and  figures  as  follows, 
to  wit: 

[Assignments  of  Error.] 

(Title.) 
Comes  now  the  plaintiff  and  files  the  following  As- 
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signment  of  Errors  upon  which  he  will  rely  upon  his 
prosecution  of  the  writ  of  error  in  the  above  entitled 
cause,  to  wit: — 

I. 
That  the  District  Court  of  the  United  States  for  the 
District  of  Oregon  erred  in  sustaining  defendant's  mo- 
tion for  a  nonsuit  tipon  the  trial  of  said  cause  after 
plaintiff  had  introduced  his  testimony  and  rested. 

11. 
That  said  Court  erred     in     rendering     judgment 
against  plaintiff  and  in  favor  of  defendant  dismissing 
said  cause  upon   the  completion  of  plaintiff's  testi- 
mony upon  the  trial  of  said  cause. 

WHEREFORE,  The  Plaintiff  prays  that  the  Judg- 
ment of  said  Court  be  reversed  and  that  said  cause  be 
remanded  for  a  new  trial. 

SHARPSTEIN  &  SHARPSTEIN, 
and  KING  &  SAXTON, 

Attorneys  for  Plaintiff. 

[Endorsed] :    Assignment  of  Errors.    Filed  Dec.  3, 
1912. 

A.  M.  CANNON, 
Clerk  U.  S.  District  Court. 

And  afterwards,  to  wit,  on  the  3  day  of  December  1912 
there  was  duly  filed  in  said  Court,  a  Bond  in 
words  and  figures  as  follows,  to  wit: 

[Bond.] 

(Title.) 

KNOW  ALL   MEN   BY  THESE  PRESENTS, 
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That  We,  James  G.  Kidwell,  and  H.  H.  Trowbridge 
and  y.  C.  Lonergan  are  held  and  firmly  bound  unto 
the  defendant,  Oregon  Short  Line  Railroad  Company, 
in  the  sum  of  One  Thousand  Dollars,  to  be  paid  to  the 
said  Oregon  Short  Line  Railroad  Company,  its  suc- 
cessors and  assigns. 

To  which  payment,  well  and  truly  to  be  made  we 
l)ind  ourselves,  and  each  of  us  jointly  and  severally, 
and  our  heirs,  executors  and  administrators  firmly 
by  these  presents. 

Sealed  with  our  seals  and  dated  this  30th  day  of 
November  1912. 

WHEREAS,  the  above  named  James  G.  Kidwell 
has  sued  out  a  writ  of  error  in  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  to  reverse 
the  judgment  in  the  above  entitled  court  entered  by 
the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Oregon. 

NOW,  THEREFORE,  the  Condition  of  this  obli- 
gation is  such  that  if  the  named  James  G.  Kidwell 
shall  prosecute  said  Writ  to  effect  and  answer  all- 
costs  if  he  shall  fail  to  make  good  his  plea,  then  thiF 
obligation  shall  be  void,  otherwise  to  remain  in  full 
force  and  virtue. 

JAMES  G.  KIDWELL. 
H.  H.  TROWBRIDGE. 
J.  C.  LONERGAN. 

United  States  of  America, 
District  of  Oregon. — ss. 

I,  H.  H.  Trowbridge  and  I,  J.  C.  Lonergan  l)eing 
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first  duly  sworn,  depose  and  say:  that  I  am  one  of  the 
sureties  in  the  foregoing  bond,  that  T  am  a  resident 
and  householder  within  said  district  and  that  I  am 
worth  in  property  situated  therein  the  sum  of  Two 
Thousand  Dollars  over  and  above  all  my  just  debts 
and  liabilities  and  exclusive  of  property  exempt  from 
execution. 

H.  H.  TROWBRIDGE. 

J.  C.  LONERGAN. 
Subscribed  and  sworn  to  before  me  this  30th  day  of 
November,  1912. 

JULIUS  COHN. 
Notary  Public  for  Oregon. 
(Notarial  Seal) 

Examined  and  approved  this  3  day  of  Dec.  1912. 

R.  S.  BEAN, 

Judge. 
[Endorsed]:    Bond.    Filed  Dec.  3,  1912. 

A.  M.  CANNON, 
Clerk  U.  S.  Dist.  Court. 

And  afterwards,  to  wit,  on  the  4  day  of  December 
1912  there  was  duly  filed  in  said  Court,  a  Writ 
of  Error  in  words  and  figures  as  follows,  to  wit: 

[Writ  of  Error.] 

In  flic  United  States  Cireuit  Court  of  Appeals  for  the 
Ninth  District. 

JAMES  G.  KIDWELL, 

Plaintiff  in  Error, 

vs. 
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OREGON    SHORT     LINE     RAILROAD     COM- 
PANY, a  Corporation, 

Defendant  in  Error. 

THE  UNITED  STATES  OF  AMERICA,— ss. 
THE  PRESIDENT  OF  THE  UNITED  STATES 
OF  AMERICA. 

To  the  Judges  of  the  District  Court  of  the  United 
States  for  the  District  of  Oregon : 
GREETING: 

Because  in  the  records  and  proceedings,  as  also  in 
the  rendition  of  the  judgment  of  a  plea  which  is  in  the 
District  Court  before  the  Honorable  R.  S.  Bean  one 
of  you,  between  James  G.  Kidwell  plaintiff  and  plain- 
tiff in  error,  and  Oregon  Short  Line  Railroad,  a  cor- 
poration, defendant  and  defendant  in  error,  a  mani- 
fest error  hath  happened  to  the  great  damage  of  the 
said  Plaintiff  in  Error,  as  by  complaint  doth  appear; 
and  we,  being  willing  that  error,  if  any  hath  been, 
should  be  duly  corrected,  and  full  and  speedy  justice 
done  to  the  parties  aforesaid,  and,  in  this  behalf,  do 
command  you,  if  judgment  be  therein  given,  that  then, 
under  your  seal,  distinctly  and  openly,  you  send  the 
record  and  proceedings  aforesaid,  wnth  all  things  con- 
cerning the  same,  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit,  together  with  this 
writ,  so  that  3'ou  have  the  same  at  San  Francisco, 
California,  v\'ithin  thirty  days  from  tlie  date  hereof, 
in  the  said  Circuit  Court  of  Appeals  to  be  then  and 
there  held;  that  the  record  and  proceedings  afore- 
said, being  then  and  there  inspected,  the  said  Circuit 
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Court  of  Appeals  may  cause  further  to  be  done  therein 
to  correct  that  error,  what  of  right  and  according  to 
the  laws  and  customs  of  the  United  States  of  America 
should  be  done. 

WITNESS    the     HONORABLE    EDWARD 
DOUGLAS  WHITE, 

Chief  Justice  of  the  Supreme  Court  of  the  United 
States  this  3  day  of  December  1912. 
[L.  S.]  A.  M.  CANNON, 

Clerk  of  the  District  Court  of  the  United 
States  for  the  District  of  Oregon. 

By Deputy. 

[Endorsed]  :  Writ  of  Error.    Filed  Dec.  4,  1912. 

A.  M.  CANNON, 
Clerk,  U.  S.  District  Court,  Oregon. 

And  afterwards,  to  wit,  on  the  3  day  of  December 
1912  there  was  duly  filed  in  said  Court,  a  Cita- 
tion on  Writ  of  Error  in  words  and  figures  as 
follows,  to  wit: 

[Citation  on  Writ  of  Error.] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

JAMES  G.  KIDWELL, 

Plaintiff, 
vs. 

OREGON    SHORT    LINE    RAILROAD     COM- 
PANY, a  Corporation, 

Defendant. 
United  States  of  America, 

District  of  Oregon — ss. 
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The  President  of  the  United  States  to  the  Oregon 

Short    Line    Raih^oad     Company,  a  Corporation, 
GREETING: 

You  are  hereby  cited  and  admonished  to  be  and 
appear  before  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit,  at  San  Francisco,  CaHfornia,  with- 
in thirty  days  from  the  date  hereof,  pursuant  to  a  writ 
of  error  filed  in  the  office  of  the  clerk  of  the  District 
Court  of  the  United  States  for  the  District  of  Ore- 
gon in  the  above  entitled  cause,  wherein  James  G. 
Kidwell  is  plaintiff  in  error  a,nd  you  are  defendant  in 
error,  to  show  cause,  if  any  there  be,  why  the  judg- 
ment in  the  said  writ  of  error  mentioned  should  not 
be  corrected  and  speedy  justice  should  not  be  done 
to  the  parties  in  that  behalf. 

Witness  the  Honorable  Edward  Douglas  White, 
Chief  Justice  of  the  United  States,  this  3rd  day  of 
December,  1912, 

R.  S.  BEAN, 

Judge. 

Due  service  of  the  foregoing  citation  is  hereby  ac- 
cepted in  Multnomah  County,  Oregon,  this  3rd  day  of 

December,  1912. 

A.  C.  SPENCER, 

of  Attorneys  for  Defendant,  Oregon 

Short  Line  Railroad  Company. 

[Endorsed]  :    Citation.    Filed  Dec.  3,  1912. 

A.  M.  CANNON, 

Clerk  U.  S.  District  Court. 

And  afterwards,  to  wit,  on  Tuesday,  the  31  day  of 
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December  1912  the  same  being  the Judicial 

day  of  the  Regular  November  1912  Term  of 
said  Court;  Present:  the  HONORABLE  R.  S. 
BEAN  United  States  District  Judge  presiding, 
the  following  proceedings  were  had  in  said  cause, 
to- wit : 
[Order  Enlarging  Time  to  File  Record.] 

In  the  District  Court  of  the  United  States  for  the 
District  of  Oregon. 

JAMES  G.  KIDWELL, 

Plaintiff, 
vs. 
OREGON     SHORT    LINE    RAILROAD     COM- 
PANY, a  corporation, 

Defendant. 
December  31,  1912. 
Now,  at  this  day,  for  good  cause  shown,  it  is  or- 
dered that  plaintiff's  time  for  filing  the  record  and 
docketing  this  cause  on  writ  of  error  in  the  United 
States  Circuit  Court  of  Appeals,  Ninth  Circuit,  be, 
and  the  same  is  hereby,  enlarged  and  extended  ninety 
days  from  this  date. 

CHAS.  E.  WOLVERTON, 

Judge. 


)b 


NO.  2247 

In  the 


United  States  Circuit  Court 
of  Appeals 

For  the  Ninth  Circuit 


JAMES  G.  KIDWELL, 

Plaintiff  in  Error, 
vs. 
OREGON  SHORT  LINE  RAIL- 
ROAD COMPANY,  a  Corporation, 

Defendant  in  Error. 


BRIEF  OF  PLAINTIFF  IN  ERROR. 


Writ  of  Error  to  the  District  Court  of  the  United  States 
for  the  District  of  Oregon. 


SHARPSTEIN  &  SHARPSTEIN  of  Walla  Walla, 
Washhigton,  and  KING  h  SAXTON,  of  Portland, 


Oregon, 


Attorneys  for  Plaintiff  in  Error. 


P.  L.  WILLIAMS,  of  Salt  Lake  City,  Utah,  and 
W.  W.  COTTON,  A.  C.  SPENCER  and  W.  A. 
ROBBINS,  of  Portland,  Oregon, 

Attorneys  for  Defendant  in  Error. 


4 

STATEMENT. 

This  action  was  instituted  by  the  plaintiff  in  error, 
James  G.  Kidwell,  hereinafter  called  the  plaintiff, 
against  the  defendant  in  error,  the  Oregon  Short  IJne 
Railroad  Company,  hereinafter  called  the  defendant,  in 
the  Circuit  Court  of  the  State  of  Oregon  for  the  County 
of  Baker  for  the  recovery  of  $4,927.00,  as  damages 
suffered  by  the  plaintiff  by  reason  of  the  shipment  of 
16  carloads  of  cattle  from  Baker,  Oregon,  on  December 
3,  1909,  over  the  line  of  railroad  of  the  defendant.  On 
petition  of  the  defendant  said  cause  was  removed  to  the 
Circuit  (now  the  District)  Court  of  the  United  States 
for  the  District  of  Oregon.  The  cause  having  been  put 
at  issue  by  the  pleadings  came  on  for  trial  on  July  7, 
1912,  before  Judge  R.  S.  Bean  and  a  jury;  and  the 
plaintiff  having  introduced  his  testimony  and  rested,  the 
defendant  filed  its  motion  for  a  nonsuit,  which  motion 
was  sustained  by  the  Court  and  a  judgment  dismissing 
said  cause  granted  and  entered. 

The  only  assignments  of  error  are  the  sustaining  of 
said  motion  for  a  nonsuit  and  the  granting  of  said 
judgment  dismissing  said  cause. 

POINTS  AND  AUTHORITIES. 

I. 

Where  a  carrier  keeps  livestock  in  its  cars  for  more 
than  twenty-eight   consecutive   hours,   contrary"  to  the 


J.S.  ^78.  So. Vac, 157  Fed. 459, 463. 
J.S,  vs.  Kansas  City  Southern  By. 

Co. ,189  Fed. 471, 479. 
a.S.  vs.  Union  Pac.169  Fed.  68. 


provisions  of  the  statute,  such  act  constitutes  negligence 
per  se,  and  the  carrier  is  hable  not  only  for  the  penalty 
prescribed,  but  also  for  any  damage  or  injury  that  may 
thereby  be  sustained  by  the  owner  of  the  stock. 

Bcynolds  vs.  Great  Northern  Rij.  Co.,  40 
Wash.  163,  111  Am.  St.  883,  891. 

Nashvile  R.  Co.  vs.  Heggie,  80  Ga.  210, 
22  Am.  St.  453,  455; 

Baltimore  etc.  R.  Co.  vs.  Wood,  130  Ky. 
839,  114  S.  AV.  734; 

Cincinnati  etc.  R.  Co.  vs.  Guering,  30  Ky. 
Law  llep.  1180,  100  S.  W.  825. 

II. 

The  Carmack  Amendment  to  the  Hepburn  Aci; 
provides:  "That  any  common  carrier,  railroad  or  trans- 
portation company  receiving  property  for  transportation 
from  a  point  in  one  state  to  a  point  in  another  state  shall 
issue  a  receipt  or  bill  of  lading  therefor  and  shall  be 
liable  to  the  lawful  holder  thereof  for  anv  loss,  damage 
or  injury  to  such  property  caused  b}'  it  or  by  any  common 
carrier,  railroad  or  transportation  companj^  to  which 
such  property  may  be  delivered  or  over  whose  line  or 
lines  such  property  may  pass,  and  no  contract,  receipt, 
rule  or  regulation  shall  exempt  such  common  carrier, 
railroad  or  transportation  company  from  the  liability 
hereby  imposed :    Provided,  That  nothing  in  this  section 
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shall  deprive  anj^  holder  of  such  receipt  or  bill  of  lading 
of  any  remedy  or  right  which  he  has  under  existing  law." 
1909  Suppl.  Fed.  Stat.  Ann,  273. 

III. 

The  burden  of  proving  the  reasonableness  of  a  pro- 
vision of  a  limited  liability  contract  of  affreightment 
requiring  notice  of  claims  for  loss  or  damage  as  well  as 
plaintiff's  failure  to  comply  with  the  terms  of  such  pro- 
vision is  upon  the  carrier. 

Hutchinson  on  Carriers  (3d  ed.),  Sec.  447 
and  cases  cited. 

Houtz  vs.  Union  Pacific  R.  Co.,  33  Utah, 
175,  93  Pac,  439,447; 

Ft.  Worth  etc.  R.  Co.  vs.  Greathouse,  82 
Tex.  129;  17  S.  W.  834,  838  Sec.  8; 

Cooc.  vs.  Vermont  Cent.  R.  Co.,  170  Mass., 
129,  49  N.  E.  97,  101; 

St.  Louis  etc.  R.  Co.  vs.  Hayes,  13  Tex. 
Civ.  App.  577,  35  S.  W.  476  Sec.  2; 

Hatch  V.  Minneapolis  etc.  R.  Co.,  15  X. 
D.  491,  107  N.  W.  1087,  1088; 

St.  L.  &  .9.  F.  R.  Co.  vs.  Bri/ce,  110  S.  W. 

529. 
6  Cyc.  p.  507,  and  cases  cited. 


5  Am.  &  Eng.  Enc.  Law  (2d  Ed.),  p.  325 
Sec.  4,  and  cases  cited. 

IV. 

Since  the  purpose  of  a  provision  in  a  limited  liability 
contract  requiring  notice  of  loss  or  damage  is  to  afford 
the  carrier  a  prompt  opportunitj'^  to  investigate  the 
nature  and  extent  of  an  alleged  injury,  such  provision 
will  be  construed  as  referring  only  to  claims  for  injuries 
to  the  stock  themselves,  and  not  to  claims  for  damages 
arising  from  a  decline  in  the  market  or  extra  feed  due  to 
delays  by  the  carrier. 

Hutchinson  on  Carriers    (3d  Ed.),   Sec. 

445. 
Klass  Commission  Co.  vs.  Wabash  R.  Co., 

80  Mo.  App.  164,  168; 
Kramer  vs.  Chicago  etc.  R.  Co.,  101  Iowa 

178;  TON.  W.  119; 
Pecos  4  31.  T.  R.  Co.  vs.  Evans-Snyder- 

Buell  Co.,  100  Tex.  190,  97  S.  W.  466; 
Estes  vs.  Denver  etc.  R.  Co.,  49  Colo.  378, 

113  Pac.  1005,  1009; 
St.  Louis  etc.  R.  Co.  vs.  Hurt,  135  S.  W. 

599; 
Loeh  vs.  JVabash  R.  Co.,  Mo.  85  S.  W. 

118; 
Aull  vs.  Railroad,  116  S.  W.  1122. 
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V. 


Notice  to  last  carrier  is  sufficient. 

Rij.   Co.  vs.  Heyser,  95   Ark.   412,   130 
S..W.  502. 

VI. 

The  payment  of  the  "regular  tariff  rate"  by  a  shipper 
entitles  him  to  transportation  of  his  goods  by  the  carrier 
without  any  limitation  upon  the  carrier's  liability,  not- 
withstanding any  provisions  of  the  contract  to  the 
contrary. 

Holland   vs.    Chicago   etc.   R.    Co.,    123 

S.  W.  987; 
George  vs.  By.  Co.,  214  Mo.  551;   113 

S.  W.  1099;  127  Am.  St.  690,  693,  699; 
Besheer  vs.  St.  Louis  etc.  R.  Co.,  131  S. 

W.  767; 
Burns  vs.  Chicago  etc.  R.  Co.,  132  S.  W.  1. 

VII. 

A  limited  liability  contract  of  affreightment  must 
be  supported  by  an  independent  consideration. 

Hutchinson  on  Carriers    (3d  Ed.),  Sec. 

475. 
George  vs.  Ry.  Co.,  214  Mo.  551 ;  127  Am. 

St.  690,  695. 
6  Cyc.  p.  395,  Sec.  e,  and  cases  cited. 
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5  Am.  &  Eng.  Enc.  Law  (2d  Ed.) ,  p.  298, 
subd.  5b  and  cases  cited. 

FACTS  PROVEN. 

The  hi!i  of  exceptions  brings  np  all  of  the  evidence, 
from  which  it  will  appear  that  plaintiff  herein   (Tran- 
script, p.  41),  when  he  billed  said  cattle  at  Baker  City, 
Oregon,  over  the  O.  R.  &  N.  Co.  railroad,  stated  to  the 
agent  that  he  wanted  to  ship  to  South  Omaha  with  a  feed 
in  transit  rate  to  some  point  in  Idaho  around  American 
Falls  or  JMinidoka,  provided  there  were  good  feed  yards 
there.    After  investigation  said  agent  reported  to  plain- 
tiff that  he  had  no  feed  in  transit  rate  and  advised  plain- 
tiff to  bill  them  local  to  Minidoka,  where  he  said  (Tr. 
p.  42)  there  were  good  feed  yards.     Accordingly  these 
16  cars  of  cattle  were  billed  to  Minidoka,  Idaho.   There 
were  398  head  of  these  cattle.    They  were  all  loaded  and 
billed  (Tr.  p.  42)  and  ready  to  leave  Baker  City  at  7:45 
o'clock  p.  m.  on  December  3,  1909,  but  the  train  did  not 
get  started  until  9 :05  o'clock  of  that  day.    They  arrived 
in  Huntington  at  2:30  o'clock  the  next  morning  when 
the}^  were  turned  over  to  the  Oregon  Short  Line  Railroad 
Company,  the  defendant.     The  line  of  railroad  of  the 
defendant  extends  from  Pluntington,  Oregon,  to  Gran- 
ger, Wyoming,  a  distance  of  541  miles   (Tr.  pp.  161- 
164).     This  shipment  of  cattle  was  delayed  at  Hunt- 
ington while  an  engine  was  brought  from  Glens  Feny, 
267  miles,  to  pull  them  (Tr.  p.  42).     Leaving  Hunt- 
ington, they  reached  Glens  Ferrj^  at  8:00  o'clock  p.  m. 
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December  4,  after  experiencing  a  great  deal  of  switch- 
ing and  jamming  and  standing  upon  side  tracks 
(Tr.  p.  43).  At  (ilens  Ferry,  plaintiff,  upon  demand 
of  defendant,  signed  a  release  allowing  the  cattle  to  be 
run  for  36  hours.  The  rougli  treatment  of  these  cattle 
by  jamming,  switching  and  standing  on  side  tracks  con- 
tinued until  Shoshone  was  reached  at  3:30  a.  m.  Decem- 
ber 5  (Tr.  p.  44).  Several  hours  w^ere  consumed  at 
Shoshone  in  endeavoring  to  determine  whether  the  cattle 
should  be  unloaded  for  rest,  feed  and  v.ater  (Tr.  pp. 
44-47).  The  plaintiff  examined  the  yards  and  found 
that  it  would  require  yards  four  times  their  size  properly 
to  rest,  feed  and  water  said  398  head  of  cattle,  and 
besides  there  was  neither  feed  nor  water  that  could  be 
had.  The  plaintiff  demanded  that  the  cattle  should  be 
run  on  to  ^Minidoka,  their  destination.  The  defendant 
kept  these  cattle  standing  on  side  track  at  Shoshone 
from  3:30  a.  m.  until  11 :00  a.  m. 

XO  STOP  AT  MINIDOPvA. 

Finally,  after  a  delay  of  seven  and  one-half  hours  at 
Shoshone,  an  engine  was  put  on  and  the  cattle  started 
toward  their  destination,  but  they  did  not  stop  there 
(Tr.  p.  48).  They  went  right  on  through  ^linidoka  to 
American  Falls,  a  distance  of  33  miles.  The  record 
(Tr.  pp.  47-48)  disclosed  the  reason.  There  were  no 
feed  yards  at  all  at  Minidoka,  and  had  not  been  for  six 
or  eight  months,  and  they  reached  American  Falls  at 
4:03  p.  m.  December  5,  where  the  cattle  were  unloaded 
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after  having  been  held  without  being  unloaded  for  rest, 
feed  or  water  from  7:05  p.  m.  of  December  3,  to  4:03 
p.  m.  of  December  5,  being  43  hours  and  18  minutes, 
allowing  one  hour  for  change  from  Pacific  to  Mountain 
time. 

EFFECT  OF  TREATMEXT  OX  CATTLE. 

Plaintiff  describes  the  condition  of  tliese  cattle  when 
they  reached  American  Falls,  as  follows  (Tr.  p.  50)  : 
"They  were  badly  bruised  and  awfully  bad  shrunk, 
drawn,  awfully  drawn  up  and  they  was  bruised  and  the 
hair  was  rubbed  off  lots  of  them;  this  condition  was 
caused  bv  bad  handling  and  standing  alono^  siding:  alonsr 
the  railroad  from  Huntington  to  American  Falls;  from 
my  experience  as  a  cattle  shipper,  I  would  say  that 
standing  cattle  on  siding  causes  them  to  get  nervous  and 
restless,  to  fight,  and  lay  down,  get  down  in  the  car  and 
tromp  each  other,  jamming  cattle  causes  them  to  get 
bruised,  rubbed,  they  get  down  and  rub  each  other,  crowd 
up  and  skin  up  all  the  way  along  when  they  are  jamming 
and  unloading  rough ;  if  cattle  go  for  a  long  period  with- 
out food,  rest  or  water,  it  causes  them  to  get  down,  if  you 
stand  cattle,  if  you  overrun  them,  if  you  keep  them  on 
cars  too  long,  thej^  were  going  to  get  tired,  quit,  and  lay 
down  and  fall  down  and  bruise  up;  they  shrink  away; 
they  shrink  all  the  time  after  they  begin  to  bruise;  if 
thej^  get  bruised  up  and  sored  up  they  begin  to  shrink 
and  shrink  fast;  these  cattle  v.ere  in  good  condition  when 
they  arrived  in  Huntington,  Oregon,  all  standing  and 
all  right." 
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At  American  Falls  (Tr.  p.  51)  the  plaintiff  paid  the 
freight  from  Baker  City  to  Minidoka  according  to  the 
billing,  no  charges  being  made  by  the  defendant  from 
Minidoka  to  American  Falls,  and  took  j:!ossession  of  the 
cattle  and  put  them  in  a  good  pasture  (Tr.  p.  49),  where 
there  was  lots  of  grass  and  fed  them  hay  in  addition. 

PLAINTIFF  ABANDONS  ORIGINAL 
INTENTION. 

Plaintiff's  intention  originally  (Tr.  p.  94)  was  to 
hold  these  cattle  on  feed  in  Idaho  for  the  purpose  of 
shipping  them  on  to  the  eastern  market  at  Omaha  when- 
ever the  market  was  inviting;  as  he  puts  it  "speculating 
upon  the  possibilitj^  of  a  better  market."  However,  they 
were  so  sore,  bruised  and  drawn  vv^hen  they  reached 
American  Falls  (Tr.  p.  45),  that  plaintiff  decided  that 
he  would  have  to  hold  them  too  long,  five  or  six  v/eeks, 
to  get  them  back  on  their  feed  like  they  were  v/hen  they 
started,  or  like  they  would  have  been  with  good 
treatment. 

SECOND  SHIPMENT. 

Hence,  after  a  rest  of  four  days  near  American  Falls, 
plaintiff  decided  to  ship  to  South  Omaha  and  did  ship 
these  cattle  to  South  Omaha  (Tr.  p.  51),  under  a  new 
contract  and  billed  at  local  rate.  He  left  American  Falls 
at  4:40  o'clock  p.  m.  December  9,  and  after  much  rough 
treatment  and  delays  (Tr.  p.  54)  arrived  in  Green  River 
at  10:40  p.  m.  December  10  (Tr.  p.  50) ,  making  30  hours 
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that  the  stock  were  confined  without  rest,  food  or  water. 

The  run  over  the  Union  Pacific  irom  Granger  to 
South  Omaha  was  a  great  improvement  over  the  treat- 
ment received  on  the  Short  Line,  although  these  cattle 
received  som.e  rough  treatment  at  several  })onits  on  the 
Union  Pacific.  From  90  per  cent  to  95  per  cent  (Tr. 
p.  95)  of  the  dam.ages  to  these  cattle  was  caused  by  the 
treatment  received  on  the  defendant's  line. 

LOSS  IN  SHRINKAGE. 

These  cattle  weighed  on  an  average  1,260  pounds 
each  (Tr.  p.  41)  when  loaded  at  Baker  City  and  weighed 
1,083  pounds  each  (Tr.  p.  55)  when  they  arrived  at 
South  Omaha,  showing  a  shrinkage  of  177  pounds  each. 
The  shrinkage  between  Baker  City  and  American  Falls 
was  140  to  150  pounds  per  head  (Tr.  p.  129) .  The  usual, 
customary  and  normal  shrinkage  would  be  (Tr.  pp.  90, 
104,  and  132)  75  to  80  pounds;  hence  the  excess  shrink- 
age was  about  100  pounds  per  head  to  Omaha  and  about 
70  pounds  to  American  Falls. 

LOSS  IN  MARKET  PRICE. 

These  cattle  sold  at  Omaha  at  an  average  of  $4.27  per 
hundred  but  if  they  had  received  the  usual  and  customary 
treatment  in  transportation,  the  market  price  (Tr.  p.  5G) 
would  have  been  $5.00  per  hundred. 

LOSS  ON  EXTRA  FEED. 

The  plaintiff  stopped  at  Valley,  Nebraska   (Tr.  p. 
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53),  and  fed  these  cattle  for  three  days,  which  would  not 
have  been  necessary  (Tr.  p.  94)  if  the  cattle  had  received 
proper  treatment  in  transportation.  Plaintiff  paid 
$340.00  (Tr.  p.  04)  for  feed  at  this  point. 

REGULAR  TARIFF  RATE. 

On  arrival  at  South  Omaha  plaintiff  paid  the  freight 
from  American  Falls  to  South  Omaha  at  the  local  rate 
(Tr.  p.  57).  After  plaintiff  returned  to  Portland  the 
railroad  company  refunded  to  plaintiff  $600.00  on 
account  of  the  freight  on  these  cattle,  reducing  the 
charge  thereby  to  what  it  would  have  been  or.  a  through 
shipment  from  Baker  City  to  South  Omaha  at  the 
regular  tariff  rate. 

PLAINTIFF'S  LOSS. 

Plaintiff's  loss,  therefore,  on  account  of  the  treatment 
received  in  the  transportation  of  these  cattle  vvas :  First, 
73  cents  per  hundred  on  the  market  price  of  these  cattle ; 
Second,  Shrinkage  in  the  weight  of  these  cattle  of  about 
100  pounds  per  head,  aggregating  nearly  40,000  pounds; 
and  Third,  Extra  feed  at  Valley,  Xebraska,  costing 
plaintiff  $340.00. 

LIMITATION  OF  LIABILITY. 

The  shipment  from  Baker  City  to  ^Minidoka  was 
made  under  a  limited  liability  livestock  contract  which 
contained,  inter  alia,  the  following  limitation  (Tr.  p.  28)  : 
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"9.  Unless  claims  for  loss,  damage  or  detention  are 
presented  within  ten  days  from  the  date  of  the  unloading 
of  said  stock  at  destination,  and  before  said  stock  has  been 
mingled  with  other  stock,  such  claims  shall  be  deemed 
to  be  waived,  and  the  carriers  and  each  thereof  shall  be 
discharged  from  liability.  Any  carrier  liable  on  account 
of  loss  or  damage  to  any  of  said  stock,  shall  have  the 
benefit  of  any  insurance  that  may  have  been  effected 
thereupon." 

NO  LIMITATION  OF  LIABILITY  ON 
SECOND  SHIPMENT. 

On  the  shipment  of  these  cattle  from  American  Falls 
to  South  Omaha  it  does  not  appear  that  there  is  any 
limitation  upon  defendant's  liability. 

NOTICE  OF  CLAIM  FOR  DAMAGES. 

Plaintiff  testified  (Tr.  p.  59  et  seq.)  : 

"Q.  Now,  in  reference  to  the  claim  that  j^ou  made, 
if  you  made  any  claim  there  before  you  arrived  at  Omaha, 
or  after  you  arrived  there.  State  what  you  did  in  regard 
to  making  a  claim  against  the  company  for  damages. 

A.  Well,  at  Shoshone,  I  told  the  agent  there — 
called  Mr.  Lonergan  and  Mr.  Trowbridge,  both  my  men 
Mith  me;  Mr.  Trowbridge  was  interested  in  the  cattle — 
told  the  agent  there  that  the  railroad  company  would 
have  to — I  was  going  to  put  in  a  claim  and  he  notified 
them  to  that  effect,  for  side  tracking  these  cattle,  and 
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handlintr  them  bad  from  Huntington  until  the  time  I 
left  there.  And  when  I  got  to  American  Falls,  I  told 
the  agent  there  would  be  a  claim  against  the  company 
for  damages  sustained  and  injury  to  these  cattle  When 
I  got  to  Laramie  City,  I  told  the  agent  there  that  two 
steers  jumped  out  of  the  cars  at  Medicine  Bowl,  and  that 
the  Union  Pacific  would  pay  for  them,  and  in  addition 
to  that  there  would  be  a  claim  for  damages  on  the  Short 
Line,  possibly  some  of  it  on  the  Union  Pacific  going  to 
South  Omaha;  after  these  cattle  or  about  the  day  they 
were  sold  there,  and  I  paid  the  billing  freight — and 
talked  to  the  agent  there  at  South  Omaha,  and  told  him 
the  same  thing.    That  is  the  man  I  talked  to.    *    *    * 

Q.  I  will  ask  you  what  this  paper  is,  i>Ir.  Kid  well, 
do  you  recognize  it  ? 

A.     Yes,  sir. 

Q.  What  is  it?  You  may  state  what  this  is,  jNIr. 
Kidwell? 

A.  It  is  a  statement  for  claim  that  I  put  in  against 
the  O.  S.  L.  and  Union  Pacific  railways  for  injuries  and 
damages  sustained  to  the  cattle. 

Q.     You  put  that  in  here  in  Portland,  did  you? 
A.     I  did.    Yes,  sir. 

Q.  How  did  you  come  to  put  that  claim,  in  here  at 
Portland? 
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A.  Well,  I  lived  here  and  the  agent  at  South 
Omaha — I  had  two  steers  killed  on  the  Union,  I  took 
up  with  him,  and  he  said  take  it  up  with  the  Claim 
Department;  and  he  said  the  other  claim  might  just  as 
well  be  put  in  here;  the  main  damage  was  on  the  Short 
Line. 

ARGUMENT. 

On  pages  165-171  of  the  Transcript  will  be  found 
the  opinion  of  the  lower  court  in  passing  upon  the  motion 
for  a  nonsuit  in  this  case,  which  shov/s  that  the  only  point 
upon  which  the  lower  court  considered  the  evidence 
insufficient  was  upon  the  question  of  the  sufficiency  of 
plaintiff  s  notice  to  the  defendant  of  his  claim  for  dam- 
ages. We  do  not  think  that  the  sufficiency  of  the  evi- 
dence upon  any  other  feature  of  the  case  can  be  ques- 
tioned and  for  that  reason  will  confine  our  argument  to 
the  notice  of  claim  for  damages. 

TWO   CONTRACTS   OF  AFFREIGHTMENT. 

Unquestionably  the  evidence  shows  that  plaintiff 
shipped  these  cattle  from  Baker  City  under  a  contract 
which  fixed  the  destination  at  Minidoka,  Idaho.  The  bill 
of  lading  constituting  the  contract  between  plaintiff  and 
defendant  for  this  shipment  is  pleaded  and  set  out  in  haec 
verba  in  the  answer. 

Plaintiff  applied  to  the  agent  at  Baker  City  for  a 
through  billing  to  South  Omaha,  that  is,  a  feed  in  transit 
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'atC:,  a  contract  whicl%  if  it  luid  been  granted,  would  have 
Tiven  plaintiff  the  right  to  stop  at  ISIinidoka  for  any 
length  of  time  within  the  time  limit  (0  or  8  months)  and 
reshi}j  at  any  time  when  he  considered  the  market  favor- 
able. Under  a  feed  in  transit  contract,  plaintiff  would 
have  paid  the  local  rate  from  Biiker  City  to  Minidoka 
and  a  notation  {Tr.  p.  93)  would  have  been  made  on  his 
bill  of  lading  at  Baker  City  which  would  have  designated 
that  it  was  a  feed-in-transit  contract  and  v.iien  iJaiiitiif 
reshipped  to  South  Omaha  he  vrould  have  been  charged 
and  would  have  paid  the  through  rate  from  Baker  City 
to  South  Omaha,  less  the  local  rate  from  Baker  City 
to  the  point  of  reshipment.  But,  NGNE  OF  THESE 
THINGS  IVERE  DONE. 

The  agent  at  Baker  City  refused  to  give  plainlifT  a 
feed-in-transit  rate,  but  persuaded  the  plaintiff  to  bill 
the  cattle  local  to  ^linidoka.  When  the  cattle  ^vere 
reshipped  from  American  Falls  to  South  Omah^  there 
was  a  local  billing  and  plaintiff  was  charged  and  paid 
the  local  freight  rate.  The  fact  that  the  railroad  com- 
pany VGiuntarilij  repaid  to  plaintiff  six  hundred  dollars 
on  account  of  the  freight  that  he  had  paid  on  these  cattle 
cannot  change  the  original  contracts  of  shipment  even 
though  this  six  hundred  dollars  taken  from  the  freight 
rate  paid  by  the  plaintiff  would  leave  a  remainder  that 
would  be  equal  to  what  the  freight  rate  from  Baker  City 
to  South  Omaha  would  have  been.  It  vras  merely  an 
admission  on  the  part  of  the  railroads  that  plaintiff 
should   have   received    a    feed-in-transit    rate   vrhen   he 
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applied  for  it  at  Baker  City,  but  it  does  not  change  the 
fact  that  he  did  not  get  it.    It  merely  emphasizes  that  fact. 

Again,  The  bill  of  lading  set  out  in  defendant's 
answer  shows  that  it  is  neither  a  through  billing  to  South 
Omaha,  nor  a  feed-in-transit  billing  to  Minidoka,  but 
merely  a  local  billing  with  Minidoka  as  the  point 
of  destination;  and  constitutes  the  first  contract  of 
affreightment. 

This  contract  became  an  executed  contract  and  ter- 
minated on  the  evening  of  December  5,  1909,  at  Amer- 
ican Falls,  Idaho,  by  the  defendant  delivering  the  cattle 
to  the  plaintiff  and  the  plaintiff  paying  the  freight  and 
taking  the  cattle  from  the  possession  of  the  defendant 
and  placing  them  in  a  pasture  and  upon  feed.  If  the 
cattle  had  been  in  as  good  condition  as  they  would  have 
been  if  they  had  received  the  usual  treatment  in  trans- 
portation at  the  hands  of  the  defendant  in  their  shipment 
to  this  point,  plaintiff  would  have  kept  them  there  upon 
feed  until  such  time  as  the  Omaha  market  appeared 
favorable,  but  their  condition  was  such  that  it  would 
require  six  weeks'  feeding  to  get  them  over  their  soreness 
and  injury  and  back  to  the  condition  in  which  they  should 
have  been  when  they  arrived  at  American  Falls  and 
would  have  been  except  for  defendant's  negligence. 

Consequently,  at  the  expiration  of  four  days  plaintiff 
decided  to  get  these  cattle  to  market  as  soon  as  possible 
and  shipped  from  American  Falls  to  South  Omaha. 
This  constitutes  the  second  contract  of  affreightment. 


20 
NO  XOTICE  OF  CLAIM  NECESSARY. 

Under  the  allegations  in  the  pleadings  in  this  case 
and  the  facts  as  testified  to  by  the  witnesses  it  uas  not 
necessary  for  the  plaintiff  to  give  any  notice  whatever 
upon  the  arrival  of  this  shipment  to  South  Omaha  of  his 
claim  for  damages  by  reason  of  the  negligence  of  the 
carrier. 

An  act  of  the  carrier  made  it  impossible  for  the 
shipper  to  give  notice  of  his  claim  for  damages  at 
Minidoka. 

We  call  the  Court's  attention  to  the  fourth  ])ara- 
graph  of  the  complaint  which  is  a  clear  allegation  that 
these  cattle  were  first  billed  to  the  plaintiff  as  consignee 
at  jNIinidoka  in  Idaho,  and  that  afterwards  upon  their 
arrival  at  American  Falls  they  were  billed  by  the  plain- 
tiff to  South  Omaha.  It  is  true  that  in  this  allegation 
the  plaintiff  alleges  that  the  eventual  destination  of  these 
cattle  was  South  Omaha,  but  it  is  equally  alleged  that 
they  arrived  at  South  Omaha  under  two  billings.  The 
fourth  allegation  of  the  answer  (Transcript,  p.  32)  al- 
leges that  the  cattle  were  billed  to  ^linidoka,  Idaho,  and 
the  fifth  allegation  (page  35)  that  they  were  afterwards 
re-loaded  and  shipped  from  American  Falls  to  South 
Omaha. 

The  only  bill-of-lading  which  was  pleaded  and  the 
only  bill-of-lading  which  was  in  any  way  brought  to  the 
attention  of  the  court  during  the  trial  of  this  action  is 
the  bill-of-lading  set   up   in  the  answer  of  defendant 


21 

(transcript,  pages  22  to  32).  According  to  this  bill-of- 
lading  the  cattle  were  consigned  to  J.  G.  Kidwell  at 
Minidoka,  which,  under  such  bill-of-lading,  was  the  point 
of  destination.  The  ninth  clause  of  said  bill-of-lading 
appearing  on  page  28  of  the  transcript,  is  a  clause  requir- 
ing the  shipper  to  put  in  claim  for  loss,  and  this  clause 
says  that  he  shall  put  in  such  claim  for  loss  at  the  point 
of  destination,  the  point  of  destination  meaning,  of 
course,  the  point  of  destination  in  the  particular  contract 
in  which  said  clause  appears,  which  point  of  destination 
in  this  contract  was  ^linidoka,  Idaho.  Now,  the  cattle 
were  never  stopped  at  Minidoka,  Idaho.  On  page  47 
of  the  transcript  the  reason  for  this  appears,  and  that  is 
that  there  were  no  yards  at  Minidoka  in  which  these 
cattle  could  be  unloaded,  and  on  page  48  of  the  transcript 
it  appears  that  the  cattle  went  right  on  to  American  Falls 
and  never  stopped  at  Minidoka  at  all;  on  page  51  of  the 
transcript  that  the  plaintiff  never  paid  anything  whatever 
for  the  transportation  of  the  stock  from  Minidoka,  the 
]3oint  of  destination  of  the  first  bill-of-lading,  to  Amer- 
ican Falls,  which  is  east  of  IMinidoka. 

Now,  it  is  very  apaprent  that  if  the  railroad  company 
i-an  this  shipment  through  Minidoka  without  stopping 
that  tlie  plaintiff  was  thereby  relieved  from  putting  in  his 
claim  for  loss  and  damage  at  Minidoka. 

Upon  the  arrival  of  the  stock  at  American  Falls  they 
were  re-billed  and  consigned  to  South  Omaha.  This 
appears  at  pages  51  and  58  of  the  transcript  as  well  as 
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\yeing  set  forth  in  the  pleadings,  and  there  is  not  one  line 
of  testimony  showing  any  of  the  stipulations  of  this  bill- 
of-lading  which  was  issued  at  American  Falls.  The 
bill-of-lading  was  not  introduced  in  evidence  and  no 
evidence  whatever  as  to  its  contents  was  offered  or 
received. 

The  second  and  third  paragraphs  of  defendant's  fur- 
ther and  separate  answer  and  defense  set  forth  rules  and 
regulations  affecting  and  governing  the  transportation 
and  carriage  of  livestock  governed  by  the  tariff  as  filed 
with  the  Interstate  Commerce  Commission  by  the  defend- 
ant herein.  That  these  tariffs  were  filed  and  contained 
matter  as  alleged  in  the  answer  is  denied  by  the  second 
paragraph  of  plaintiff's  reply  to  such  separate  answer 
and  defense.  Xo  proof  is  offered  that  the  defendant  had 
ever  filed  such  tariff,  as  alleged,  with  the  Interstate 
Commerce  Commission,  and  no  proof  was  offered  that 
this  shipment  moved  from  American  Falls  to  Omaha 
under  any  such  rules  and  regulations.  The  court  does 
not  take  judicial  notice  of  tariffs  filed  with  the  Interstate 
Commerce  Commission  or  any  stipulation  in  bills-of- 
lading  made  a  part  of  that  tariff.  A  party  relying 
thereon  must  prove  the  same. 

Hartwell  Ry.  Co.  vs.  Kydd,  74  S.  E.  310. 

The  trial  judge  in  granting  a  non-suit  seemed  to 
place  considerable  stress  upon  the  fact  that  this  \^as  one 
continuous  shipment  from  Baker  City  to  Omaha,  arriv- 
ing at  this  conclusion  because  the  stock  were  originally 
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destined  for  the  Omaha  market  and  from  the  fact  that 
as  appears  on  page  78  of  the  transcriyjt  the  plaintiff 
received  a  refund  on  this  shipment  as  if  it  had  been  a 
through  billing.  Admitting  that  it  was  one  continuous 
shi lament  there  is  no  contract  requirins^  the  giving  of  any 
notice  except  at  IMinidoka,  and  the  fact  that  the  plaintiff 
received  a  refund,  as  if  this  had  been  a  through  shipment, 
upon  no  theory  that  has  occurred  to  us  would  extend  the 
stipulations  in  the  bill-of -lading  issued  at  Baker  Citj'' 
billing  these  cattle  to  ^linidoka  to  require  the  shipper 
to  comply  with  this  biil-of-lading  upon  the  arrival  of  the 
stock  at  South  Omaha. 

To  reiterate,  the  plaintiff  was  relieved  from  giving 
notice  of  loss  at  Minidoka  because  the  shipment  never 
stopped  there.  He  was  not  required  to  give  notice  at 
South  Omaha  under  the  evidence  or  the  jideadings  in  this 
case. 

NOTICE  OF  CLAIM  WAS  GIVEX. 

It  will  be  observed  that  Paragraph  9  of  the  bill  of 
lading  covering  the  shipment  from  Baker  City  to  INIini- 
doka  does  not  require  the  claim  for  loss  or  damage  to  be 
in  writing,  for  which  reason  an  oral  claim  is  sufficient  and 
substantial  compliance  with  this  provision  is  all  that  is 
required. 

Even  those  courts  which  hold  that  such  a  ju'ovision 
in  a  bill  of  lading  is  valid  also  hold  that  it  must  be 
rca.wnahlc  in  order  to  be  valid.    The  purpose  of  such  a 
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provision  is  to  afford  the  carrier  an  opportunity  to  inves- 
tigate claims  for  loss  or  damage  to  livestock  before  the 
evidence  of  such  loss  or  damage  is  destroyed  by  the  inter- 
mingling of  such  livestock  with  other  stock.  The  courts 
that  hold  such  a  provision  reasonable  do  so  upon  the 
ground  that  it  prevents  the  carrier  from  being  harrassed 
by  unfounded  claims  for  loss  or  delay  to  stock  from  being 
made  after  the  evidence  which  would  disprove  such 
unfounded  claim  has  been  destroyed.  And  likewise 
enables  the  carrier  to  determine  the  extent  of  damage  to 
such  stock  while  the  stock  is  in  its  possession. 

If  the  purpose  and  only  purpose  of  such  a  provision 
is  to  enable  the  carrier  to  make  the  necessary  investisa- 
tions  so  as  not  to  be  imposed  upon  by  unfounded  claims, 
then  any  claim  or  notice  given  the  carrier  v.hich  would 
enable  such  carrier  to  make  such  necessary  investigation 
before  the  stock  is  intermingled  with  other  stock  at  the 
point  of  destination  is  sufficient  and  as  a  consequence  is 
a  substantial  compliance  with  Paragraph  9  of  said  bill 
of  lading. 

Is  not  plaintiff's  notice  sufficient  for  that  purpose? 

Plaintiff  told  the  agent  of  the  defendant  at  Shoshone 
that  he  was  "going  to  put  in  a  claim  for  sidetracking 
these  cattle  and  handling  them  bad  from  Huntington 
until  the  time  he  left  there"  and  the  agent  "notified  them 
to  that  effect."  When  these  cattle  arrived  at  American 
Falls  plaintiff  said  to  the  agent  of  the  defendant  at  that 
place  "there  would  be  a  claim  against  the  company  for 
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damages  sustained  and  injury  to  these  cattle".  When 
plaintiff  reached  Laramie  City,  he  "told  the  agent  there 
that  two  steers  jumped  out  the  cars  around  Medicine 
Bowl,  and  that  the  Union  Pacific  would  pay  for  them, 
and  in  addition  to  that  there  would  be  a  claim  for  dam- 
ages on  the  Short  Line,  possibly  some  of  it  on  the  Union 
Pacific  going  to  South  Omaha."  At  South  Omaha, 
when  plaintiff  paid  tlie  freight  upon  these  cattle,  to  the 
agent  of  the  Union  Pacific  Railway  Company,  on  the 
daj^  on  which  they  arrived  there,  he  told  said  agent  the 
same  that  he  had  told  the  other  agents  along  the  line,  and 
said  agent  advised  plaintiff  to  put  in  his  claim  at  this  end 
of  the  line,  Portland,  which  he  did  after  his  return  here. 

Plaintiff's  language  in  making  his  claim  to  these  sev- 
eral agents  of  the  carrier  is  neither  technical  nor  gram- 
matical, but  it  no  doubt  made  up  in  force  what  it  lacked 
in  diction.  That  these  agents  understood  perfectly  what 
was  meant  is  evidenced  by  the  fact  that  the  agent  at 
Shoshone  notified  them  (the  proper  officials  of  defend- 
ant) of  plaintiff's  claim. 

Now,  if  plaintiff's  notice  to  these  several  agents  of 
the  defendant  and  its  connecting  carrier  was  sufficient 
to  enable  them  to  inspect  these  cattle  at  the  point  of 
destination  w^herever  that  may  be  determined  to  be, 
before  they  were  intermingled  with  other  stock,  then  it  is 
a  sufficient  compliance  with  Paragraph  9  of  said  bill  of 
lading  and  defendant's  motion  for  a  nonsuit  should  have 
been  denied. 
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SCOPE  OF  PARAGRAPH  NINE. 

Docs  Paragraph  t)  of  said  hill  of  lading  cover  all  the 
elements  of  damage  alleged  in  the  complaint  and  proven 
by  the  evidence? 

We  tliink  not.  There  is  an  item  of  damages  of 
$340.00  paid  by  plaintiff  (Tr.  p.  94)  for  feed  at  Valley, 
Nebraska,  which  would  not  have  been  necessary  if  the 
cattle  had  been  shipped  through  under  proper  conditions. 
The  "loss,  damage  or  detention"  expressed  in  said  para- 
graph 9  is  evidently  restricted  to  the  stock  described  in 
the  bill  of  lading,  making  it  read  thus:  "unless  claims  for 
loss,  damage  or  detention  {to  said  stock)  are  presented" 
etc.  The  last  sentence  of  said  Paragraph  9  augments 
the  force  of  this  construction  by  providing  that 

"any  carrier  liable  on  account  of  loss  or 
damage  to  any  of  said  stock,  shall  have  the 
benefit  of  an}^  insurance  that  may  have 
been  effected  thereupon." 

This  construction  coincides  with  the  opinion  of  the 
IMissouri  Court  of  Appeals  in  re  Klass  Commission  Co. 
vs.  Wabash  R.  R.  Co.,  80  Mo.  App.  164,  168,  construing 
similar  language  in  a  bill  of  lading,  as  fallows :  "It  is  fur- 
ther contended  that  the  trial  court  erroneously  fixed 
plaintiff's  damages  on  the  basis  of  the  market  value  of 
the  clover  seed  at  Toledo,  whereas  by  the  bills  of  lading 
it  should  have  been  based  on  such  value  at  Columbia, 
the  2?oint  of  shipment.  Aside  from  any  special  agree- 
ment, the  undoubted  rule  is  that  the  measure  of  damages 
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in  such  cases  is  the  difference  in  the  market  value  of  the 
goods  at  the  time  and  jDlace  where  they  should  have  been 
delivered  and  the  market  pnce  at  such  place  when  they 
were  in  fact  delivered.  The  sixth  clause  in  the  bill  of 
ladino^,  however,  provides  'that  the  amoimt  of  loss  or 
damage  accruing  to  the  owner  of  said  goods,  in  so  far 
as  the  same  shall  fall  upon  this  or  any  connecting  carrier 
shall  be  computed  at  tlie  value  or  cost  of  said  goods  at  the 
place  and  time  of  shipment,  and  that  the  railroad  com- 
pany or  carrier  paying  such  loss  shall  have  the  full  benefit 
of  any  insurance  that  may  have  been  effected  upon  or  on 
account  of  said  goods/  In  our  opinion  this  clause  in  the 
said  contract  was  not  intended  to  apply  to  damages  of 
the  nature  here  sued  for.  The  'loss'  or  'damage*  there 
referred  to  was  meant  to  cover  the  loss  or  damage  done 
to  the  goods  themselves,  and  does  not  cover  the  owner's 
damage  sustained  by  reason  of  a  mere  failure  to  carry 
and  deliver  the  goods  within  a  reasonable  time.  The  last 
sentence,  providing  that  the  carrier  shall  he  entitled  to 
the  benefit  of  insurance  taken,  adds  force  to  this  con- 
struction." 

"The  same  answer  may  be  made  to  the  further  claim 
that  plaintiff  is  barred  of  his  action  because  of  his  failure 
to  give  five  days'  notice  of  his  claim  for  'loss  or  damage 
provided  in  the  fifth  clause  of  the  bill  of  lading.  Such 
loss  or  damages  have  no  reference  to  what  the  shipper 
may  have  suffered  by  change  in  the  market  during  the 
negligent  delay  in  delivering  the  goods." 
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lU  UDEN  OF  PROOF. 

Where  rests  the  Burden  of  Proof? 

Must  plaintiff  allege  and  prove  that  he  has  given  the 
notice  i)rovided  in  Paragraph  9  of  the  hill  of  lading,  or 
show  that  the  provisions  of  such  paragraph  are  unreason- 
ahle  as  applied  to  the  particular  conditions  of  this  cause? 
Or,  must  the  defendant  allege  and  prove  that  the  provi- 
sions of  said  Paragraph  9  are  reasonable  when  applied  to 
the  circumstances  of  this  case  and  that  plaintiff  has  failed 
to  comply  with  the  provisions  of  such  paragraph? 

To  begin  with,  we  will  admit  that  the  decisions  of  our 
courts  are  not  harmonious  on  this  question.  However, 
the  weight  of  authority  places  the  burden  of  proof  upon 
the  defendant. 

In  discussing  this  question  Hutchinson  on  Carriers 
(3d  ed.).  Sec.  447,  says: 

"The  weight  of  authority,  however,  sus- 
tains the  view  that  such  a  stipulation  is 
more  in  the  nature  of  a  limitation  upon  the 
owner's  right  to  a  recovery,  and  that  the 
burden  of  proof  is  accordingly  on  the  car- 
rier to  show  that  the  limitation  is  reason- 
able and  that  the  owner  omitted  to  present 
the  notice  in  proper  form  or  within  the 
time  stated". 

A  like  opinion  is  expressed  in  Fort  Worth  and  D.  C. 
R.  C.  vs.  Greathouse,  82  Tex.  104,  17  S.  W.  834,  838, 
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paragraph  8,  from  which  we  quote  as  follows : 

"It  is  insisted  by  appellant  that  the 
court  erred  in  overruling  its  demurrer  to 
plaintiff's  petition,  'because  it  does  not  ap- 
pear  from  the   allegations   that   plaintiff 
gave  notice  of  his  claim  for  damages  to  the 
nearest  station  agent  before  the  cattle  were 
removed  from  the  place  of  delivery'.  With- 
out determining  whether  or  not  this  provi- 
sion in  a  contract,  such  as  in  this  case,  will 
in  any  case  be  enforced,  we  do  not  think 
the  appellant  has  brought  itself  within  the 
rules  laid  down  in  those  cases  that  permit 
such  contracts  to  be  enforced,   and  that 
recognize  their  legality.    When  such  pro- 
visions of  a  carrier's  contract  are  enforced, 
it  is  upon  the  assumption  that  such  agree- 
ment is  reasonable,  when  considered  in  the 
light  of  the  subject  matter  of  the  contract 
and  the  circumstances  and  surroundings 
of  the  parties.    To  prove  that  such  condi- 
tions  in   a  contract   are   reasonable   is   a 
burden  resting  upon  the  carrier,  who  must 
show,  b}^  proper  jjleadings  and  evidence, 
the  existence  of  facts  that  call  for  an  en- 
forcement of  the  condition.     There  were 
no  pleadings  and  proof  whatever  upon  this 
question  coming  from  the  carriers." 

In  Hatch  vs.  Minneapolis,  St.  P.  &c  S.  S.  /?//.  Co., 
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1.3  N.  D.  491,  lOG  X.  W.  1087,  the  Court  says: 

"The  contract  of  shipment  contained 
tlie  following  condition  or  stipuhition: 
'The  said  shipper  further  agrees  that  as 
a  condition  precedent  to  his  right  to  re- 
cover any  damages  for  loss  or  injury  to 
any  of  said  stocks,  he  will  give  notice  in 
writing  of  his  claim  therefor  to  some 
officer  of  said  railroad  company  or  its 
nearest  station  agent  hefore  said  stock  has 
been  removed  from  said  place  of  destina- 
tion, and  before  said  stock  has  been  min- 
gled with  other  stock.' 

"The  defendant  contends  that  the  com- 
plaint must  state  that  the  notice  of  in- 
juries was  given  before  the  stock  was  re- 
moved from  the  place  of  destination,  and 
before  it  was  mingled  with  other  stock. 
*  *  *  The  condition  or  stij)ulation  re- 
ferred to  is  not  strictly  a  condition  prece- 
dent, and  it  is  not  part  of  the  cause  of 
action.  The  cause  of  action  is  complete 
before  this  condition  becomes  operative. 
The  cause  of  action  is  not  created  by  the 
contract  of  the  parties.  The  law  controls 
what  facts  shall  constitute  the  cause  of  ac- 
tion. If  the  law  should  provide  for  the  no- 
tice in  the  same  statute,  defining  what  the 
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cause  of  action  should  be,  a  different  ques- 
tion would  be  presented.  But  the  condition 
in  this  case  is  made  by  the  contract  of  the 
parties  and  the  cause  of  action  is  defined  by 
the  common  law.  Hence  the  condition 
cannot  operate  as  a  part  of  the  cause  of 
action.  It  was  therefore  an  unnecessary 
allegation  of  the  complaint.  A  cause  of 
action  was  completely  stated  without  it. 
The  condition  was  a  limitation  upon  the 
right  of  the  plaintiff  to  maintain  the  action 
and  pertained  to  the  remedy.  It  was  there- 
fore a  matter  of  defense  to  be  raised  by 
answer,  if  at  all." 

The  following  stipulation  was  contained  in  the  bill  of 
lading  in  the  case  of  Cox  vs.  Vermont  Central  Ry.  Co., 
170  Mass.  129,  49  N.  E.  97,  101: 

"  'The  said  comj)any  shall  not,  nor  shall 
any  carrier,  person,  or  party  aforesaid, 
be  liable  in  any  case  or  event  unless  writ- 
ten claim  for  loss  or  damage  shall  be 
made,  to  the  person  or  party  sought  to  be 
made  liable,  within  thirty  days'  ",  etc. 

The  Court  says: 

"The  defendant  relies  upon  Lhe  failure 

of  the  plaintiff  to  comply  with  the  stipula- 

.  tion.     The  burden  is  on  it,  therefore,  to 
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show  that  the  stipulation  was  a  just  and 
reasonable  one." 

An  examination  of  Paragraph  9  of  the  bill  of  lading 
here  involved  will  disclose  that  it  is  not  agreed  therein 
that  the  presentation  of  the  claim  for  loss  or  damage 
shall  be  a  condition  precedent  to  the  right  of  action  for 
such  loss  or  damage;  hence,  the  greater  reason  for  hold- 
ing that  such  provision  is  merely  a  limitation  upon  plain- 
tiff's riffht  to  recover. 


'<->' 


It  is  evident  that  the  lower  court  in  sustaining  the 
motion  for  a  nonsuit  in  this  case  assumed  that  the  burden 
of  proving  a  compliance  with  paragraph  9  was  upon 
the  plaintiff.  This  was  an  erroneous  assumption,  as  the 
burden  was  upon  the  defendant  to  establish  the  non- 
compliance with  said  provision  and  the  reasonableness 
thereof.  Hence  the  motion  for  a  nonsuit  should  have 
been  overruled. 

A  FORMAL  NOTICE  WAS  PRESENTED. 

Finally,  we  submit  that  the  evidence  shows  that  for- 
mal written  claim  was  presented  to  the  defendant  in 
Portland,  Oregon.    {Tr.  pp.  60-61.) 

"Q.     I  will  ask  you  what  this  paper 
is,    Mr.    Kidwell,    do    you    recognize    it? 

A.     Yes,  sir. 

"Q.     What    is    it?     You    may    state 
what  this  is,  JMr.  Kidwell. 
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"A.  It  is  a  statement  for  claim  that  I 
put  in  against  the  O.  S.  L.  and  Union 
Pacific  Railways  for  injuries  and  damages 
sustained  to  the  cattle. 

"Q.  You  ])ut  that  in  here  in  Port- 
land, did  you?    A.    I  did.    Yes,  sir. 

"Q.  How  did  you  come  to  put  that 
claim  in  here  at  Portland? 


"A.  Well,  I  lived  here  and  the  agent 
at  South  Omaha — I  had  two  steers  killed 
on  the  Union,  I  took  up  with  him,  and  he 
said  take  it  up  with  the  Claim  Depart- 
ment; and  he  said  the  other  claim  might 
just  as  well  he  put  in  here;  the  main  dam- 
age was  on  the  Short  Line." 

There  is  no  objection  made  by  the  defendant  in  its 
pleadings  to  the  sufficiency  of  this  formal  claim,  hence 
its  contents  are  immaterial. 

The  answer  alleges,  Par.  YIII  (Tr.,  pp.  34-35), 
that  "plaintiff  failed  and  neglected  to  give  notice  to  this 
defendant  of  his  alleged  claim  for  loss  and  injury  to  said 
stock  within  ten  days  from  the  date  of  unloading  of  said 
stock,"  etc.,  but  the  defendant  cannot  now  be  allowed 
to  say  that  notice  v/as  not  given  within  the  time  limited 
by  the  contract  when  the  evidence  shows  that  the  agent 
at  South  Omaha  to  whom  plaintiff  paid  the  freight  told 
plaintiff  to  put  in  his  claim  here  (Portland) . 
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These  facts  bring  the  case  squarely  within  tlie  opinion 
of  the  Supreme  Court  of  the  State  of  Washington  in 
the  case  of  Reynolds  vs.  Great  Northern  Ry.  Co,,  40 
Wash.  163,  82  Pac.  161,  111  Am.  St.  Rej).  883,  893, 
where,  in  passing  iij)on  an  identical  provision  in  a  bill  of 
lading  that  Court  said: 

"Appellant  also  contends  that  respond- 
ent waived  any  claim  for  damages  by  fail- 
ure to  present  a  claim  therefor  within  ten 
days  from  the  date  of  unloading  said  stock, 
as  provided  in  the  contract.  The  evidence 
shows  that  no  written  claim  was  presented 
until  June  2,  1903.  The  stock  was  un- 
loaded on  May  19,  1903.  The  contract 
does  not  require  the  claim  to  be  tnade  in 
^  writing,  or  in  any  specified  form.  The 
evidence  shows  that  on  the  next  day  after 
the  stock  was  unloaded  respondent  talked 
with  the  agent  at  Marian  and  told  him 
that  he  wanted  to  put  in  a  claim  for  loss, 
without  mentioning  any  definite  amount; 
that  the  agent  told  respondent  to  see  the 
agent  at  Kalispell  when  he  paid  the 
freight ;  that  respondent  went  to  the  agent 
at  Kalispell  to  pay  the  freight  and  talked 
with  him  about  the  claim  for  damages,  and 
the  agent  there  directed  respondent  to  see 
Mr.  Jackson  at  Spokane;  that  two  or  three 
days  prior  to  June  2,   1903,   respondent 
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saw  Mr.  Jackson,  who  requested  him  to 
write  a  letter,  and  that  he,  Jackson,  would 
thereupon  attend  to  the  matter  ri^ht  away. 
Thereupon  on  June  2,  1903,  respondent 
wrote  the  f ollowinor  letter ;    *    *    * 

"This  claim  for  damages  was  within 
time  under  the  contract.  On  the  next  day- 
after  the  cattle  were  unloaded  res])ondent 
notified  appellant's  agent  that  he  desired 
to  make  a  claim  for  damages.  Appellant's 
agents  cannot  be  permitted  to  put  re- 
spondent off  from  one  time  to  another  and 
finally  be  heard  to  say  that  no  claim  was 
made  in  time;  especially  when  respondent 
was  asking  to  make  a  claim  within  the  time 
limited." 

REGULAR  TARIFF. 

It  has  been  heretofore  shown  that  plaintiff  paid  local 
freight  rate  from  Baker  City  to  Minidoka,  Idaho,  and 
when  the  stock  were  reshipped  from  American  Falls, 
Idaho,  he  paid  the  local  rate  from  said  point  to  South 
Omaha,  Nebraska.  It  is  likewise  shown  (Tr.  p.  78) 
that  two  or  three  days  after  plaintiff  returned  to  Port- 
land, Oregon,  plaintiff  received  a  refund  or  rebate  from 
the  railroad  company  on  account  of  the  freight  on  these 
cattle  of  something  over  six  hundred  dollars.  Plaintiff' 
says  (Tr.  p.  78)  : 

"Just  two  or  three  days  after  I  got 
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here;  there  was  a  refund  coming,  six  hun- 
dred and  some  dollars  on  this  shipment 
on  through  hilling,  that  is,  they  gave  me 
the  regular — made  me  pay  just  the  price 
from  Baker  City  to  Omaha — regular 
tariff." 

The  lower  court  seemed  to  think  that  this  unsolicited 
(Tr.  p.  68)  rebate  on  the  part  of  the  railroad  company 
had  the  effect  of  welding  the  two  original  contracts  of 
affreightment  into  one  and  said  court  consequently  held 
that  the  bill  of  lading  issued  at  Baker  City  for  the  ship- 
ment to  ISIinidoka  controlled  the  relation  between  the 
plaintiff  and  the  carriers  all  the  way  to  South  Omaha. 

Admitting  for  the  purpose  of  this  argument  only, 
that  said  refund  could  have  had  the  effect  of  vvelding  the 
two  original  contracts  into  one,  we  submit  that  the  lower 
court  left  out  of  consideration  one  very  important  bit  of 
evidence,  namely,  that  this  refund  left  the  amount  of 
freight  paid  by  plaintiff  the  regular  tariff  rate.  Plaintiff's 
words  are  (Tr.  p.  78)  "they  gave  me  the  regular — made 
me  pay  just  the  price  from  Baker  City  to  Omaha — 
regular  tariff." 

Now,  the  "regular  tariff  rate"  is  one  thing,  and  a 
"reduced  rate,"  necessary  to  sustain  a  limited  liability 
contract,  is  another.  The  plaintiff  paid  the  regular  tariff 
and  there  was,  therefore,  no  consideration  for  the  lim- 
ited liability  contract  or  bill  of  lading.  This  sustains 
the  allegation  of  plaintiff's  reply  that  there  was  no  con- 
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sideration   for  the  limited  liability  contract  set  up  in 
defendant's  answer. 

This  question  has  arisen  a  number  of  times  in  the 
State  of  Missouri  in  cases  in  which  printed  forms  of 
bills  of  lading  were  used,  reciting,  among  other  things, 
that  the  rate  charged  for  transportation  was  "at  the  rate 
of  .  .  .  tariff  .  .  .  per  cwt."  The  opinion  of  the 
Supreme  Court  of  the  State  of  Missouri  on  motion  for 
a  rehearing  in  George  vs.  Chicago  etc.  Ry.  Co.,  214  Mo. 
551,  113  S.  W.  1099,  127  Am.  St.  Rep.  690-693,  contains 
a  particular^  lucid  and  logical  discussion  of  the  effect 
of  the  paj^ment  of  the  tariff  rate  upon  a  limited  liability 
contract,  from  which  we  quote  as  follow^s: 

"2.  The  point  on  which  appellant 
chiefly  relies  in  support  of  its  motion  for  a 
rehearing:  is  that  in  the  contract  under 
which  the  defendant  undertook  to  trans- 
])ort  the  plaintiff's  hogs  it  was  expressly 
stipulated  that  in  case  of  loss  or  injury  to 
the  stock  the  plaintiff  should  give  defend- 
ant notice  thereof  in  writing,  the  notice 
to  be  served  within  one  day  after  the  de- 
livery of  the  stock  at  destination,  and  a 
failure  to  give  such  notice  would  bar  a 
recovery  of  any  claim  on  account  of  such 
loss  or  injury;  and  that  there  was  no  such 
notice  given  in  this  case.    *    *    * 

"We  understand  the  proposition  of  the 
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counsel  now  to  be  that  no  consideration  is 
necessary  to  support  such  a  contract;  in 
other  words,  the  raih-oad  com])any  may 
charge  the  full  tariff  rate  and  yet  limit  its 
common-law  liabilitj'  in  the  manner  now 
claimed.  If  there  is  a  decision  in  this  state 
going  to  that  extent,  the  learned  counsel 
have  not  brought  it  to  our  attention. 

"The  railroad  company  in  making  this 
contract  did  not  proceed  on  the  theory  that 
it  had  the  right  to  charge  full  tariff  rate 
and  at  the  same  time  limit  its  liability,  but, 
on  the  contrary,  the  contract  read  in  evi- 
dence expressly  says  that  the  shipper  has 
agreed  to  it  in  consideration  of  the  reduced 
rate.  It  seems  to  have  been  a  printed 
form,  and  therefore  presumabh'  the  one  in 
common  use.  If  the  railroad  company  had 
been  advised  that  it  could  limit  its  liability 
in  this  respect  without  any  concession  on 
its  part,  it  is  not  likely  it  would  furnish 
printed  forms  like  this  to  its  station 
agents.  Railroad  comj^anies  are  generally 
well  advised  as  to  their  legal  rights. 

"There  can  be  no  such  thing  as  a  con- 
tract without  a  consideration  to  support  it. 
Our  law  primer  told  us  that.  If,  there- 
fore, the  railroad  company  cannot  obtain 
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this  limitation  on  its  liability,  or  this  par- 
ticular right  which  it  now  pleads  in  bar  of 
the    plaintiff's   claim,   otherwise  than   by 
contract,  then  it  must  give  something  to 
support  the  contract.    If  it  is  a  concession 
that  requires  the  shipper's  consent  before 
it  becomes  binding  on  him,  then  it  is  not 
binding,  even  though  he  does  consent,  un- 
less he  is  paid  for  it.    If,  on  the  other  hand, 
it  is  a  condition  that  the  railroad  company 
may  impose  without  the  shipper's  consent, 
then  the  law  of  contract  has  nothino-  to  do 
with  it;  the  railroad  company  may  simply 
adopt  it  as  a  regulation  and  the  shipper 
is  bound  to  accept  it.    If  it  is  to  be  classed 
under  the  head  of  a  reasonable  regulation 
which  the  railroad  company  may  impose 
w^ithout  the  consent  of  the  shipper,  then 
the  railroad  company  may  refuse  to  receive 
the  shipper's  livestock  for  transportation 
on  any  other  terms,  though  full  tariff  rate 
be  tendered.     No  case  has  hitherto  fallen 
under  our  notice  in  which  a  railroad  com- 
pany has  claimed  such  a  power. 

"The  right  on  which  the  defendant  is 
here  insisting  is  either  a  right  it  has  inde- 
pendent of  contract  or  one  it  has  obtained 
by  contract;  if  the  former,  the  shipper's 
consent  is  of  no  consequence;  if  the  latter, 
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his  consent  is  of  consequence  only  when 
there  is  a  consideration  to  support  it. 

******* 

"The  contract  whicli   defendant   ])ro- 
duced  in  evidence  in  this  case  recited  that 
the  price  charged  for  the  transportation 
was  'at  the  rate  of    .     .     .    tariff    .     .     . 
per  cwt.'    A  shipping  contract  in  exactly 
the  same  words  in  this  respect  was  con- 
strued by  this  court  in  Kellerman  vs.  Kan- 
sas City  etc.  R.  R.  Co.,  136  Mo.  177,  34 
S.  W.  41,  37  S.  W.  828,  to  mean  that  the 
price   charged   was    the   full    tariff   rate. 
*     *     *     'j^i^Q  highest  rate  that  this  de- 
fendant could  have  charged  the  plaintiffs 
for  that  shipment  was  the  tariff  rate,  and 
that  rate  covered  all  that  the  carrier  could 
demand  for  the  performance  of  all  its  com- 
mon-law or  statute  duty  in  respect  of  that 
shipment.     Therefore,  when  the  contract 
shows  that  that  was  the  rate  charged,  it 
was  vain  to  recite  therein  that  it  was  'less 
than  the  rate  charged  for  shipments  trans- 
ported at  carrier's  risk'.     The  ])laintiff  is 
not  here  contending  that  the  carrier  as- 
sumed anything  more  in  the  way  of  a  risk 
than  that  embraced  in  the  duty  which  the 
law  imposes  upon  a  railroad  company  in 
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the  transportation  of  livestock  carried  at 
the  regular  tariff  rate.    *    *    * 

"Those  are  the  only  decisions  of  this 
court  bearing  on  this  question  to  which 
our  attention  has  been  drawn,  and  from 
them  we  see  that  in  every  case  where  the 
contract  relied  on  by  the  railroad  company 
was  not  supported  by  a  consideration  in 
the  way  of  a  reduced  rate  it  was  held  to 
be  void,  and  the  cases  in  which  the  con- 
tracts were  sustained  were  those  wherein 
their  validity  was  questioned  only  on  the 
ground  that  it  was  against  public  policy 
or  that  the  stipulations  were  unreasonable 
or  that  the  facts  of  the  case  excused  the 
literal  compliance  with  the  terms." 

The  authorities  are  particularly  unanimous  that  the 
shipper  must  be  given  a  reduced  rate — one  lower  than 
the  regular  taiiff — in  order  to  bind  him  by  the  terms  of 
a  limited  liability  contract.  The  regular  tariff  rate  is 
where  there  is  no  limitation  upon  the  liability  of  the  car- 
rier and  tchere  the  regular  taiiff  is  charged,  there  can 
he  no  limitation  upon  the  carrier's  liahility. 

It  follows,  therefore,  that  if  there  was  but  one  ship- 
ment, one  contract  of  aifreightment  upon  which  the 
regular  tariff  rate  was  charged,  the  limitations  upon  the 
carriers'  liability  contained  in  said  bill  of  lading  includ- 
ing said  paragraph  9  are  without  consideration  and  void, 
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;ind  the  plaintiff  was  under  no  oblicration  to  serve  his 
zla'im  for  damages  upon  the  defendant.  The  lower  court, 
therefore,  erred  in  sustaining  the  motion  for  non-suit. 

SUMMARY. 

We  would  summarize  the  argument  of  this  brief 
into  the  following  reasons  why  the  judgment  of  the 
lower  court  should  be  reversed: 

1.  The  first  shipment  was  from  Baker  City,  Oregon, 
to  INIinidoka,  Idaho,  and  was  made  under  the  Limited 
Liability  Livestock  Contract  or  bill  of  lading  set  out  in 
defendant's  answer.  Since  the  train  bearing  this  ship- 
ment made  no  stop  at  Minidoka  but  went  right  through 
this  station  v/ithout  stopping,  the  provision  of  said  bill 
of  lading  requiring  claims  for  loss,  damage  or  detention 
to  be  presented  at  destination  was  unreasonable,  and 
could  not  be  insisted  upon  by  the  defendant,  it  having 
carried  the  stock  beyond  the  point  of  destination,  and 
that  not  at  plaintiff's  request,  and  consequently  no  no- 
tice was  required,  and  the  motion  for  non-suit  should 
have  been  overruled. 

2.  Plaintiff  notified  the  agents  of  the  defendant  at 
both  Shoshone  and  American  Falls  of  his  intention  to 
claim  damages  for  the  treatment  this  shipment  had  re- 
ceived and  the  agent  at  Shoshone  notified  the  company 
of  such  claim.  This  was  a  substantial  compliance  with 
the  reauirement  of  the  bill  of  lading  and  the  motion  for 
a  non-suit  should  have  been  overruled. 
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3.  The  second  shipment  was  frorti  American  Falls, 
Idaho,  to  South  Omaha,  Nebraska.  The  nature  of  this 
contract  of  affreightment  is  ndt  disclosed,  except  that 
the  cattle  were  billed  at  the  local  rate  from  American 
Falls  to  South  Omaha.  Hence,  there  was  no  limited 
liability  contract  covering  this  shipment  and  conse- 
quently no  notice  of  claim  for  loss  or  damage  could  be 
exacted  from  plaintiff,  and  the  motion  for  a  non-suit 
should  have  been  overruled. 

4.  When  these  cattle  arrived  at  South  Omah'a,  the 
plaintiff  notified  the  agent  of  the  Union  Pacific  to  whom 
he  paid  the  freight  of  his  claim  for  damages  on  these 
cattle  and  was  told  to  file  his  claim  at  this  end  of  the 
line  (Portland),  which  he  did  after  his  return  to  Port- 
land. This  was  a  compliance  with  the  provisions  of  the 
Limited  Liability  Contract  set  up  in  the  answer  and  the 
motion  for  non-suit  should  have  been  overruled. 

5.  The  provision  of  the  said  bill  of  lading  requir- 
ing claims  for  loss,  damage  and  detention  to  be  presented 
within  ten  days,  etc.,  is  a  limitation  upon  plaintiff's 
right  of  action  and  not  a  condition  precedent  thereto, 
hence  the  burden  of  proving  the  reasonableness  of  such 
provision  when  applied  to  aU  the  circumstances  of  this 
case  as  well  as  the  burden  of  proving  plaintiff's  failure 
to  comply  therewith  was  upon  the  defendant,  and  the 
motion  for  a  non-suit  should  have  been  overruled. 

6.  The  item  of  $340  expended  by  plaintiff  for  feed 
at  Valley,  Nebraska,  is  not  included  in  the  "loss,  dam- 
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age  or  detention"  to  said  stock  contemplated  by  said 
provisions  of  the  bill  of  lading;  therefore,  no  notice  was 
required  as  to  this  item  of  damage,  and  the  motion  for 
non-suit  should  have  been  overruled. 

7.  Under  the  adjustment  of  the  rate  on  these  cattle 
voluntarily  made  by  the  carriers  after  plaintiff  had  re- 
turned to  Portland,  by  the  return  to  him  of  over  $600.00 
of  the  freight  which  he  had  paid  them,  he  was  charged 
the  "regular  tariff"  through  rate  from  Baker  City  to 
South  Omaha.  This  being  true,  there  was  no  considera- 
tion for  the  limited  liability  contract  and  the  provisions 
requiring  notice  of  claim  of  loss  or  damage  was  void, 
and  said  motion  for  a  non-suit  should  have  been  over- 
ruled. 

We  submit,  therefore,  that  the  writ  of  error  in  this 
cause  should  be  sustained,  this  cause  reversed,  the  judg- 
ment of  non-suit  set  aside  and  a  new  trial  ordered. 

Respectfully  submitted, 

SHARPSTEIX  &  SHARPSTEIX, 

Residence,  Walla  Walla,  Wash.,  and 

KING  &  SAXTOX, 

Residence,  Portland,  Oregon, 
Attorneys  for  Plaintiff  in  Error. 
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STATEMENT  OF  CASE. 

This  was  an  action  originally  commenced  in  the 
Circuit  Court  of  the  State  of  Oregon  for  the  County 
of  Baker  to  recover  the  sum  of  $4927  on  account  of 
the  alleged  improper  handling  by  defendant  of  a 
shipment  of  398  head  of  cattle  moving  from  Baker 
City,  Oregon,  to  South  Omaha,  Nebraska,  during  the 
month  of  December,  1909.  It  is  alleged  in  paragraph 
IV  of  the  complaint  that  said  shipment  was  shipped 
from  Baker  City,  Oregon,  to  Minidoka,   Idaho,  it 


being  the  intention  of  i)laintift*  as  known  to  said  de- 
fendant to  continue  the  transportation  of  said  cattle 
from  JNlinidijka  to  South  Omaha. 

Plaintiff  in  error  claims  that  by  reason  of  the 
alleged  improper  handling  of  said  shipment  in  transit 
said  cattle  sustained  a  shiink  of  seventy-two  pounds 
per  head  more  than  the  nonnal  shrink,  and  that  by 
reason  of  such  improper  handling  by  the  defendant 
in  error,  the  plaintiff  in  error  was  required  to  furnish 
said  stock  in  transit  with  extra  feed  in  the  sum  of 
three  hundred  dollars. 

As  a  defense  to  said  complaint  defendant  admit- 
ted that  said  shipment  consisting  of  sixteen  carloads 
was  received  by  The  Oregon  Railroad  &  Navigation 
Company  at  Baker,  Oregon,  on  or  about  the  fourth 
day  of  December,  1909,  and  thereafter  turned  over 
to  the  defendant  herein.  Defendant  further  alleged 
that  said  shipment  moved  under  and  pursuant  to  the 
terms  and  conditions  of  the  current  liA^estock  con- 
tract, a  copy  of  which  is  set  out  in  defendant's 
answer;  that  among  other  things  defendant's  tariff 
contained  a  provision  to  the  effect  that  carriers  do 
not  undertake  to  carry  livestock  to  arrive  at  any  par- 
ticular point  on  any  particular  market  day  or  market 
hour,  and  that  the  rates  named  in  the  tariff  were  sub- 
ject to  the  terms  and  provisions  of  the  current  live- 
stock contract ;  that  in  said  current  livestock  contract 
it  is  provided,  among  other  things,  no  carrier  shall  be 
liable  for  any  loss  or  damage  to  stock  by  causes  be- 
yond its  control,  shrinkage  in  weight,  or  any  other 


causes  not  directly  the  result  of  negligence  on  the 
part  of  the  carrier ;  that  the  shipper  expressly  agrees 
to  load  and  unload  and  care  for  said  stock  in  transit ; 
that  plaintiff  at  the  time  he  executed  said  stock  con- 
tract agreed  that  "unless  claims  for  loss,  damage  or 
detention  are  presented  within  ten  days  from  the 
date  of  unloading  of  said  stock  at  destination  and  be- 
fore said  stock  has  been  mingled  with  other  stock, 
such  claim  shall  be  deemed  to  be  waived  and  the  car- 
riers and  each  thereof  shall  be  discharged  from  lia- 
bility." 

It  was  further  alleged  that  said  cattle  were  wild 
and  unruly  and  in  poor  shipping  condition,  that  same 
were  transported  without  unnecessary  delay  from 
Baker,  Oregon,  to  Minidoka,  Idaho,  and  there  ten- 
dered to  the  plaintiff,  but  owing  to  the  fact  that  a 
violent  and  unusual  storm  was  raging  and  the  further 
fact  that  it  was  almost  impossible  for  plaintiff  to 
purchase  feed  at  Minidoka  he  refused  to  unload  same 
at  that  point,  and  thereafter  and  at  his  request  said 
cattle  were  transported  to  American  Falls,  at  which 
place  they  were  unloaded  for  feed,  water  and  rest. 
After  remaining  at  American  Falls  about  ninety-six 
hours  plaintiff  reloaded  said  stock  and  shipped  them 
to  South  Omaha,  Nebraska,  their  ultimate  destina- 
tion. 

It  was  further  alleged  that  defendant  and  its  con- 
necting carriers  had  in  full  force  and  effect  at  and 
prior  to  the  time  said  shipment  moved  a  tariff  of  rates 
applying  on  livestock  providing  that  a  lower  rate 
would  be  given  to  shippers  who  executed  the  livestock 


contract  and  that  plaintift'  in  this  case  secured  the 
benefit  of  such  lower  rate ;  that  upon  arrival  of  such 
shii)nient  at  South  Omaha  they  were  in  the  same 
order  and  condition  they  were  in  when  received  by 
the  Oregon  Railroad  &  Navigation  Company  at 
Baker,  except  for  the  usual  depreciation  which  all 
livestock  in  transit  are  liable  to  and  depreciation  due 
to  the  poor  shipping  condition,  and  the  further  fact 
that  plaintiff  and  his  agents  while  in  charge  of  said 
shipment  failed  to  give  same  proper  and  necessary 
attention ;  that  plaintiff  failed  and  neglected  to  give 
notice  to  this  defendant  of  his  alleged  claim  at  des- 
tination as  required  by  the  livestock  contract,  and 
therefore  whatever,  if  any,  claim  he  may  have  had 
against  defendant  was  barred  by  reason  of  his  failure 
to  comply  with  his  contract. 

As  a  reply  plaintiff  admitted  execution  of  the 
livestock  contract,  movement  of  the  cattle  from  Baker 
to  American  Falls,  reloading  of  same  at  that  place 
and  final  delivery  at  destination;  alleged  that  said 
livestock  contract  was  void  for  the  reason  that  it  was 
in  violation  and  contravention  of  Section  7  of  the  Act 
of  Congress  known  as  the  Carmack  Amendment,  34 
Stat.,  595. 

Said  case  was  removed  by  defendant  in  error  from 
the  Circuit  Court  of  the  State  of  Oregon  for  Baker 
County  to  the  Circuit  Court  of  the  United  States  for 
the  District  of  Oregon,  and  thereafter  and  on  July  7, 
1912,  said  case  was  tried  by  a  jury  before  Honorable 
R.  S.  Bean,  and  at  the  conclusion  of  plaintiff's  testi- 
mony defendant  interposed  a  motion  for  non-suit, 


which  motion  was  sustained  by  the  court,  and  by  rea- 
son thereof  plaintiff  in  error  is  prosecuting  this  ap- 
peal. 

POINTS  AND  AUTHORITIES. 

I. 

The  evidence  shows  that  whatever,  if  any,  delay 
or  shrinkage  above  the  normal  shrink  the  shipment 
may  have  sustained  was  caused  by  circumstances  and 
conditions  over  which  this  defendant  had  no  control 
and  for  which  a  carrier  is  never  held  liable  as  a  mat- 
ter of  law. 

Gulf  Etc.  By.  V.  Thomas,  138  S.  W.,  819-821. 

M.  K.  d  T.  By.  Co.  v.  Garrett,  87  S.  W.,  172. 

Needham  v.  Boston  Etc.  By.  Co.,  74  Atl.,  226. 

St.  Louis  Etc.  By.  Co.  v.  Moon,  103  S.  W.,  1176. 

St.  Louis  Etc.  By.  Co.  v.  Smith,  77  S.  W.,  28. 

Tiller  V.  Chicago  Etc.  By.  Co.,  120  S.  W.,  672- 
675. 

M.  K.  d  T.  By.  Co.  v.  Bogers,  118  S.  W.,  738. 

II. 

The  plaintiff  in  error  cannot  recover  for  alleged 
extra  feed  bill  at  Valley,  Nebraska,  for  the  reason 
that  his  witnesses  testified  that  it  was  the  custom  to 
stop  and  feed  cattle  at  this  point  in  order  to  fill  them 
up  and  rest  them  for  the  Omaha  market.  In  any 
event,  the  defendant  was  in  no  wise  connected  with 
the  delay  at  Valley. 

Transcript  of  Record,  pages  53,  69,  98,  99, 129. 


III. 

There  is  no  evidence  showing  or  tending  to  show 
that  plaintiff's  stock  was  injured  through  the  negli- 
gence of  this  defendant  while  in  transit,  and  for  this 
reason  a  verdict  for  the  plaintiff  would  be  founded 
upon  mere  conjecture  and  speculation. 

Good m 0)1  i\  O.  R.  &  N.  Co.,  22  Or.,  14-28. 

Manning  v.  Portland  S.  S.  Co.,  52  Or.,  101. 

Reidhead  v.  Skagit  County,  33  Wash.,  174-179. 

Whitelwnse  v.  Bryant  Lumber  Co.,  50  Wash., 
563-566. 

M.  K.  cC-  T.  Ry.  Co.  v.  Garrett,  87  S.  W.,  172. 
Patton  v.  Texas  &  Pacific  Ry.,  179  U.  S.,  658- 
663. 

IV. 

Plaintiff  failed  to  prove  that  he  gave  notice  to  the 
defendant  of  his  alleged  claim  within  ten  days  of 
unloading  the  stock  at  destination  and  before  the 
stock  had  been  intermingled  with  other  stock  as  re- 
quired by  the  contract  of  shipment. 

M.  K.  d'  T.  Ry.  Co.  v.  Texas  Etc.  Ry.,  33  Sup. 

Ct.  Rep.,  397-401. 
M.  K.  d-  T.  Ry.  Co.  v.  Hancock,  109  Pac,  223. 
Frank  L.  Smith  Meat  Co.  v.  0.  R.  d:  N.  Co., 

59  Or.,  206. 

Austi7i  Stephensen  Co.  v.  Southern  Ry.,  65  S. 
E.,  757-758. 


Parrill  et  al  v.  Cleveland  Etc.  Ry.,  55  N.  E., 
1026. 

Atchison  Etc.  By.  Co.  v.  Crittenden,  46  Pac, 

1000-1001. 
Metropolitan  Trust  Co.  v.  Toledo  Etc.  Ry.  Co., 

107  Fed.,  628,  632. 
Smith  V.  Chicago  Etc.  Ry.,  87  S.  W.,  9,  10. 
Houston  Etc.  Ry.  Co.  v.  Mayes.,  97  S.  W.,  318, 

320. 
St.  Louis  Etc.  Ry.  v.  Pierce  et  al,  101  S.  W., 

760,  761. 
Wichita  Etc.  Ry.  v.  Koch,  28  Pac,  1013,  1014. 
Wood  V.  Southern  Ry.,  24  S.  E.,  704,  705. 
Southern  Ry.  v.  Adams,  42  S.  E.,  35,  36. 

V. 

It  is  not  necessary  that  there  be  an  independent 
consideration  apart  from  that  expressed  in  the  ship- 
ping contract  to  support  a  stipulation  of  agreed  val- 
uation. The  presumption  is  that  sufficient  considera- 
tion was  given  for  the  limitation,  and  unless  plain- 
tiff proves  absence  of  consideration  by  clear  and  sat- 
isfactory proof  the  presumption  of  consideration  will 
prevail. 

Cau  V.  Texas  dt  Pacific  Ry.,  194  U.  S.,  427,  432. 
Arthur  v.  Texas  d'  Pacific  Ry.,  139  Fed.,  127, 

130. 
Schaller  v.  Chicago  Etc.  Ry.,  71  N.  W.,  1042, 

1044. 
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Miers  v.  Ry  Co.,  114  S.  W.,  1052. 
Skclton  et  al  v.  Ry.  Co.,  110  S.  W.,  627. 
Schrocdcr  v.  Turpui,  122  S.  W.,  1,  2. 

VI. 

Congress  has  mauifested  the  purpose  to  take  pos- 
session of  the  subject  of  transportation  of  property 
and  liability  of  carriers  by  railroad  of  interstate 
shipments,  and  such  laws  and  regulations  supersede 
all  state  regulations  or  laws  on  the  same  subject,  and 
the  rule  of  law  is  now  definitely  and  conclusively  set- 
tled by  the  United  States  Supreme  Court  that  agreed 
valuations  and  contracts  limiting  the  carriers'  com- 
mon law  liability  Avill  be  upheld  and  enforced. 

Adams  Express  Co.  v.  Croninger,  33  Sup.  Ct. 

Rep.,  148. 
C.  B.  cC-  Q.  Ry.  Co.  v.  Miller,  33  Sup.  Ct.  Rep., 

155. 
C.  St.  P.  M.  &  O.  Ry.  Co.  v.  Latta,  33  Sup.  Ct. 

Rep.,  155. 
Wells  Fargo  Co.  v.  Niema/n  Marcus  Co.,  33 

Sup.  Ct.  Rep.,  267. 
Kansas  City  Southern  Ry.  v.  Carl,  33  Sup.  Ct. 

Rep.,  391. 
M.  K.  cC'  T.  Ry.  Co.  v.  Harriman  Bros.,  33  Sup. 

Ct.  Rep.,  391. 


9 

ARGUMENT. 

I. 
THE  EVIDENCE  SHOWS  THAT  WHAT- 
EVER, IF  ANY,  DELAY  OR  SHRINKAGE 
ABOVE  THE  NORMAL  SHRINK  THE  SHIP- 
MENT MAY  HAVE  SUSTAINED  WAS 
CAUSED  BY  CIRCUMSTANCES  AND  CONDI- 
TIONS OVER  WHICH  THIS  DEFENDANT 
HAD  NO  CONTROL  AND  FOR  WHICH  A 
CARRIER  IS  NEVER  HELD  LIABLE  AS  A 
MATTER  OF  LAW. 

The  court  will  note  by  referring  to  page  164  of 
the  Transcript  of  Record  that  the  above  was  defend- 
ant's first  ground  on  motion  for  non-suit. 

In  this  connection  we  desire  to  call  the  court's 
attention  to  the  fact  that  plaintiff  testified,  among 
other  things,  that  while  this  shipment  was  in  transit 
it  was  necessary  for  the  stock  train  to  be  sidetracked 
at  several  different  points  owing  to  the  fact  that  there 
had  been  a  washout  on  the  Southern  Pacific  between 
Reno  and  Sacramento  and  that  by  reason  thereof  all 
of  the  Southern  Pacific  passenger  trains  from  the 
East  to  California  points  were  being  detoured  over 
the  lines  of  the  defendant  herein.  (Transcript  of 
Record,  pages  44,  54,  70,  71,  87.)  Of  course,  it  goes 
without  saying  that  a  stock  train  could  not  expect  to 
have  the  right  of  way  over  a  passenger  and  mail 
train,  nor  could  anyone  contend  that  the  defendant 
in  this  case  was  responsible  for  the  violent  and  un- 
usual storm  causing  washouts  on  the  Southern  Paci- 
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tic,  theiebv  making  it  necessary  to  detour  their  pas- 
senger trains  over  this  defendant's  line  of  railroad. 

The  court  will  also  note  plaintiff  testified  that 
owing  to  the  fact  that  during  the  month  of  Decem- 
ber, 1909,  a  coal  famine  existed  in  the  vicinity  of 
Chicago ;  it  was  therefore  necessary  for  the  railroad 
companies  to  do  everything  they  possibly  could  to 
transport  cars  of  coal  from  Kemmerer  and  other  coal 
mines  to  the  East.  Plaintiff's  testimony  shows  that 
he  was  familiar  with  this  condition  and  knew  that  the 
railroad  companies  were  doing  all  they  could  to  move 
these  cars  from  Kemmerer  to  Chicago  and  vicinity. 
(Transcript  of  Record,  pages  54,  70,  124.)  Under 
these  circumstances  the  defendant  was  required 
under  the  law  and  as  an  act  of  humanity  to  pick  up 
coal  cars  at  Kemmerer  and  move  them  in  the  first 
available  eastbound  freight  train. 

In  this  connection  we  would  also  call  the  court's 
attention  to  the  fact  that  this  shipment  moved  during 
the  month  of  December,  that  considerable  snow  and 
ice  and  cold  weather  was  encountered  on  the  trip, 
and  that,  as  stated  by  one  of  plaintiff's  witnesses,  we 
ran  into  an  awful  blizzard  at  Rawlins.  (Transcript 
of  Record,  page  57.) 

It  is  admitted  by  plaintiff's  complaint  and  his 
testimony  in  this  case  that  all  cattle  while  being 
transported  long  distances  by  rail  are  bound  to  shrink 
and  decrease  in  weight  and  value  even  though  they 
are  given  the  very  best  of  care  and  attention,  but 
plaintiff  undertakes  in  this  case  to  show  that  his  stock 
on  this  journey  suffered  an  abnormal  shrink  due  to 
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the  fact,  among  other  things,  that  it  was  necessary  to 
sidetrack  the  train  upon  which  his  stock  was  being 
carried.  As  a  matter  of  fact,  the  evidence  shows  that 
plaintiff  intended  to  ship  his  stock  to  Minidoka, 
Idaho,  at  which  point  he  intended  to  feed  them  up  f or 
the  Omaha  market,  but  upon  arriving  at  that  place 
no  pasturage  of  any  consequence  was  available  and 
hay  was  very  scarce  ^and  expensive,  and  by  reason 
thereof  he  moved  the  stock  to  South  Omaha  without 
fattening  them  up  at  this  point  for  the  Omaha  mar- 
ket. After  leaving  Minidoka  and  American  Falls, 
the  shipment,  as  stated  by  plaintiff's  witnesses,  en- 
countered a  blizzard  at  Rawlins,  Wyoming. 

Taking  all  these  facts  into  consideration,  it  seems 
clear  to  us  that  plaintiff's  cattle  would  necessarily 
shrink  to  a  greater  extent  than  they  would  had  they 
been  moving  in  the  middle  of  the  summertime  when 
grass  and  hay  were  plentiful  and  no  snow,  ice  or 
blizzard  would  be  encountered,  and  it  would  not  be 
necessary  to  sidetrack  stock  trains  on  account  of 
washouts  on  the  Reno  division,  making  it  necessary 
to  detour  passenger  trains  over  this  defendant's  line 
of  railroad.  Therefore,  under  this  point  we  maintain 
that  even  assuming  that  plaintiff  had  shown  that  his 
stock  had  suffered  an  abnormal  shrink,  under  such 
circumstances  this  defendant  could  not  be  held  liable 
for  same  for  the  reason  that  it  was  caused,  if  at  all, 
by  facts  and  circumstances  ovei'  which  this  defendant 
had  no  control. 

We  do  not  deam  it  necessary  to  discuss  at  length 
any  of  the  decisions  on  this  point,  since  it  is  elemen- 
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tary  that  a  carrier  is  never  held  liable  for  injury 
caused  by  facts  and  circumstances  over  which  it  has 
no  control.  However,  in  this  connection  we  call  the 
court's  attention  to  the  fact  that  we  have  cited  a  num- 
ber of  cases  sustaining  our  contention  in  this  regard 
under  Points  and  Authorities,  ninnber  I,  and  there- 
fore maintain  that  our  first  point  in  our  motion  for 
non-suit  is  well  taken. 

II. 

PLAINTIFF  CANNOT  RECOVER  FOR  AL- 
LEGED EXTRA  FEED  BILL  AT  VALLEY, 
NEBRASKA,  FOR  THE  REASON  THAT  HIS 
WITNESSES  TESTIFIED  IT  WAS  THE  CUS- 
TOM TO  STOP  AND  FEED  CATTLE  AT  THIS 
POINT  IN  ORDER  TO  FILL  THEM  UP  AND 
REST  THEM  FOR  THE  OMAHA  MARKET.  IN 
ANY  EVENT  DEFENDANT  WAS  IN  NO  WISE 
CONNECTED  WITH  THE  DELAY  AT  VAL- 
LEY. 

The  court  will  note  by  referring  to  page  164  of  the 
Transcript  of  Record  that  the  above  was  defendant 's 
second  ground  on  motion  for  non-suit. 

Plaintiff  on  cross  examination  (Transcript  of 
Record,  page  98)  stated  that  Valley  is  about  thirty 
miles  from  South  Omaha,  which,  as  the  court  will 
recall,  was  the  ultimate  destination  of  this  shipment. 
He  further  testified  that  he  held  the  cattle  at  Valley 
from  ten  A.  ^L  on  December  16th  until  six  P.  M.  on 
December  19th,  and  then  ran  from  there  to  South 
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Omaha.  (Transcript  of  Record,  pages  53,  56,  69) ; 
that  he  stopped  the  shipment  at  Valley  for  the  pur- 
pose of  feeding  them  up  and  getting  them  in  better 
condition  for  placing  on  the  Omaha  market ;  that  in 
the  meantime  plaintiff  himself  had  gone  to  South 
Omaha  to  watch  the  market,  and  it  was  a  mere  mat- 
ter of  speculation  how  long  he  was  going  to  leave  the 
stock  at  Valley  (Transcript  of  Record,  pages  98,  98) ; 
that  they  were  well  fed  up  and  in  good  condition 
after  they  were  fed  at  Valley,  and  were  put  upon  the 
Omaha  market  and  looked  pretty  good ;  that  the  stop- 
ping of  cattle  at  Valley  to  fill  them  up  and  get  them 
into  good  condition  for  South  Omaha  market  was  a 
common  practice  among  stock  shippers  (Transcript 
of  Record,  page  129). 

Plaintiff  alleges  in  paragraph  VII  of  his  com- 
plaint shown  on  page  7  of  the  Transcript  of  Record, 
that  while  said  cattle  were  enroute  he  was  compelled 
to  pay  for  the  maintenance  of  said  cattle  $300  more 
than  he  would  have  been  compelled  to  pay  if  the  de- 
fendant had  permitted  them  to  be  fed  and  cared  for 
at  proper  times  and  places.  In  attempting  to  sustain 
this  allegation  plaintiff  testified  on  page  98  of  the 
Transcript  of  Record  that  while  he  was  filling  uj)  the 
stock  and  resting  them  at  Valley  to  get  them  in  good 
condition  to  place  on  the  South  Omaha  market  he 
paid  out  the  sum  of  $300  for  feed.  As  above  stated, 
his  testimony  sliows  that  this  is  the  common  practice 
and  that  he  voluntarily  held  the  cattle  at  Valley  while 
he  was  at  South  Omaha  watching  the  market,  and 
finally,  after  the  cattle  had  been  sufficientlv  rested 
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and  tilled  and  the  market  at  South  Omaha  had 
reached  a  point  which  was  satisfactory  to  the  plain- 
tiff he  then  moved  the  cattle  on  to  South  Omaha  and 
disposed  of  them. 

We  cannot  conceive  upon  what  theory  of  law  or 
justice  the  plaintiff  is  entitled  to  recover  any  portion 
of  this  feed  bill  from  the  defendant  when  the  testi- 
mony shows  that  he  voluntarily  incurred  this  bill  at 
Valley  for  the  express  purpose  of  getting  the  stock 
in  condition  for  sale  on  the  Omaha  market. 

III. 

CONGRESS  HAS  MANIFESTED  THE  PUR- 
POSE TO  TAKE  POSSESSION  OF  THE  SUB- 
JECT OF  TRANSPORTATION  OF  PROPERTY 
AND  LIABILITY  OF  CARRIERS  BY  RAIL- 
ROAD OF  INTERSTATE  SHIPMENTS,  AND 
SUCH  LAWS  AND  REGULATIONS  SUPER- 
SEDE ALL  STATE  REGULATIONS  OR  LAWS 
ON  THE  SAME  SUBJECT,  AND  THE  RULE  OF 
LAW  IS  NOW  DEFINITELY  AND  CONCLU- 
SIVELY SETTLED  BY  THE  UNITED  STATES 
SUPREME  COURT  THAT  AGREED  VALUA- 
TIONS AND  CONTRACTS  LIMITING  THE 
CARRIERS'  COMMON  LAW  LIABILITY  WILL 
BE  UPHELD  AND  ENFORCED. 

Plaintiff  alleged  in  x>ara graph  IX  of  his  reply,  as 
show^n  on  page  38  of  the  Transcript  of  Record,  that 
the  limited  liability  livestock  contract  which  is  ad- 
mitted was  executed  and  governed  the  shipment  in 
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question,  was  void  as  being  in  violation  and  contra- 
vention of  Section  7  of  the  Act  of  Congress  as 
amended  commonly  known  as  the  Carmack  Amend- 
ment, 34  Stat,  at  Large,  595  (now  Section  20  of  the 
act  to  regulate  commerce).  While  this  point  was  not 
particularly  raised  at  the  trial,  plaintiff  has  again 
seen  fit  to  make  the  same  contention  in  paragraph  II 
of  his  Points  and  Authorities  as  is  shown  on  page  5 
of  plaintiff's  brief.  For  these  reasons  we  deem  it 
necessary  at  this  time  to  briefly  refer  to  this  point. 

This  is  not  a  new  question  but  has  been  decided 
many  times  by  the  courts.  The  leading  case  on  the 
question  is  Hart  v.  Pennsylvania  Railroad  Company, 
112  U.  S.,  331,  340,  341,  in  which  it  appears  that  Mr. 
Hart  shipped  five  horses  under  a  bill  of  lading  which 
stated  the  horses  were  to  be  transported,  among  other 
things,  upon  the  condition  that  the  carrier  assumed 
liability  on  the  stock  to  the  extent  of  one  hundred 
dollars  for  each  horse.  One  of  the  horses  was  killed 
and  others  were  injured  in  transit,  and  during  the 
trial  it  appeared  that  the  animals  were  race  horses 
and  plaintiff  offered  to  show  damages  based  on  their 
value  amounting  to  over  $25,000.  The  testimony  was 
excluded  and  plaintiff  recovered  a  verdict  for  the  sum 
of  $1200.    On  appeal  it  was 

HELD:  "Limitation  as  to  value  has  no  tendency 
to  exempt  from  liability  for  negligence.  It  does  not 
induce  want  of  care.  It  exacts  from  the  carrier  the 
measure  of  care  due  to  the  value  agreed  on.  The 
carrier  is  bound  to  respond  to  that  value  for  negli- 
gence.    The  compensation  for  carriage  is  based  on 
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the  value.  The  shipper  is  estopped  from  saying  that 
the  value  is  greater.  *  *  *  There  is  no  violation  of 
a  public  policy.  On  the  contrary  it  would  be  unjust 
and  unreasonable  and  would  be  repugnant  to  the 
soundest  principles  of  fair  dealing  and  of  the  freedom 
of  contracting,  and  thus  conflict  with  public  policy  if 
the  shipper  should  be  allowed  to  reap  the  benefit  of 
the  contract  if  there  is  no  loss  and  to  repudiate  it  in 
case  of  loss." 

Nonnile  v.  O.  R.  J;  N.  Co.,  41  Or.,  177, 188,  was  an 
action  to  recover  the  value  of  a  mule  which  with  other 
stock  defendant  agreed  to  transport  from  Portland, 
Oregon,  to  Astoria,  Oregon.  Upon  arrival  of  the  ani- 
mals at  Astoria,  it  is  alleged  that  defendant  negli- 
gently tied  the  mule  to  a  small  red  plow;  the  mule, 
by  moving  its  head,  also  moved  the  plow,  became 
frightened,  ran  away  and  was  injured.  As  a  defense 
the  defendant  alleged  that  the  animal  was  transported 
under  a  contract  providing  that  the  value  of  the  stock 
did  not  exceed  one  hundred  dollars  per  head,  and  that 
the  recovery,  if  any,  should  not  exceed  that  sum. 
Plaintiff  obtained  judgment  for  $150,  and  in  revers- 
ing the  case  on  appeal  it  was 

HELD :  "It  is  in  effect  a  representation  that  the 
horses  and  mules  were  not  worth  to  exceed  one  hun- 
dred dollars  per  head  and  an  express  assent  to  the 
rate  fixed  as  a  proper  charge  for  transportation  based 
upon  such  valuation.  The  plaintiff  cannot  consist- 
ently claim  a  higher  valuation  upon  the  agreed  rate 
of  freight,  and  the  contract  is  not  in  any  proper  sense 
one  for  the  exemption  of  the  defendant  from  the  con- 
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sequences  of  uegligence.  In  such  a  case  the  shipper 
is  estopped  to  deny  the  vahie  which  he  himself  has 
deliberately  fixed  and  agreed  to  as  the  real  value  of 
the  property  when  it  comes  to  a  loss.  Such  stipula- 
tions in  contracts  are  supported  and  upheld  upon 
consideration  of  fairness  as  it  relates  both  to  the 
shipper  and  carrier.  We  are  led  to  this  conclusion  by 
cases  of  palpable  analogy  and  high  authority." 

Adams  Express  Co.  v.  Croningcr,  33  Sup.  Ct.  Rep. 
148,  was  an  action  to  recover  the  full  market  value  of 
aa  small  package  containing  a  diamond  ring  which 
was  lost  by  the  express  company.  The  defendant 
alleged  in  its  answer  that  it  was  engaged  in  interstate 
commerce  and  was  subject  to  the  Act  to  Regulate 
Commerce,  that  its  rates  were  based  on  the  declared 
value  of  the  article  transported,  that  plaintiff  elected 
to  have  the  package  transported  under  its  limited 
liability  contract  and  could  not  recover  in  excess  of 
the  declared  value.  Plaintiff  demurred  to  the  answer 
as  not  containing  a  defense,  and  the  demurrer  was 
sustained.  In  reversing  the  case  on  appeal  the  United 
States  Supreme  Court 

HELD :  ' '  That  a  common  carrier  cannot  exempt 
himself  from  liability  for  his  own  negligence  or  that 
of  his  servants  is  elementary  (citing  a  number  of 
cases).  The  rule  of  the  common  law  did  not  limit  his 
liability  to  loss  and  damage  due  to  his  own  negligence, 
or  that  of  his  servants.  That  rule  went  beyond  this, 
and  he  was  liable  for  any  loss  or  damage  which  re- 
sulted from  human  agency,  or  any  cause  not  the  act 
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of  God  or  the  public  enemy.  But  the  rigor  of  this 
liability  might  be  modified  through  any  fair,  reason- 
able and  just  agreement  with  the  shipper  which  did 
not  include  exemption  against  negligence  of  the  car- 
rier or  his  servants.  The  inherent  right  to  receive 
a  compensation  commensurate  with  the  risk,  involved 
the  right  to  protect  himself  from  fraud  and  imposi- 
tion by  reasonable  rules  and  regulations,  and  the  right 
to  agree  upon  a  rate  proportionate  to  the  value  of  the 
property  transported. 

"It  has  therefore  become  an  established  rule  of  the 
common  law,  as  declared  by  this  court  in  many  cases, 
that  such  a  carrier  may,  by  a  fair,  open,  just  and 
reasonable  agreement,  limit  the  amount  recoverable 
by  a  shipper  in  case  of  loss  or  damage  to  an  agreed 
value,  made  for  the  purpose  of  obtaining  the  lower  of 
two  or  more  rates  of  charges  proportioned  to  the 
amount  of  the  risk.  (Citing  a  large  number  of 
cases.)     *     *     * 

"The  language  of  the  enactment  does  not  disclose 
any  intent  to  abrogate  the  right  of  common  carriers 
to  regulate  their  charges  for  carriage  by  the  value  of 
the  goods,  or  to  agree  with  the  shipper  upon  a  valua- 
tion of  the  property  carried.     *     *     * 

' '  We  therefore  reach  the  conclusions  that  the  pro- 
vision of  the  act  forbidding  exemptions  from  liability 
imposed  by  the  act  is  not  violated  by  the  contract  here 
in  question. ' '  The  demurrer  was  therefore  overruled 
and  the  case  reversed. 

Chicago,  St.  Paul  d'  Minneapolis  By.  Co.  v.  Latta, 
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33  Sup.  Ct.  Rep.,  155,  was  a  very  similar  case,  and  the 
court  reached  the  same  conclusion  in  reversing  and 
remanding  this  case  for  a  new  trial. 

C.  B.  d'  Q.  By.  Co.  v.  Miller,  33  Sup.  Ct.  Rep.,  155. 
In  this  case  the  United  States  Supreme  Court  adopted 
the  same  rule  as  laid  down  in  the  Croninger  case  and 
reversed  the  case  upon  the  same  grounds. 

Kansas  City  Southern  By.  Co.  v.  Carl,  33  Sup.  Ct. 
Rep.,  391.  This  was  a  case  involving  the  validity  of 
the  release  of  $5.00  per  hundredweight  on  a  shipment 
of  household  goods.  The  United  States  Supreme 
Court  upheld  the  right  of  the  carrier  to  enter  into 
such  contracts,  and  expressly  holds  that  there  is  noth- 
ing in  the  Carmack  Amendment  forbidding  such  con- 
tracts, and  again  reaffirms  the  rule  laid  down  in  the 
Croninger  case. 

M.  K.  d  T.  By.  Co.  v.  Harriman  Brothers,  33  Sup. 
Ct.  Rep.,  397.  This  was  an  action  to  recover  damages 
for  the  alleged  negligent  killing  of  a  shipment  of 
cattle  by  derailment  of  one  of  the  defendant's  trains. 
The  shipment  moved  under  the  terms  and  provisions 
of  a  livestock  contract  very  similar  to  the  one  in 
controversy  in  the  case  at  bar.  The  lower  court  per- 
mitted a  recovery  for  the  full  value  of  the  shipment 
notwithstanding  the  limitations  contained  in  the  con- 
tract.   In  reversing  the  case  it  was 

HELD,  in  effect,  that  there  was  nothing  in  the 
Interstate  Commerce  Act  which  prevented  the  car- 
rier from  entering  into  such  a  contract;  that  the  rea- 
sonableness of  its  provisions  could  not  be  attacked 


20 

in  any  court ;  that  the  Intcrst-afc  Connnercc  Commis- 
sion was  the  only  body  whicli  had  autJtority  to  pass 
upon  the  reasonableness  of  the  satne.  The  limita- 
tions in  the  contract  were  sustained  and  the  same  rule 
adopted  as  laid  down  in  the  Croninger  case. 

Previous  to  the  above  decisions  there  has  been 
more  or  less  conflict  in  the  different  state  decisions 
concerning*  the  right  of  a  carrier  to  enter  into  these 
contracts,  but  such  conflict  was  more  apparent  than 
real,  and  due  to  the  fact  that  the  different  courts 
failed  to  note  the  distinction  between  a  strict  limita- 
tion for  liability  for  negligence  and  the  agreed  valua- 
tion in  case  of  loss.  But  these  recent  decisions  by 
the  United  States  Supreme  Court  have  removed  all 
of  this  difficulty  and  settled  beyond  any  controversy 
that  the  carrier  has  a  right  to  enter  into  such  con- 
tracts and  that  same  mil  be  upheld  and  enforced. 

HoAvever,  there  is  still  another  reason  why  the 
Carmack  Amendment  can  have  no  application  to  this 
shipment,  and  that  is  that  Section  7  of  the  Act  of 
Congress  as  amended,  34  Statutes  at  Large,  page  595 
(now  Section  20  of  Act  to  Regulate  Conmierce),  is 
only  applicable  to  the  initial  carrier  and  plainly  states 
that  no  rule,  receipt  or  regulation  shall  change  the 
liability  hereby  imposed.  An  examination  of  the 
language  of  the  act  will  show  that  the  only  liability 
hereby  imposed  is,  that  the  initial  carrier  upon  re- 
ceipt of  goods  shall  be  responsible  through  to  destina- 
tion regardless  of  whether  or  not  the  loss  occurred 
upon  its  or  its  connecting  carrier's  line.  It  is  per- 
fectly clear,  therefore,  that  under  the  recent  decisions 
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of  the  United  States  Supreme  Court  there  is  nothing 
in  the  Carmack  Amendment  in  any  wise  affecting  the 
right  of  the  common  carrier  to  enter  into  limited 
liability  livestock  contracts. 

IV. 

PLAINTIFF  FAILED  TO  PROVE  THAT  HE 
GAVE  NOTICE  TO  THE  DEFENDANT  OF  HIS 
ALLEGED  CLAIM  WITHIN  TEN  DAYS  OF 
UNLOADING  THE  STOCK  AT  DESTINATION 
AND  BEFORE  THE  STOCK  HAD  BEEN  IN- 
TERMINGLED WITH  OTHER  STOCK,  AS  RE- 
QUIRED BY  THE  CONTRACT  OF  SHIPMENT. 

By  referring  to  Section  9  of  the  livestock  con- 
tract, as  shown  on  page  28  of  the  Transcript  of  Rec- 
ord, the  court  will  note  that  it  provides  as  follows : 

''9.  Unless  claims  for  loss,  damage  or  detention 
are  presented  within  ten  days  from  the  date  of  the 
imloading  of  said  stock  at  destination,  and  before 
said  stock  has  been  mingled  with  other  stock,  such 
claims  shall  be  deemed  to  be  waived,  and  the  carriers 
and  each  thereof  shall  be  discharged  from  lia- 
bility.    *     *     *" 

By  referring  to  page  165  et  seq.  of  the  Transcrii3t 
of  Record,  it  will  be  seen  that  Judge  Bean,  in  grant- 
ing defendant's  motion  for  a  non-suit,  discussed  this 
feature  of  the  case  at  length,  and  arrived  at  the  con- 
clusion that  the  non-suit  should  be  granted  for  the 
reason  that  plaintiff  did  not  comply  with  this  section 
of  the  contract. 

Plaintiff  contended  upon  the  argument  for  a  non- 
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suit,  and  is  now  attempting  to  claim  in  his  brief,  that 
he  complied  with  this  section  and  gave  notice  of  his 
claim  at  destination,  as  required  by  Section  9  of  the 
livestock  contract.  The  testimony  in  regard  to  plain- 
tiff's compliance  with  Section  9  is  contained  on  page 
59  of  the  Transcript  of  Record,  where  he  states  in 
effect  that  he  told  the  agent  at  Shoshone  that  he  was 
going  to  put  in  a  claim,  and  other  similar  remarks 
made  to  different  railroad  employes  between  Sho- 
shone and  South  Omaha,  and  later  on,  on  page  60, 
plaintiff  testified  that  he  put  in  a  claim  in  Portland, 
Oregon. 

Plaintiff,  on  page  33  of  his  brief,  seeks  to  justify 
the  right  of  plaintiff  to  put  in  a  claim  to  the  Oregon 
Railroad  &  Navigation  Company,  at  Portland,  Ore- 
gon, for  the  alleged  reason,  as  he  claims,  that  some 
agent  at  South  Omaha  told  him  to  take  it  up  with 
the  claim  department,  as  shown  on  page  61  of  the 
Transcript  of  Record.  As  was  stated  by  Judge  Bean, 
in  passing  on  this  point,  there  was  no  testimony  or 
contention  that  the  plaintiff  complied  with  Section  9 
of  the  livestock  contract  by  making  claim  at  South 
Omaha  within  ten  days  after  the  arrival  of  the  stock, 
before  they  had  been  intermingled  with  other  stock, 
and  the  fact  that  some  agent  or  employe  of  the  defend- 
ant, while  the  shipment  was  in  transit,  was  notified 
that  the  plaintiff  was  going  to  put  in  a  claim,  or  the 
fact  that  somebody's  agent — whether  Union  Pacific 
agent,  agent  of  the  Stock  Yards  Company,  or  agent 
of  the  commission  firm,  the  e\ddence  does  not  show — 
told  the  plaintiff  to  take  up  the  matter  with  the  claim 
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department,  without  designating  any  particular  claim 
department,  certainly  does  not  authorize  a  waiver  of 
Section  9  and  justify  the  plaintiff  in  waiting  until 
the  stock  had  been  intermingled  with  other  stock  and 
then  several  weeks  afterwards  put  in  a  claim  2000 
miles  from  destination,  with  the  Oregon  Railroad 
&  Navigation  Compan}^  at  Portland,  Oregon.  As  a 
matter  of  fair  dealing  and  justice  between  man  and 
man,  the  defendant  is  entitled  to  a  reasonable  notifi- 
cation of  a  claim  for  loss  and  damage  in  a  case  of 
this  kind,  whether  it  is  so  specified  in  the  livestock 
contract  or  not,  for  the  reason  that  it  is  absolutely 
impossible  for  a  railroad  company  to  check  up  and 
determine  whether  or  not  plaintiff  has  actually  sus- 
tained any  damage  after  the  shipment  has  arrived 
at  destination  and  is  sold  and  butchered.  The  courts 
have  recognized  the  justice  and  reasonableness  of 
such  a  provision  in  livestock  contracts  and  have  uni- 
formly held  that  unless  the  plaintiff  complies  with 
such  requirements  he  cannot  recover.  We  desire  to 
refer  briefly  to  a  few  of  the  many  cases  on  this 
subject. 

Smith  Meat  Co.  v.  O.  R.  c&  N.  Co.,  59  Or.,  206,  209. 
This  was  a  case  in  which  the  plaintiff  was  seeking  to 
recover  damages  on  a  shipment  of  cattle  moving  from 
North  Powder,  Oregon,  to  Portland,  Oregon.  The 
contract  governing  this  shipment  contained  identic- 
ally the  same  clause  in  regard  to  the  presentation  of 
claims  as  is  contained  in  the  contract  in  the  case  at 
bar.  In  upholding  the  validity  of  this  clause  the 
court,  among  other  things. 
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HELD:  "The  stipulation  that  a  claim  of  injury 
shall  be  presented  within  ten  days  and  before  the 
stock  shipped  shall  have  been  mingled  with  other 
stock,  is  a  reasonable  stipulation  on  its  very  face. 
Transportation  companies  can  only  do  business 
through  employes,  and  the  location  of  these,  as  well 
as  the  time  of  their  eniplojTiient,  is  subject  to  change. 
It  is  only  fair  that  in  cases  of  this  character  the  cor- 
poration should  be  seasonably  notified  that  a  claim 
for  damages  would  be  insisted  upon,  in  order  that  a 
careful  inspection  of  the  animals  and  timely  inquiry 
into  the  conditions  attending  their  transportation 
may  be  investigated  and  the  actual  facts  ascertained. 
This  is  not  a  stipulation  exempting  the  carrier  f  I'om 
liabilit,y  for  negligence,  but  one  giving  it  an  oppor- 
tunity to  ascertain  whether  its  servants  have  been  in 
fact  negligent." 

M.  K.  d'  T.  By.  Co.  v.  Harriman  Brothers,  33  Sup. 
Ct.  Rep.,  397.  This  case  involved  a  shipment  of  cattle 
which  moved  under  the  terms  and  provisions  of  a 
limited  liability  livestock  contract,  which  contained 
a  provision,  among  other  things,  to  the  effect  that 
no  suit  shall  be  brought  after  a  lapse  of  ninety  days 
from  the  happening  of  au}^  loss  or  damage,  an}^  stat- 
ute of  limitation  to  the  contrary  notwithstanding. 
The  lower  court  held  that  this  stipulation  was  void 
and  a  verdict  was  returned  in  favor  of  the  plaintiff. 
In  reversing  the  case  the  court,  among  other  things, 

HELD:  "The  policy  of  statutes  of  limitation  is 
to  encourage  promptness  in  the  bringing  of  actions, 
that  the  parties  shall  not  suffer  by  loss  of  evidence 
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from  death  or  disappearance  of  witnesses,  destruc- 
tion of  documents,  or  failure  of  memory.  But  there 
is  nothing  in  the  policy  or  object  of  such  statutes 
which  forbids  the  parties  to  an  agreement  to  provide 
a  shorter  period,  provided  the  time  as  not  unreason- 
ably short.  *  *  *  Such  limitations  in  bills  of  lading 
are  very  customary  and  have  been  upheld  in  a  multi- 
tude of  cases  (citing  cases).  *  *  *  The  provision 
requiring  suit  to  be  brought  within  ninety  days  is  not 
unreasonable  and  the  case  is  therefore  reversed." 

M.  K.  d-  T.  By.  Co.  v.  Hancock  &  Goodhar,  109 
Pacific,  223.  This  was  an  action  to  recover  damages 
for  injuries  alleged  to  have  been  sustained  by  plain- 
tiff while  shipping  two  carloads  of  cattle.  Shipment 
moved  under  a  limited  liability  livestock  contract, 
which  contained,  among  other  things,  the  following- 
stipulation:  ''That  as  a  condition  precedent  to  the 
shipper's  right  to  recover  any  damages  for  any  loss 
or  injury  to  the  livestock  shipped,  resulting  from  the 
carrier's  negligence,  including  delays,  the  shipper 
shall,  within  thirty  days  after  the  happening  of  the 
injuries  complained  of,  file  with  the  freight  or  station 
agent  of  the  carrier  his  claim  for  damages,  giving  the 
amount  thereof,  and  that  no  suit  shall  be  brought 
against  the  carrier  after  a  lapse  of  ninety  days  from 
the  happening  of  the  injury." 

HELD :  "The  stipulation  is  reasonable  and  valid 
and  is  not  against  public  policy.  The  court  adopts 
and  follows  the  opinion  in  the  case  of  S  out  kern  Ex- 
press Co.  V.  Caldwell,  21  Wall.  264." 
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Austin-iStcphoisou  Co.  v.  Southern  Ry.  Co.,  65 
S.  E.,  757,  758,  discussing  the  legality  of  a  clause  in 
a  livestock  contract,  which  read  as  follows : 

"That  as  a  condition  precedent  to  any  right. to 
recover  any  damages  for  loss  or  injury  to  said  live- 
stock, notice  in  writing  of  the  claim  thereof  shall  be 
given  to  the  agent  of  the  carrier  actually  delivering 
said  livestock,  wherever  such  delivery  may  be  made, 
and  such  notice  shall  be  so  given  before  said  livestock 
is  removed  or  intermingled  with  other  livestock. ' ' 

HELD :  ' '  The  carrier  does  a  large  business,  cov- 
ering a  vast  extent  of  territory,  and  to  allow  suits  to 
be  brought  against  it  without  such  notice,  at  any 
length  of  time,  when  the  evidence  of  the  true  nature 
of  the  transaction  has  been  lost  or  obliterated  and 
there  is  no  sufficient  opportunity  afforded  of  ascer- 
taining the  truth  of  the  matter,  would  be  to  surrender 
the  carrier,  bound  hand  and  foot  and  in  a  helpless 
condition,  to  the  tender  mercies  of  the  shipper,  and 
subject  it  to  the  payment  of  almost  any  kind  of  a 
claim  which  his  caprice  or  avarice  might  tempt  him  to 
assert.  *  *  *  The  law  will  not  tolerate  such  an 
imposition  which  might  follow  a  denial  of  the  validity 
of  this  clause  in  the  contract.  *  *  *  A  stipulation 
requiring  a  consignee  of  cattle  to  present  any  claim 
for  damages  at  the  time  the  cattle  were  received  and 
before  they  were  unloaded  and  mingled  with  the 
other  cattle,  has  been  held  to  be  reasonable  and  valid." 

Parrill  et  al.  v.  Cleveland  etc.  R.  R.  Co.,  55  N.  E., 
1026.    In  this  case  certain  livestock  was  transported 
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under  a  livestock  contract  containing  the  following 
stipulation : 

' '  No  claim  for  damages  which  might  accrue  to  the 
shipper  under  his  contract,  shall  be  allowed  or  paid 
by  the  carrier  or  sued  for  in  any  court  by  the  shipper, 
unless  a  claim  for  such  loss  or  damage  should  be  made 
in  writing,  verified  by  the  affidavit  of  the  shipper,  or 
his  agent,  and  delivered  to  the  freight  claim  agent  of 
the  carrier  at  his  office  in  Cincinnati,  Ohio,  within 
five  days  from  the  time  of  the  removal  of  the  stock 
from  the  car." 

In  sustaining  the  validity  of  this  limitation  the 
court  said:  "Where  there  is  a  special  contract  pro- 
viding a  necessity  for  reasonable  notice  of  claim,  the 
giving  of  such  notice  or  the  presentation  of  such  claim 
being  a  condition  precedent,  it  is  a  part  of  the  plain- 
tiff's cause  of  action  to  show  performance  of  this 
precedent  obligation  on  his  part  or  to  show  a  waiver 
of  performance  or  of  strict  formality."    (Citation.) 

AtcJiison  Etc.  Ry.  v.  Crittenden,  44  Pac,  1000, 
1001.  In  this  case  the  special  limited  livestock  con- 
tract had  the  following  provision : 

"As  a  condition  precedent  to  the  shipper's  right 
to  recover  any  damages  for  loss  or  injury  to  said 
stock,  he  will  give  notice  in  writing  of  his  claim  there- 
for, to  some  officer  of  said  party  of  the  first  part,  or 
its  nearest  station  agent,  before  said  stock  is  removed 
from  its  place  of  destination  above  mentioned,  or 
from  the  place  of  delivery  of  the  same  by  said  party 
of  the  second  part,  and  before  said  stock  is  mingled 
with  other  stock." 


28 

111  upliolding  the  validity  of  this  clause  the  court, 
among  other  things,  said:  "These  provisions  of  the 
contract  are  just  and  equitable.  The  company  is 
entitled  to  a  written  notice  that  the  shipper  claims 
damages,  so  as  to  permit  the  company  to  have  a  thor- 
ough investigation  made  of  the  nature  of  the  claim 
and  the  condition  of  the  stock,  before  the  stock  is  re- 
moved from  its  premises,  or  before  it  is  mingled  with 
other  stock,  so  as  to  render  its  identification  difficult. 
*  *  *  Failing  to  comply  with  the  terms  of  this 
contract  in  regard  to  giving  notice,  the  shipper  can- 
not recover." 

MetropoUtan  Trust  Co.  v.  Toledo  Etc.  Rij.,  107 
Fed.,  628,  632.  The  livestock  contract  contained  the 
following  provision : 

' '  That  no  claim  for  damages  which  may  accrue  to 
said  second  party  under  this  contract,  shall  be  paid  by 
the  said  first  part}^  or  sued  for  in  any  court  by  the 
said  second  party,  unless  a  claim  for  such  loss  or 
damage  shall  be  made  in  writing,  verified  by  the  affi- 
davit of  the  said  second  party,  or  his  or  their  agent, 
and  delivered  to  the  general  freight  agent  of  the  said 
first  party  at  his  office  in  the  City  of  Evansville,  In- 
diana, within  thirty  days  from  the  time  said  stock  is 
removed  from  said  cars,  and  that  if  any  loss  or  dam- 
age occurs  upon  a  line  of  connecting  carrier,  then  the 
carrier  shall  not  be  liable  unless  a  claim  be  made  in 
like  manner,  and  delivered  in  like  manner,  to  some 
proper  officer  or  agent  of  the  carrier  on  whose  line 
the  loss  or  damage  occurs. ' ' 
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111  upholding  this  i3ro vision  of  the  contract  the 
eoui't  held  that  such  a  stipulation  is  valid  and  reason- 
able, and  quotes  with  approval  a  number  of  cases 
sustaining  his  position. 

Smith  V.  Chicago  Etc.  By.,  87  S.  W.,  9,  10.  The 
contract  contained  the  following  provision: 

"As  a  condition  precedent  to  any  damages  or  any 
loss  or  injury  to  livestock  covered  by  this  contract, 
the  second  party  (plaintiff)  will  give  notice  in  writ- 
ing of  the  claim  therefor  to  some  general  officer,  or 
to  the  nearest  station  agent  of  the  first  part.y  at  destin- 
ation, *  *  *  and  before  such  stock  is  mingled  with 
other  stock,  such  written  notification  to  be  served 
within  one  day  after  delivery  of  stock  at  destination. 
*  *  *  That  a  failure  to  comply  with  the  provis- 
ions of  this  clause  shall  be  a  bar  to  the  recovery  of 
any  and  all  such  claims." 

In  upholding  this  clause  of  the  contract  the  court, 
among  other  things,  said :  "  It  is  a  further  contention 
that  plaintiff  was  not  entitled  to  recover  by  reason 
of  his  failure  to  give  notice  as  required  by  the  con- 
tract, of  his  damages.  It  is  conceded  that  no  such 
notice  was  given,  and  it  is  not  a  matter  of  dispute 
but  what  the  terms  of  the  contract  as  to  such  notice 
included  damages  resulting  from  the  death  or  shrink- 
age of  the  hogs.  In  such  instances  the  giving  of  such 
notice  is  a  prerequisite  to  the  right  of  recovery." 
(Citations.) 

Houston  Etc.  By.  Co.  v.  Mayes,  97  S.  W.,  318,  320. 
The  contract  had  a  clause  which  was  substantially  as 
follows : 
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''As  a  condition  precedent  to  the  shipper's  right  to 
recover  damages,  he  must  give  written  notice  to  some 
general  officer  or  agent  of  the  company,  of  the  loss, 
damage  or  injury  sustained  within  ninety  days  of 
unloading  the  stock  at  destination. ' '  It  was  held  that 
the  stipulation  was  reasonable  and  should  be  en- 
forced. 

St.  Louis  Etc.  Ry.  v.  Pierce  et  al,  101  S.  W.,  760, 
761.  The  livestock  contract  contained  a  clause  as 
follows : 

"That  as  a  condition  precedent  to  a  recovery  for 
any  damages  for  delay,  loss  or  injury  to  livestock 
covered  by  this  contract,  the  second  party  will  give 
notice  in  writing  of  the  claim  therefor  to  some  general 
officer,  or  the  nearest  station  agent  of  the  first  party, 
or  to  the  agent  at  destination,  or  some  general  officei* 
of  the  delivering  line,  before  such  stock  is  removed 
from  the  point  of  shipment  or  from  the  place  of  des- 
tination, and  before  such  stock  is  mingled  with  other 
stock,  such  written  notification  to  be  served  within 
one  da}^  after  the  deliver}^  of  such  stock  at  destination, 
to  the  end  that  such  claim  shall  be  fully  and  fairly 
investigated,  and  that  a  failure  to  fully  comply  with 
the  provisions  of  this  clause  shall  be  a  bar  to  the  recov- 
ery of  any  and  all  such  claims. ' ' 

In  upholding  the  validity  of  this  stipulation,  the 
court  says:  "This  provision  of  the  contract  is  reason- 
able and  binding.  The  stock  was  unloaded  and  sold 
AAithin  the  time  stipulated  for  the  giving  of  the  notice, 
and  it  imposed  no  unreasonable  terms  upon  the  plain- 
tiffs in  requiring  them  to  give  notice  within  that  time 
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of  their  intention  to  claim  damages.  The  giving  of 
the  notice  within  the  time  named  was  according  to 
the  stipulation  and  condition  precedent  to  the  right 
of  recovery,  and  the  burden  of  proof  was  upon  the 
plaintiffs  to  show  that  they  had  given  the  notice. ' ' 

Wichita  Etc.  Bij.  v.  Koch,  28  Pac,  1013, 1014.  The 
shipping  contract  in  this  case  provided  as  follows : 

''That  as  a  condition  precedent  to  his  right  to 
recover  any  damages  for  loss  or  injury  to  said  hogs, 
he  will  give  notice  in  writing  of  his  claim  therefor  to 
some  officer  of  said  party  of  the  first  part  or  its  near- 
est station  agent,  before  said  stock  is  removed  from 
the  place  of  destination  above  named,  or  from  the 
place  of  delivery  of  the  same  to  said  party  of  the  sec- 
ond part,  and  before  such  stock  is  mingled  with  other 
stock. ' ' 

The  court  held  that  such  stipulation  was  reason- 
able, just  and  valid,  and  cites  and  quotes  from  a  large 
number  of  cases  to  support  his  decision. 

Wood  V.  Southern  Ry.,  24  S.  E.,  704,  705.  The 
shipping  contract  in  this  case  had  the  following  stipu- 
lation : 

"That  as  a  condition  precedent  the  shipper  will 
give  notice  in  writing  of  his  claim  for  damages  to  the 
agent  of  the  railroad  company,  actually  delivering 
said  stock  to  him  *  *  *  before  said  stock  is 
removed  from  the  place  of  destination  above  men- 
tioned, or  from  the  place  of  delivery  of  the  same,  and 
before  said  stock  is  intermingled  with  other  stock.'* 

The  court  upheld  this  stipulation,    and    among 
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other  tilings  said:  "The  object  of  such  provisions  in 
contracts  like  tliis,  is  tliat  tlie  defendant  may  liave 
notice  of  the  shipper's  claim  for  damage  in  time  to 
investigate  the  matter  before  the  cattle  are  carried 
off  and  scattered,  so  that  it  cannot  do  so,  or  cannot  do 
so  with  the  same  facility  and  satisfaction  that  it  could 
at  the  place  of  delivery." 

Southern  By.  Co.  v.  Adams,  42  S.  E.,  35,  36.  This 
contract  contained  the  following  stipulation : 

"It  is  further  agreed  that  as  a  condition  precedent 
to  the  right  of  the  owner  to  recover  any  damages  for 
any  loss  or  injury  to  said  livestock,  he  will  give  notice 
in  writing  of  his  claim  therefor  to  the  agent  of  the 
railroad  companies  actually  delivering  said  stock  to 
him  *  *  *  before  said  stock  is  removed  from  the 
place  of  destination  *  *  *  and  before  said  stock 
is  intermingled  with  other  stock." 

In  passing  on  this  the  court  held  that  such  stipu- 
lation is  reasonable  and  binding  upon  the  parties,  and 
quotes  approvingly  from  the  decision  of  the  United 
States  Supreme  Court  in  the  case  of  Express  Co.  v. 
Caldwell,  21  Wall.,  264,  268,  as  follows: 

"The  stipulation  is  not  a  conventional  limitation 
of  the  right  of  the  carrier's  employer  to  sue.  He  is 
left  at  liberty  to  sue  at  any  time  within  the  period 
fixed  by  the  statute  of  limitation.  He  is  only  required 
to  make  his  claim  within  ninety  days,  in  season  to 
enable  the  carrier  to  ascertain  what  the  facts  are,  and 
having  made  his  claim  he  may  delay  his  suit.  It  may 
also  he  remarked  that  the  contract  is  not  a  stipulation 
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for  exemption  from  responsibility  for  the  defendant's 
negligence,  or  for  that  of  their  servants.  *  *  *  A 
common  carrier  is  always  responsible  for  his  negli- 
gence, no  matter  what  his  stipulations  may  be,  but  an 
agreement  that  in  case  of  failure  by  the  carrier  to 
deliver  the  goods,  a  claim  shall  be  made  by  the  bailor 
or  by  the  consignee  within  a  specified  period,  if  that 
period  be  a  reasonable  one,  is  altogether  of  a  different 
character;  it  contravenes  no  public  policy;  it  excuses 
no  negligence.  It  is  perfectly  consistent  tvith  holding 
the  carrier  to  the  fullest  measure  of  good  faith,  of  dil- 
igence and  of  capacity  with  the  strictest  rules  of  the 
common  law  ever  required.     *     *     *" 

As  before  stated,  the  evidence  conclusively  shows 
that  no  claim  was  ever  made  by  the  plaintiff  at  destin- 
ation within  ten  days  after  the  unloading  and  before 
the  stock  had  been  intermingled  with  other  stock.  It 
must  be  apparent  to  the  court  in  this  class  of  cases 
that  it  is  absolutely  impossible  for  the  defendant  to 
investigate  and  determine  whether  plaintiff  in  error's 
stock  was  injured,  unless  some  such  notice  is  given 
to  the  defendant  in  error,  thereby  making  it  possible 
for  it  to  properly  investigate  the  claim.  Especially 
is  this  true  where  the  claim  is  for  abnormal  shrink- 
age, which  at  best  is  a  very  speculative  and  conjec- 
tural proposition.  However,  as  before  stated,  i:)lain- 
tiff  in  error  specifically  agreed  by  the  terms  of  his 
contract  that  unless  his  claim  was  presented  within 
t"en  days  after  the  arrival  of  stock  at  South  Omaha 
and  before  the  stock  was  intermingled  with  other 
stock  his  claim  would  be  waiA^ed,  and  certainly  with- 
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out  some  notice  defendant  could  not  determine 
whether  plaintiff  was  going  to  claim  damages  for 
alleged  shrinkage  or  delay  or  rough  handling  or  loss 
of  the  cattle,  or  whether  he  claimed  damages  for  any 
reason. 

We  have  seen  fit  to  quote  at  length  from  a  nmnber 
of  these  cases,  not  because  we  ever  had  any  doubt  as 
to  the  validity  of  such  stipulation,  but  for  the  reason 
that  plaintiff  in  error  has  very  earnestly  contended 
before  the  lower  court  that  said  stipulations  were  void 
and  against  public  policy,  as  an  attempted  limitation 
of  the  carrier's  liability  for  its  own  negligence,  but 
this  can  no  longer  be  considered  an  open  question 
since  the  recent  decision  of  the  United  States  Su- 
preme Court  upholding  limited  liability  livestock  con- 
tracts. We  therefore  contend  that  whatever,  if  any, 
right  of  recovery  plaintiff  in  error  in  this  case  had, 
is  barred  by  his  failure  to  give  defendant  in  error 
notice  of  his  claim  for  damages  as  he  agreed  to  do 
in  the  ninth  clause  of  the  shipping  contract,  and  par- 
ticularly is  this  true  in  this  case  for  the  reason  that 
defendant  in  error  had  no  notice  of  plaintiff  in  error's 
claim,  or  the  nature  of  it,  until  long  after  the  stock 
had  been  sold,  intermingled  with  other  stock  and 
slaughtered,  thereby  making  it  absolutely  impossible 
for  defendant  in  error  to  determine  whether  or  not 
there  was  any  injury  to  said  stock.  For  these  rea- 
sons we  submit  the  motion  for  non-suit  was  properly 
sustained. 
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PLAINTIFF  IN  ERROR'S  BRIEF. 

On  page  17  of  his  brief,  plaintiff:  iu  error  makes 
the  contention  that  there  were  two  contracts  of  shij)- 
ment,  one  reading  from  Baker,  Oregon,  to  Minidoka, 
Idaho,  and  another  from  Minidoka,  Idaho,  to  South 
Omaha,  and  then  attempts  to  show  that  the  shipments 
moved  under  the  local  rates  applicable  between  these 
points,  and  that,  as  a  matter  of  fact,  the  plaintiff  did 
not  secure  the  benefit  of  the  lower  rate  in  consider- 
ation of  executing  said  livestock  contract. 

We  are  at  a  loss  to  know  why  or  upon  what  theory 
plaintiff  in  error  feels  that  he  is  justified  in  making 
such  contention.  He  alleges  in  paragraph  IV  of  his 
complaint,  as  shown  on  page  3  of  the  Transcript  of 
Record,  that  the  cattle  were  shipped  to  Minidoka,  it 
being  the  intention  of  plaintiff,  as  known  to  the  de- 
fendant, to  continue  the  transportation  of  said  cattle 
from  Minidoka  to  South  Omaha.  Then  again,  plain- 
tiff' testified  on  page  68  of  the  Transcript  of  Record 
that  he  received  through  billing  from  Baker  to 
Omaha,  and  that  it  was  a  through  shipment  with  the 
right,  as  plaintiff  testified  on  page  96  of  the  Trans- 
script  of  Record,  to  stop  the  cattle  at  Minidoka  for 
not  to  exceed  120  hours ;  that  he  first  intended  to  take 
advantage  of  the  feed  in  transit  rate,  but  later 
changed  his  mind  and  took  advantage  of  the  through 
rate  and  that  refund  of  over  six  hundred  dollars  was 
made  to  him  on  this  basis,  as  shown  by  pages  96  and  97 
of  the  Transcript  of  Record,  but  be  that  as  it  may,  the 
United  States  Supreme  Court  has  held  in  the  case  of 
Can  V.  Texas  &  Pacific  By.,  194  U.  S.,  427,  432 : 
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'Mt  is  not  necossary  that  an  alternative  contract 
be  presented  to  the  shipper  for  his  choice.  A  bill  of 
lading:  is  a  contract,  and  knowledge  of  its  contents 
by  the  shipper  will  be  i)resunied,  and  provision  there- 
in against  liability  for  damages  by  fire  is  not  unjust 
{>r  unreasonable.  It  is  not  necessary  that  there  be 
an  independent  consideration  apart  from  that  ex- 
pressed in  the  bill  of  lading  to  support  a  reasonable 
stipulation  of  exemption  fi*om  liability." 

To  the  same  effect  see  Arthur  r.  Te.ras  d-  Pacific 
Ry.  Co.,  139  Fed.,  127,  130. 

On  pages  28  et  seq.  of  plaintiff's  brief  he  makes 
the  contention  that  the  burden  of  proof  is  upon  the 
carrier  to  prove  the  reasonableness  of  the  stipulations 
contained  in  the  livestock  contract,  then  proceeds  to 
cite  some  of  the  older  authorities  to  that  effect. 

While  this  may  have  been  the  law  at  one  time, 
plaintiff  in  error  apparently  overlooked  the  fact  that 
since  the  passage  of  the  Interstate  Commerce  Act  as 
amended,  the  United  States  Supreme  Court  has  held 
in  cases  without  num])er  that  the  tariff  rates,  rules, 
regulations,  classifications  and  practices  affecting 
classifications  which  are  published  and  filed  with  the 
Interstate  Commerce  Commission,  as  required  by  law, 
are  conclusively  reasonable  to  everyone  except  the 
Interstate  Commerce  Commission,  and  a  moment's 
reflection  will  show  the  justness  of  such  a  rule;  for 
if  it  were  otherwise,  one  inferior  court  might  hold 
a  rate  or  a  regiilation  reasonable  and  another  court 
hold  the  same  rate  or  regulation  unreasonable,  and 
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by  reason  thevcof  it  would  be  impossible  for  the  car- 
rier to  abide  by  its  published  tariffs  or  shippers  to 
know  what  rates,  rules  or  regulations  were  in  force 
and  effect;  so  the  framers  of  the  Act  to  Regulate 
Commerce  wisel}^  placed  the  exclusive  jurisdiction  as 
to  reasonableness  of  rates,  rules  and  regulations  with 
the  Interstate  Commerce  Commission.  Hence,  it 
necessarily  follows  that  it  makes  no  difference  in 
this  kind  of  a  case  whether  the  tariff  provisions  re- 
lating to  the  presentation  of  claim  at  destination 
within  ten  days  of  unloading  is  reasonable  or  other- 
wise, so  long  as  it  remains  in  the  tariff  and  is  not 
canceled  by  order  of  the  Commission. 

Texas  &  Pacific  By.  Co.  v.  Abilene  0  oft  ok  Oil 
Co.,  204  U.  S.,  426,  442. 

IJliuois  Central  By.  Co.  v.  I.C.  C,  206  U.  S., 
441,  464. 

Meeker  v.  Lehigh  Valley  By.  Co.,  162  Fed.  354, 
359. 

Without  unduly  prolonging  this  brief,  defendant 
in  error  contends  that  the  motion  for  non-suit  in  this 
case  was  propei'ly  granted  for  the  following  reasons : 

First.    Whatever,  if  any,  damage  was  caused  to 
the  shipment  in  question  was  sustained  by  causes  and 
circumstances   over   which   this   defendant   had   no 
"control. 

Second.  Plaintiff  in  error  voluntarily  unloaded 
his  stock  at  Valley  for  the  purpose  of  filling  them  up 
to  place  them  on  the  Omaha  market. 
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Third.  The  contract  in  evidence  in  this  case  is 
valid  and  l)inding  and  will  be  upheld  as  shown  by  the 
recent  United  States  Supreme  Court  decisions. 

Fourth.  Plaintiff  in  error  cannot  recover  in  this 
action  for  the  reason  that  he  failed  to  give  notice  to 
the  defendant  or  its  agents  at  South  Omaha  before 
said  stock  had  been  unloaded  and  intermingled  with 
other  stock  as  he  agreed  to  do  under  Section  9  of  the 
livestock  contract. 

For  the  above  reasons,  we  submit  that  the  judg- 
ment of  the  lower  court  in  sustaining  defendant's 
motion  for  a  non-suit  should  be  affirmed,  with,  instruc- 
tions to  dismiss  the  action. 

Respectfully  submitted, 

W.  W.  Cotton, 
A.  C.  Spencer, 
W.  A.  Bobbins, 
Attorneys  for  Defendant  in  Error. 
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Now  comes  the  plaintiff  in  error  herein  and  re- 
spectfully presents  this  his  petition  for  rehearing. 

In  presenting  this  petition  for  rehearing  we  do 
so  upon  the  ground  that  we  believe  that  this  action 
was  decided  both  in  the  court  below  and  in  this  court 
upon  a  ground  that  was  unnecessary  for  either  court 
to  consider  at  all  because  the  point  herein  advanced 
and  argued  in  our  opening  brief  obviates  the  neces- 
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sity  of  its  coiisidcratioii.  The  non-suit  was  granted 
in  the  court  below  for  the  reason  that  the  plaintiff 
in  error  had  not  given  notice  of  claim  for  damages 
assumed  to  ])e  required  under  the  evidence  and  plead- 
ings in  this  matter,  and  the  decision  of  the  lower 
court  was  affirmed  upon  the  same  ground.  We  do 
not  propose  to  question  at  this  time  the  decision  that 
the  notice  given  was  insufficient,  but  we  do  most 
earnestly  maintain  that  under  the  pleading  and  proof 
in  this  matter  no  notice  whatever  was  necessary  and 
that  the  non-suit  was  therefore  improperly  allowed. 
We  made  this  point  on  pages  20  to  23  of  our  opening 
brief  and  the  point  there  raised  was  not  answered 
in  any  way  by  the  defendant  in  error  in  its  brief  and 
was  not  noticed  by  this  court  in  its  opinion. 

We  will  first  briefly  call  the  court's  attention  to 
the  allegations  in  the  pleadings  in  this  case.  The 
fourth  allegation  in  the  complaint  alleges  in  sub- 
stance the  delivery  of  the  cattle  by  the  plaintiff  to 
the  initial  carrier  at  Huntington,  Oregon,  and  alleges 
that  the  property  was  delivered  for  transportation 
over  the  line  of  railroad  of  the  defendant  and  over 
the  Union  Pacific  road  to  South  Omaha,  to  such  in- 
termediate point  upon  the  line  operated  by  the  de- 
fendant and  the  Union  Pacific  Railroad  Company  as 
the  plaintiff  might  thereafter  designate  said  stock  to 
be  consigned  to  plaintiff  at  such  point  of  destination, 
the  point  of  destination  referred  to,  as  we  under- 
stand the  matter,  being  the  intermediate  point  be- 
tween Huntington  and  South  Omaha.    The  allegation 


then  is  that  these  cattk^  were  billed  to  paintiff  as 
consignee  at  Minnekoda,  Idaho,  it  then  being  alleged 
that  the  intention  of  plaintiff  to  continue  the  trans- 
portation of  said  cattle  from  Monnedoka  to  South 
Omaha  was  known  to  the  defendant.  The  allegation 
then  further  continues  that  the  cattle  were  there- 
after billed  from  American  Falls  to  South  Omaha, 
(American  Falls  being  a  station  on  the  line  of  de- 
fendant 's  road  East  of  Minnedoka,  the  point  to  which 
the  cattle  were  first  billed) ,  and  it  is  clear  under  the 
allegation  in  this  paragraph  that  the  cattle  reached 
South  Omaha  under  two  billings,  one  from  Hunting- 
ton to  Minnedoka,  and  one  from  American  Falls  to 
South  Omaha.  (Transcript,  page  2).  The  fourth 
allegation  of  the  answer  (Transcript,  page  32) 
alleges  that  the  cattle  were  billed  to  Minnedoka, 
Idaho,  and  the  fifth  allegation  (Transcript,  page  35) 
that  they  were  afterwards  reloaded  and  shipped 
from  American  Falls  to  South  Omaha. 

The  answer  of  the  defendant  (Transcript,  pages 
22  to  32)  sets  forth  the  bill-of -lading  mider  which 
these  cattle  moved  from  Huntington  to  their  desti- 
nation under  that  bill-of -lading;  that  is,  Minnedoka, 
Idaho. 

We  herewith  respectfully  call  this  court's  at- 
tention to  the  fact  that  there  is  nothing  in  the  plead- 
ings or  evidence  showing  any  of  the  stipu- 
lations of  the  bill-of-lading  from  American 
Falls  to  South  Omaha,  and  it  was  assumed 
by    the     court     in     its     decision     that     the     bill- 
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contains  some  stipulation  requiring  claim  for  loss  or 
damage  to  be  put  in  within  ten  daj^s  after  the  arrival 
of  the  stock  at  South  Omaha.  It  is  true  that  the  sec- 
ond and  third  paragraphs  of  defendant's  further  and 
separate  answer  and  defense  set  forth  certain  rules 
and  regulations  effecting  the  transportation  and  car- 
riage of  livestock  as  goverened  hy  the  tariff  filed  with 
the  Interstate  Commerce  Commission.  That  these 
tariffs  were  filed  and  contain  matter  alleged  in  the 
answer  is  denied  by  the  second  paragraph  of  plain- 
tiff's repl}^  to  such  separate  answer  and  defense.  No 
proof  was  offered  that  the  defendant  had  ever  filed 
such  tariff  as  alleged  and  no  proof  was  offered  that 
the  bill-of-lading  or  contract  under  which  these  cat- 
tle were  shipped  from  American  Falls  to  South 
Omaha  contained  any  stipulation  or  provision  re- 
quiring any  notice  whatsoever. 

In  the  case  of  Hartwell  Ry.  Co.  vs.  Kydd,  74 
S.  E.,  310,  it  is  decided  that  the  court  does  not  take 
judicial  notice  of  tariffs  filed  Avith  the  Interstate 
Conmierce  Commission,  and  that  a  party  relying 
thereon  must  prove  the  same.  No  proof  having  been 
offered  we  do  not  think  that  this  court  can  properly 
take  notice  of  any  stijDulation  or  conditions  which 
might  have  been  contained  in  the  shipping  contract 
under  which  this  stock  moved  from  American  Falls 
to  South  Omaha. 

To  briefly  reiterate,  there  is  one  bill-of-lading, 
the  contents  of  which  are  proven  and  which  may  be 


properl}^  considered  in  determining  this  case,  and 
that  is  the  bill  of -lading  from  Hmitington  to  Minne- 
doka.  There  is  no  proof  whatever  that  the  shipping- 
contract  issued  from  American  Falls  to  South  Omaha 
required  any  notice  of  damage  to  be  given  to  aoij  one 
at  any  time. 

The  honoraljle  trial  court  in  granting  the  non- 
suit (Transcri]3t,  page  168)  uses  the  following 
language:  "When  the  stock  arrived  at  Minnedoka 
which  is  now  claimed  to  be  the  end  of  the  first  ship- 
ment, the  consignee  refused  to  unload  them;  refused 
to  take  them  off  the  train.  If  that  was  the  end  of 
the  contract  it  was  his  duty  to  do  that  *****  g^t 
he  refused  to  unload  them  at  that  place  because  there 
was  no  proper  stock-yard  for  rest  and  feed."  In 
coming  to  this  conclusion  the  trial  court  was  in  er- 
ror. The  only  evidence  touching  upon  this  matter 
appears  on  pages  47  and  48  of  the  transcript.  The 
testimony  in  brief  is  this:  That  the  cattle  arrived 
at  Shashone  at  3:30  o'clock  a.  m.  on  December  5th 
(Transcript,  page  44) ;  that  there  was  not  sufficient 
facilities  there  for  unloading  the  cattle  for  feed,  rest 
and  water;  after  an  endeavor  by  the  employes  of  the 
defendant  to  unload  the  cattle  at  Shoshone  (which 
is  West  of  Minnedoka)  it  was  decided  to  run  these 
cattle  on.  It  was  then  discovered  or  first  made 
known  to  the  plaintiff  that  there  was  no  yard  at 
Minnedoka,  it  having  burned  down.  A  telegram 
was  then  sent  to  the  Superintendent  or  Division 
Superintendent,  or  some  one  in  authority,  and  the 
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t'liiiinc  was  coupled  to  the  train.  We  quote  now 
from  page  48:  "When  I  (plaintiff  in  error  testify- 
ing) started  I  said  to  the  agent,  I  says:  'No  yards  at 
Minnedoka,  so  this  man  says.'  'Well,'  he  says,  Min- 
nekoda  is  where  they  are  billed  and  Minnedoka  is 
wiiere  they  will  go. '  That  is  all  there  w^as  to  it.  The 
eattle  Avent  on  to  American  Falls,  never  stopped  at 
Minnedoka  at  all.  The  railroad  men  couldn't  unload 
these  cattle  at  Shoshone;  the}^  didn't  have  a  chance 
to.  We  left  Shoshone  at  11:15  a.  m.  on  December 
5th,  and  arrived  at  American  Fals  just  a  f  e^v  minutes 
after  four  o'clock  that  evening." 

Now,  we  desire  particularly  to  call  the  court 's  at- 
tention to  the  bill-of -lading  which  is  proven.  That  is, 
thebill-of-ladingfromHuntingtonto Minnedoka.  This 
bill-of-lading  says  that  notice  of  loss,  etc.,  shall  be 
put  in  at  the  point  of  destination.  The  point  of  des- 
tination is  the  point  in  this  bill-of-lading;  that  is  to 
say,  Minnedoka.  The  evidence  wiiich  w^e  have 
quoted  above  is  the  only  evidence  showing  the  move- 
ment of  these  cattle  from  Shoshone  to  American 
Falls  and  is  conclusive  that  the  cattle  were  rushed 
through  the  point  of  destination  without  any  stop 
whatever,  and  for  the  reason  that  the  railroad  com- 
pany had  not  provided  any  facilities  for  unloading 
these  cattle  at  the  point  of  destination.  On  page  51 
of  the  transcript  it  further  appears  that  the  plain- 
tiff paid  nothing  whatver  for  the  transportation  of 
these  cattle  from  Minnedoka  to  American  Falls. 
Now%  it  seems  clear  to  us  as  a  matter  of  principle  if 
there  w^ere  no  decisions  whatever  to    support    our 


view,  that  where  a  shipment  is  taken  by  the  carrier 
beyond  the  point  of  destination  in  the  bill-of-lading 
that  a  stipulation  for  the  giving  of  notice  at  the 
point  of  destination  is  nullified. 

We  call  the  court's  attention  to  the  case  of 
Cleveland  C.  C.  &  St.  L.  Ry  Co.  vs.  C.  M.  A.  Potts  & 
Compam%  71  N.  E.,  page  685.  See  pages  688  and 
689  and  cases  therein  cited,  holding  that  any  devia- 
tion from  the  contract  of  carriage  will  deprive  the 
carrier  of  limitations  of  liability  in  the  contract. 

It  will  be  further  noticed  that  in  this  particular 
instance  the  failure  of  the  carrier  to  deliver  the  stock 
at  the  point  of  destination  w^as  the  result  of  its  not 
having  proper  facilities  there  to  take  care  of  the  cat- 
tle. We  call  the  court's  attention  to  the  evidence  of 
plaintiff  on  pages  41  and  42  of  the  transcript  to  the 
effect  that  at  the  time  these  cattle  were  billed  from 
Huntington  to  Minnedoka  that  he  was  led  to  believe 
by  the  agent  for  the  railroad  company  that  there 
were  stock-yards  at  Minnedoka  and  facilities  for  un- 
loading these  cattle,  which  evidence  is  not  contra- 
dicted. We  believe  that  a  consideration  of  the  mat- 
ters pointed  out  herein  will  convince  this  court  that 
there  is  no  evidence  that  any  notice  was  required 
at  South  Omaha  and  that  the  act  of  the  defendent 
in  transporting  these  cattle  through  Minnedoka  wdth- 
out  even  stopping,  which  act  was  rendered  necessary 
by  its  ow^n  fault,  w^ould  certainly  relieve  this  plain- 
tiff from  giving  notice  of  damage  at  Minnedoka,  the 
point  of  destination  named  in  the  bill-of-lading,  be- 


iiig-  tlu*  only  ('(nitract  of  shipment  proven,  and  if  we 
are  right  in  these  matters  this  case  has  been  decided 
upon  a  i)oint  wliich  had  no  place  whatever  in  the 
case. 

We  will  add  that  there  are  two  other  phases  of 
this  case  which  are  referred  to  in  tlio  brief  of  the  de- 
fendant; also  in  the  opinion  rendered  by  the  trial 
jndge.  We  do  not  see,  however,  that  they  militate  at 
all  against  the  propositions  we  have  advanced.  The 
first  of  these  is  that  the  plaintiff  informed  the 
initial  carrier  that  the  stock  was  intended  for 
the  market  at  Sonth  Omaha;  that  he  desired  a 
through  shipping  with  a  stop-over  privilege. 
This,  however,  the  agent  of  the  initial  carrier  said 
he  could  not  give  but  would  ship  the  cattle  to  some 
point  in  Idaho  at  a  local  rate  and  that  the  matter 
of  tariff  upon  the  final  delivery  of  the  cattle  at  South 
Omaha  could  be  adjusted.  We  can  conceive  of  no 
theory  upon  w^hich  this  could  extend  the  provision 
in  the  bill-of-lading  issued  from  Huntington  to  Min- 
nedoka  to  the  shipment  upon  arriving  at  South 
Omaha.  It  is  not  necessary  to  cite  any  authorities 
to  the  effect  that  these  provisions  are  construed 
against  the  carrier  and  no  idea  suggests  itself  to  us 
as  to  why  this  information  so  imparted  to  the  initial 
carrier  as  to  the  contemplated  final  destination  of 
this  stock  should  make  the  provision  of  the  bill-of- 
lading  from  Huntington  to  Minnedoka  extend  be- 
yond its  point  of  destination. 

There  is  one  other  proposition  along  the  same 
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line,  and  that  is  that  upon  the  return  of  the  plain- 
tiff! to  Portland  he  secured  and  received  a  rebate  of 
$G00.00,  this  being  the  amount  that  he  paid  in  excess 
of  what  he  would  have  paid  if  these  cattle  had  gone 
through  from  Huntington  to  Omaha  on  a  through 
billing,  but  we  cannot  conceive  of  any  proposition  of 
law  by  Avhich  this  act  of  the  plaintiff  in  receiving 
a  rebate  of  $600.00  would  make  this  stipulation  in 
the  contract  shipping  the  cattle  from  Huntington  to 
Minnedoka  cover  the  shipment  from  American  Falls 
to  South  Omaha. 

We  therefore  most  respectfully  submit  to  this 
court  that  a  careful  consideration  of  the  points  ad- 
vanced in  this  petition  will  convince  the  court  that 
our  contention  herein  is  right  and  that  this  petition 
for  a  rehearing  should  be  granted  and  the  case  re- 
manded for  a  new  trial. 

Respectfully  submitted, 

J.  L.  SHARPSTEIN, 
F.  B.  SHARPSTEIX, 

W  R.  KING, 
F.  M.  SAXTON, 

Attornevs  for  Plaintiff  in  Error. 
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United   States  District  Court,  Western  District  of 
Washington,  Southern  Division. 

July  Term,  1913. 

No.  1192. 
UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
A.  W.  LUEDERS, 

Defendant. 

Indictment. 

The  United  States  of  America, 
Western  District  of  Washington, — ss. 

The  grand  jurors  of  the  United  States  of  America, 
duly  empaneled,  sworn  and  charged  to  inquire  within 
and  for  the  Western  District  of  Washington,  upon 
their  oaths,  present : 

That  heretofore,  to  wit,  on  or  about  the  23d  day 
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of  February,  1912,  one  A.  W.  Lueders,   within   the 
Southern  Division  of  the  Western  District  of  Wash- 
ington, and  within  the  jurisdiction  of  this  court,  while 
he  was  a  bankrupt  under  the  Bankruptcy  Act,  did 
wilfully,   knowingly,    fraudulently   and   unlawfully 
conceal  and  cause  to  be  concealed  from  one  J.  M. 
Phillips,  who  was  then  and  there  the  duly  appointed, 
qualified  and  acting  trustee  in  bankruptcy  of  said  A. 
W.  Lueders,  a  bankrupt,  certain  property  to  which 
said  estate  then  and  there  had  a  certain  right,   claim 
and  interest  to  the  title  therein,  the  extent  of  which 
is  to  these  grand  jurors  unknown,  to  wit :   Certain 
lands  situated  in  the  county  of  Morrow,  State  of  Ore- 
gon, described  as  follows :  The  east  half  of  the  north- 
east quarter  of    section    twenty-seven    (27) ;     [1*] 
the  north  half  of  section  twenty-six  (26)  ;  the  north- 
east  quarter  of   the   southwest   quarter   of   section 
twenty-six  (26)  ;   the   north   half   of   the   southeast 
quarter   of   section    (26)    twenty-six;  the  southeast 
quarter  of  the  southeast  quarter  of  section  twenty- 
six    (26) ;    the    south    half    of    section    twenty-six 
(26)  ;  the  south  half   of  the   north   half   of   section 
twenty-six  (26)  ;  the  north  half  of  the  north  half 
of   section   thirty-six    (36) ;   the   west   half   of   the 
northeast   quarter    of    section    thirty-five    (35),  all 
in  township  three    (3)    south   of   range   twenty-five 
(25)  east  of  the  Willamette  meridian,  and  the  south- 
west quarter  of  the  northwest  quarter  and  the  north- 
west quarter  of  the   southwest   quarter  of  section 
thirty  (30),  in  township  three   (3)    south   of  range 
twenty-six  (26)  east  of  the  Willamette  meridian,  said 
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property  being  then  and  there  of  great  value,  to 
wit,  of  the  value  of  twenty-five  thousand  dollars 
($25,000.00)  ;  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided  and  against  the  peace 
and  dignity  of  the  United  States  of  America. 

B.  W.  COINER, 
United  States  Attorney, 
LOUIS  E.  SHELA, 
Assistant  United  States  Attorney. 
Witnesses  examined  before  grand  jury: 
J.  M.  Phillips.  Mrs.  L.  W.  Reinhardt 

Oarl  Buege.  P.  E.  Alvord. 

Helen  King.  N.  E.  Winnard. 

J.  A.  Veness.  G.  R.  Snider.     [2] 

[Endorsed]  :  "Presented  to  the  Court  by  the  Fore- 
man of  the  Grand  Jury  in  Open  Court,  in  the  Pres- 
ence of  the  Grand  Jury,  and  Filed  in  the  U.  S.  Dis- 
trict Court,  September  20,  1912.  Frank  L.  Crosby, 
Clerk.     By  Frank  M.  Harshberger,  Deputy."     [3] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington^  Southern  Di- 
vision. 

No.  1192. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
A.  W.  LUEDERS, 

Defendant. 

Demurrer. 

The  defendant,  A.  W.  Lueders,  demurs  to  the  in- 
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dictment  and  to  the  first  and  only  court  contained 
therein,  upon  the  following  grounds : 

I. 
That  said  indictment  does  not  state  any  facts  suffi- 
cient to  charge  this  defendant  with  an  offense  of 
having  knowingly  and  fraudulently  concealed,  while 
a  bankrupt,  any  property  belonging  to  the  estate  in 
bankruptcy,  and  that  said  indictment  is  vague,  in- 
definite and  does  not  inform  defendant  of  the  specific 
offense  with  which  he  is  charged,  the  charging  part 
thereof  being  only  a  conclusion  which  should  be  prop- 
erly drawTi  from  stated  facts. 

II. 
That  said  indictment  is  in  form  and  manner  insuffi- 
cient to  charge  this  defendant  with  the  commission  of 
a  crime. 

WHEEEFORE,  defendant  prays  the  judgment  of 
this  Court  as  to  whether  or  not  he  shall  be  compelled 
to     [4]     further  plead  to  said  indictment. 

MAURICE  A.  LANGHORNE, 
ELMER  M.  HAYDEN, 
Attorneys  for  Defendant,   408  Perkins   Bldg.,  Ta- 
coma,  Washington. 
I,  E.  M.  Hayden,  one  of  the  attorneys  for  the 
defendant  in  the  above-entitled  action,  do  hereby  cer- 
tify that  in  my  opinion  the  foregoing  demurrers  is 
well  taken  in  point  of  law. 

ELMER  M.  HAYDEN. 

[Endorsed] :  "Filed  U.  S.  District  Court,  Western 
District  of  Washington.  Oct.  4,  1912.  Frank  L. 
Crosby,  Clerk.    By  E.  C.  Ellington,  Deputy."     [5] 
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In  the  United  States  District  Court,  for  the  Western 
District  of  Washington,  at  Tacoma,  on  the  15th 
day  of  October,  A.  D.  1912,  Before  the  Honor- 
able EDWARD  E.  CUSHMAN,  Judge  of  the 
United  States  District  Court,  among  others  the 
following  proceedings  were  had : 

No.  1192. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
A.  W.  LUEDERS, 

Defendant. 
Arraignment  and  Plea  of  **Not  Guilty." 

The  above-named  defendant  coming  into  open  court 
at  this  time,  in  his  own  proper  person,  for  arraign- 
ment under  the  indictment  heretofore  returned 
against  him,  being  interrogated  as  to  his  true  name, 
he  answered  that  his  true  name  is  as  in  the  said  indict- 
ment stated,  and  the  reading  of  said  indictment  being 
waived,  being  interrogated  as  to  his  plea,  he  answered 
that  he  was  not  guilty  as  charged  in  the  said  indict- 
ment. Whereupon  said  cause  was  set  for  trial  for 
December  17th,  1912.     [6] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washingtont  Southern  Di- 
vision. 

No.  1192. 

UNITED  STATES  OF  AMERICA, 

Plaintift; 
vs. 
A.  W.  LUEDERS, 

Defendant. 

Order  Overruling  Demurrer  and  Directing  Plaintiff 
to  Furnish  Defendant  With  a  Bill  of  Particu- 
lars. 

This  cause  came  on  to  be  heard  upon  the  demurrer 
of  the  defendant  to  the  indictment,  and  the  Court  hav- 
ing heard  the  arguments  of  counsel,  and  being  fully 
advised  in  the  premises, — 

IT  IS  ORDERED,  That  said  demurrer  be,  and  the 
same  is  hereby  overruled ;  AND 

IT  IS  FURTHER  ORDERED,  That  the  plaintiff 
furnish  the  defendant  with  a  bill  of  particulars 
showing  the  manner  of  the  concealment  of  the  assets 
alleged  in  the  indictment,  at  least  ten  (10)  days 
before  the  trial  of  the  above-entitled  cause. 

Done  in  open  court  this  15th  day  of  October,  1912. 
EDWARD  E.  CUSHMAN, 

Judge. 
To  the  above  order  overruling  the  demurrer,  the 
defendant  excepts,  which  exception  is  hereby  allowed. 

EDWARD  E.  CUSHMAN, 
Judge.     [7] 
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[Endorsed]  :  ''Filed  U.  S.  District  Court,  Western 
District  of  Washington.  Oct.  15,  1912.  Frank  L. 
Crosby,  Clerk.     By  E.  C.  Ellington,  Deputy."     [8] 


United  States  District  Court,  Western  District  of 
Washington,  Southern  Division. 

November  Term,  1912. 

No.  1192. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
A.  W.  LUEDERS, 

Defendant. 

Bill  of  Particulars. 

Comes  now  the  above-named  plaintiff,  by  B.  W. 
Coiner,  United  States  Attorney,  and  pursuant  to 
order  of  Court  heretofore  entered  herein,  furnishing 
said  defendant  this  Bill  of  Particulars  herein,  says: 

That  the  manner  of  concealment  of  the  assets  re- 
ferred to  in  the  indictment  herein  is  as  follows : 

That  the  said  defendant  having  bought  certain 
property  in  the  town  of  Winlock,  in  the  State  of 
Washington,  commonly  known  as  the  "St.  James 
Hotel  property,"  from  one  Carl  Buege,  did  take  the 
title  to  said  property  in  the  name  of  Mrs.  L.  W.  Rein- 
hardt  without  any  consideration  moving  to  said  Mrs. 
Reinhardt  therefor ;  that  thereafter  said  defendant 
did  procure  the  said  Mrs.  L.  W.  Reinhardt,  without 
any  consideration  therefor,  to  transfer  said  property 
by  deed  to  one  Maud  E.  Everitt,  and  that  said  Maud 
E.  Everitt  did  thereafter  trade  said  property  for  the 
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following  described  property  situated  in  the  State  of 
Oregon,  to  wit : 

The  east  half  of  the  northeast  quarter  (E.  I/2 
NE.  14)  of  section  twenty-seven  (27),  township 
three  (3)  south,  range  twenty-five  (25)  east; 

The  north  half  (N.  i/^),  the  northeast  quarter  of 
the  southwest  quarter  (NE.  14  S^-  %)>  ^^^  the 
north  half  of  the  southeast  quarter  (N.  %  SE.  14), 
and  the  [9]  southeast  quarter  of  the  southeast 
quarter  (SE.  14  SE.  1/4)  ;  all  in  section  twenty-six 
(26)  township  three  (3)  south,  range  twenty-five 
(25)  east; 

The  south  half  (S.  i/o)  and  the  south  half  of  the 
north  half  (S.  %  N.  %)  of  section  twenty-five 
(25),  township  three  (3)  south,  range  twenty-five 
(25)  east; 

The  north  half  of  the  north  half  (N.  1/9  N.  1/0)  of 
section  thirty-six  (36),  township  three  (3)  south, 
range  twenty-five  (25)  east; 

The  west  half  of  the  northeast  quarter  (W.  % 
NE.  %)  section  thirty-five  (35),  township  three  (3) 
south,  range  twenty-five  (25)  east; 

The  southwest  quarter  of  the  northwest  quarter 
(SW.  14  NW.  1/4)  of  section  thirty  (30),  township 
three  (3)  south,  range  twenty-six  (26)  east; 

The  northwest  quarter  of  the  southwest  quarter 

(NW.  1/4  SW.  14)  of  section  thirty  (30),  township 

three  (3)  south,  range  twenty-six  (26)  east. 

with  the  intent  and  purpose  on  the  part  of  him,  the 

said  defendant,  to  conceal  all  of  the  said  property 
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from  the  trustee  in  bankruptcy  mentioned  in  the  in- 
dictment herein. 

B.  W.  COINER, 
United  States  Attorney. 

[Endorsed]  :  ''Filed  U.  S.  District  Court,  Western 
District  of  Washington.  Dec.  6,  1912.  Frank  L. 
Crosby,  Clerk.     By  E.  C.  Ellington,  Deputy." 

We  hereby  acknowledge  service  of  the  foregoing 
Bill  of  Particulars,  and  the  receipt  of  a  true  copy 
thereof,  this  30th  day  of  November,  1912. 

HAYDEN  &  LANGHORNE, 
Attorneys  for  Defendant.     [10] 


[Minutes  of  Trial.] 

In  the  United  States  District  Court,  for  the  Western 
District  of  Washington,  at  Tacoma,  on  the  17th 
day  of  December,  A.  D.  1912,  before  the  Honor- 
able EDWARD  E.  CUSHMAN,  Judge  of  the 
United  States  District  Court,  among  others,  the 
following  proceedings  were  had: 

No.  1192. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

A.  W.  LUEDERS, 

Defendant. 

RECORD  OF  TRIAL. 

This  cause  coming  on  regularly  for  trial  at  this 
time,  the  defendant  appearing  in  his  own  proper 
person  and  by  his  attorney,  M.  A.  Langhorne,  Es- 


10  A.  TV.  Lueders  vs. 

quire,  and  the  plaintiff  appearing  by  its  attorney, 
C.  F.  Riddell,  Esquire,  a  jury  having  been  ordered, 
the  following  named  persons  answered  to  their 
names,  and  were  sworn,  examined  and  empanelled 
to  try  said  cause: 

William  W.  Brown.  J.  H.  Price. 

Fred  D.  Marr.  M.  Carlson. 

James  Callahan.  T.  0.  Hendricks. 

J.  S.  Kinnaman.  Frank  Morgan. 

P.  T.  McGraw.  B.  Kinnaman. 

Charles  Gouty.  Bert  L.  Austin. 

Whereupon  the  trial  regularly  proceeded  with  the 
introduction  of  evidence,  oral  and  documentary,  on 
the  part  of  the  plaintiff  and  defendant,  the  following 
witnesses  testif3dng  on  behalf  of  the  Government: 

F.  M.  Harshberger.  P.  E.  Alvord. 

J.  M.  Phelps.  Helen  King. 

Carl  Buege.  Dr.  0.  M.  Sullivan. 

Mrs.  Anna  Reinhardt         Wm.  S.  Swaggart. 

J.  A.  Veness.  A.  W.  Shelly. 

Mrs.  Nellie  Shelly.  N.  E.  Winnard. 

and  the  following  witnesses  testifying  on  behalf  of 
the  '[11]  defendant,  A.  W.  Lueders,  whereupon 
the  hour  of  adjournment  having  been  reached,  the 
jury  was  cautioned  by  the  Court  and  permitted  to 
separate  until  the  next  incoming  court.     [12] 

In  the  United  States  District  Court,  for  the  Western 
District  of  Washington,  at  Tacoma,  on  the  18th 
day  of  December,  A.  D.  1912,  before  the  Honor- 
able EDWARD  E.  CUSHMAN,  Judge  of  the 
United  States  District  Court,  among  others,  the 
following  proceedings  were  had: 
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No.  1192. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
A.  W.  LUEDERS, 

Defendant. 

RECORD  OF  TRIAL  (VERDICT). 

This  cause  coming  on  at  this  time  for  further  trial, 
the  plaintiff  appearing  by  its  attorney,  C.  F  Riddell, 
Esquire,  and  the  defendant  appearing  in  Court  in 
his  own  proper  person  and  by  his  attorney,  M.  A. 
Langhome,  Esquire,  the  calling  of  the  jury  being 
waived,  it  appearing  that  all  persons  were  present 
in  their  proper  places,  the  trial  regularly  proceeded 
by  the  introduction  of  evidence,  oral  and  documen- 
tary on  the  part  of  the  plaintiff  and  defendant,  the 
following  witnesses  testifying  for  the  plaintiff:  A.  S. 
Hoonan,  Clyde  L.  Philliber,  J.  A.  Cross,  and  the 
following  witnesses  testifying  for  the  defendant:  W. 
H.  Kenoyer,  George  P.  Wall,  Mrs.  Maude  Lueders, 
whereupon  at  the  conclusion  of  the  evidence  and 
the  arguments  of  counsel,  the  jury  was  charged  by 
the  Court,  and  retired  (at  3:45  P.  M.)  in  the  custody 
of  a  sworn  bailiff  for  deliberation  upon  their  verdict. 

And  thereafter,  at  8:10  P.  M.,  said  jury  returned 
into  open  court,  returned  by  their  foreman,  and  in 
the  presence  of  the  other  jurors,  the  following  ver- 
dict, which  [13]  was  ordered  filed  as  the  verdict 
in  this  case: 

''We,  the  jury  in  the  above-entitled  case,  find  the 


12  A.  W.  Lueders  vs. 

defendant  A.  W.  Lueders  guilty  as  charged  in  the 
indictment  therein  filed. 

J.  H.  PRICE, 

Foreman. ' '     [14J 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington^  Southern  Di- 
vision. 

No.  1192. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

A.  W.  LUEDERS, 

Defendant. 

Verdict. 

We,  the  jury  in  the  above-entitled  cause,  find  the 

defendant,  A.  W.  Lueders,  guilty  as  charged  in  the 

indictment  therein  filed. 

J.  H.  PRICE, 

Foreman. 

[Endorsed] :  "Filed  U.  S.  District  Court,  Western 
District  of  Washington.  Dec.  18,  1912.  Frank  L. 
Crosby,  Clerk.     By  E.  C.  Ellington,  Deputy."     [15] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washingtony  Southern  Di- 
vision. 

No.  1192. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
A.  W.  LUEDERS, 

Defendant. 
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Motion  for  a  New  Trial. 

Now  comes  the  defendant  in  the  above-entitled 
case  and  petitions  and  moves  the  Court  to  set  aside 
the  verdict  of  the  jury  rendered  in  this  action  and 
to  grant  a  new  trial  upon  the  following  grounds: 

I. 

Error  of  law  occurring  at  the  time  of  the  trial  and 
duly  excepted  to  by  the  defendant. 

II. 

And  especially  does  the  defendant  assign  error  of 
law  in  the  admission  of  the  testimony  of  John  A. 
Cross,  the  said  Cross  being  permitted  to  read  certain 
testimony  given  by  the  defendant  Lueders  in  the 
former  proceeding  from  the  typewritten  copy  of  the 
same,  without  being  able  to  testify  that  he  had  any 
independent  recollection  of  the  testimony  so  given 
by  the  said  defendant  Lueders  in  that  proceeding. 

III. 

That  the  evidence  is  insufficient  to  justify  the  ver- 
dict of  the  jury.  That  the  evidence  is  insufficient  in 
that  it  does  not  show  that  any  demand  was  ever 
made  upon  the  [16]  defendant  to  surrender  to  the 
trustee  in  bankruptcy  the  property  described  in 
the  indictment,  nor  does  the  evidence  show  that  the 
defendant  knowingly,  wilfully  or  fraudulently  con- 
cealed the  property  described  in  the  indictment 
from  the  trustee  in  bankruptcy. 

This  motion  is  made  on  the  files  and  records  of 
this  action  and  on  the  minutes  of  the  Court,  in- 
cluding the  notes  of  the  evidence  taken  by  the  re- 
porter at  the  time,  and  upon  all  the  testimony  and 
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all  the  rulings  made  and  excepted  to  during  the 
progress  of  the  trial,  and  upon  the  pleadings  on  file 
in  the  office  of  the  clerk  of  this  court. 

HAYDEN  &  LANGHORNE, 
Atorneys   for  Defendant,  408   Perkins  Bldg.,   Ta- 
coma,  Washington. 

[Endorsed] :  ''Filed  U.  S.  District  Court,  Western 
District  of  Washington.  Dec.  19,  1912.  Frank  L. 
Crosby,  Clerk.    By  E.  C.  Ellington,  Deputy."     [17] 


In  the  District  Court  of  the  United  States,  Western 
District  of  Washington,  Southern  Division. 

No.  1192. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
A.  W.  LUEDERS, 

Defendant. 

Order  Overruling  Motion  for  a  New  Trial. 

The  above-entitled  cause  coming  on  duly  and  reg- 
ularly for  hearing  on  the  30th  day  of  December, 
1912,  on  the  motion  of  the  defendant  for  a  new  trial 
herein, 

IT  IS  HEREBY  ORDERED  that  said  motion  be, 
and  the  same  is  hereby,  overruled.  To  the  entry  of 
this  order,  the  defendant  duly  excepted  and  his  ex- 
ception was  entered  and  allowed. 

IT  IS  FURTHER  ORDERED  that  this  order  be 
entered  to  complete  the  records  in  the  above-entitled 
cause  as  of  the  date  December  30,  1912,  and  this 


United  States  of  America.  15 

order  hereby  is  entered  nunc  pro  tunc. 

DONE  IN  OPEN  COURT  this  10th  day  of  Feb- 
ruary, 1913. 

EDWARD  E.  CUSHMAN, 
District  Judge. 

[Endorsed] :  "Filed  U.  S.  District  Court,  Western 
District  of  Washington.  Feb.  10,  1913.  Frank  L. 
Crosby,  Clerk.     By  E.  C.  Ellington,  Deputy."     [18] 


In  the  United  States  District  Court,  for  the  Western 
District  of  Washington,  at  Tacoma,  on  the  30th 
day  of  December,  A.  D.  1912,  before  the  Honor- 
able EDWARD  E.  CUSHMAN,  Judge  of  the 
United  States  District  Court,  among  others,  the 
following  proceedings  were  had: 

No.  1192. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
A.  W.  LUEDERS, 

Defendant. 

Judgment  and  Sentence. 

Comes  now  on  this  30th  day  of  December,  A.  D. 
1912,  the  said  defendant,  A.  W.  Lueders,  into  open 
court  for  sentence,  and  being  informed  by  the  Court 
of  the  indictment  herein  against  him,  and  of  his  con- 
viction of  record  herein,  he  is  asked  by  the  Court 
whether  he  has  any  legal  cause  to  show  why  the  sen- 
tence of  this  Court  should  not  be  pronounced  and 
judgment  had  against  him  at  this  time,  he  nothing 
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says  save  as  he  before  hath  said. 

Wherefore,  by  reason  of  the  law  and  the  premises, 
it  is  ordered  by  the  Court  that  the  said  defendant, 
A.  W.  Lueders,  be  punished  by  being  imprisoned  in 
the  County  Jail  of  Pierce  County,  Tacoma,  Wash- 
ington, or  in  such  other  place  as  may  hereafter  be 
provided  for  the  imprisonment  of  offenders  against 
the  laws  of  the  United  'States,  for  a  term  of  nine 
months. 

On  motion  of  the  attorney  for  defendant,  the  Court 
orders  that  defendant  may  go  on  his  present  bond 
until  Tuesday,  December  31,  1912,  at  4  P.  M.,  within 
which  time  defendant  shall  present  a  duly  executed 
bond  in  the  sum  of  $2,000  for  approval  by  the  Court. 
[19] 


[Notice  of  Preparation  and  Service  of  Bill  of 
Exceptions.] 

In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington^  Southern  Di- 
vision. 

No.  1192. 
UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
A.  W.  LUEDERS, 

Defendant. 

To  B.  W.  COINER,  United  States  District  Attorney: 

PLEASE  TAKE  NOTICE  that  the  undersigned 

has  prepared  Bill  of  Exceptions  in  the  above-entitled 

action,  original  of  which  has  been  filed  in  the  office 
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of  the  clerk  of  the  United  States  District  Court  and 
a  copy  of  which  is  hereby  served  upon  you. 
ELMER  M.  HAYDEN  and 
MAURICE  LAXGHORNE, 
[Attorneys  for  Defendant,  408  Perkins  Bldg.,  Ta- 
coma,  Washington.     [20] 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington^  Southern  Di- 
vision. 

No.  1192. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
A.  W.  LUEDERS, 

Defendant. 

Bill  of  Exceptions. 

Now,  on  this  17th  day  of  December,  A.  D.  1912,  the 
above  cause  coming  on  for  trial  in  the  above-entitled 
court  before  the  Honorable  E.  E.  CUSHMAN,  Pre- 
siding Judge  thereof,  and  the  jury  duly  empanelled 
therein;  and 

The  United  States  of  America  being  represented 
by  Honorable  B.  W.  COINER,  United  States  Attor- 
ney, and  Mr.  C.  F.  RIDDELL,  Assistant  United 
States  Attorney;  and 

The  defendant,  A.  W.  Lueders,  being  present 
in  person  and  represented  by  his  attorneys,  Messrs. 
Hayden  &  Langhorne; 

The  following  proceedings  were  had,  to  wit:     [21] 

The  defendant's  case  having  been  duly  stated  to 
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(Testimony  of  F.  M.  Harsliberger.) 
the  jury  by  Mr.  Langhorne,  Esq.,  and  having  be«n 
replied  to  by  Mr.  Riddell,  Esq.,  on  behalf  of  the  Gov- 
ernment, the  following  evidence  was  introduced : 

[Testimony   of   F.   M.    Harshberger,   for  the 
Grovemment.] 

F.  M.  HARSHBERGER,  a  witness  called  for  and 
on  behalf  of  the  Government,  being  duly  sworn,  testi- 
fied as  follows : 

Direct  Examination. 
(By  Mr.  RIDDELL.) 

I  am  deputy  clerk,  United  States  District  Court; 
I  identify  the  three  papers  handed  me  as  being  orig- 
inal papers  on  file  in  the  bankruptcy  proceedings  of 
A.  W.  Lueders. 

Mr.  RIDDELL. — I  offer  in  evidence  the  applica- 
tion for  adjudication  in  bankruptcy,  the  original  ap- 
plication. 

Mr.  LANGHORNE.— Objec-ted  to  on  the  ground 
of  privilege  under  the  statute. 

Mr.  RIDDELL. — The  schedules  are  attached  to 
this  petition,  and  I  will  ask  the  Court  to  make  a  rul- 
ing that  the  petition  may  be  admitted  in  evidence, 
and  that  the  Government  may  copy  the  siame  without 
the  schedules,  and  that  only  the  copy  of  the  petition 
may  go  to  the  jury,  as  Plaintiff's  Exhibit  1. 

Mr.  LAKGHORNE.— I  still  object  on  the  ground 
of  privilege  under  the  statute ;  no  pleading  in  bank- 
ruptcy or  paper  of  any  kind  can  be  offered  and  re- 
ceived in  evidence  at  the  trial  of  a  case  where  a  bank- 
rupt is  charged  with  an  offense  against  the  bank- 
ruptcy law. 
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(Testimony  of  P.  M.  Harshberger.) 

The  COURT. — Objection  overruled,  and  the  clerk 
will  seal     [22]     up  the  schedules,  and 

Gentlemen  of  the  Jury,  when  this  paper  goes  out 
with  you  at  the  conclusion  of  the  case,  you  will  ob- 
serve the  seal  of  the  court  and  not  undertake  to  break 
it.  It  is  simply  the  petition  which  is  being  admitted. 
You  will  not  break  any  seal  to  discover  what  the 
other  papers  disclose.     Objection  overruled. 

Thereupon  said  petition  in  bankruptcy  was  marked 
Plaintiff's  :Exhibit  1. 

Mr.  RIDDELL. — I  now  offer  in  evidence  the  order 
of  adjudication,  as  being  Plaintiff's  Exhibit  2,  and 
the  order  of  reference  as  Plaintiff's  Ex:hibit  3. 

The  COURT.— Admitted. 

No  cross-examination. 

[Testimony  of  J.  M.  Phillips,  for  the  Govemment.] 

J.  M.  PHILLIPS,  witness  called  for  and  on  behalf 
of  the  Goverimient,  being  duly  swoni,  testified  as  fol- 
lows: 

Direct  Examination. 
(By  Mr.  RIDDELL.) 

I  am  an  attorney  at  law.  I  live  at  Aberdeen.  I 
know  the  defendant,  A.  W.  Lueders,  when  I  see  him. 
I  have  had  no  official  connection  or  dealings  with 
him  whatever.  I  was,  however,  appointed  trustee 
in  a  case  in  which  he  was  interested.  I  identify  the 
signature  on  the  paper  showTi  me  as  that  of  J.  E. 
Stewart,  who  is  Referee  in  Bankruptcy.  The  paper 
above  shown  me  is  the  appointment  of  myself  as 
trustee. 

Mr.  RIDDELL. — We  offer  this  paper  in  evidence 
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(Testimony  of  J.  M.  Phillips.) 
as  Plaintiff's  Exhibit  4. 

Mr.  LANGHORNE.— We  object,  for  the  reason 
that  it  has  never  become  an  order  of  the  Court;  never 
been  filed,     [23]     recorded  or  approved. 

The  COURT. — Objection  overruled.  Exception 
allowed. 

A.  I  identify  my  signature  appended  to  the  paper 
now  shown  me. 

Mr.  RIDDELL.— We  offer  that  in  evidence  as 
Plaintiff's  Exhibit  5. 

A.  The  paper  shown  me  (Plaintiff's  Exhibit  5) 
was  signed  February  23,  1912,  or  about  that  time. 
I  identify  identification  No.  6,  containing  the  signa- 
tures of  Dr.  Chamberlain  and  one  Mclntyre.  I  also 
identify  the  paper  marked  Plaintiff's  Identification 
No.  7,  containing  the  signature  of  J.  E.  Stewart. 

Mr.  RIDDELL. — I  now  offer  in  evidence  Plain- 
tiff's  Exhibits  5,  6  and  7. 

Mr.  LANGHORNE.— I  object  to  each  of  them, 
because  they  are  not  official  records  of  this  court,  and 
I  object  especiall}^  to  identification  No.  6,  purporting 
to  be  the  bond  of  the  trusitee  because  it  has  never  been 
approved. 

The  COURT. — Objection  overruled  and  exception 
allowed. 

Thereupon  said  papers  are  marked,  respectively, 
Exhibits  5,  6,  and  7. 

Q.  Mr.  Phillips,  in  your  position  as  trustee  in 
bankruptcy  of  A.  W.  Lueders,  what  property  came 
into  your  possession?        A.  No  property  at  all. 

Q.  What  property  to  your  actual  knowledge  did 
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(Testimony  of  J.  M.  Phillips.) 

the  defendant  own  at  the  time  the  petition  in  bank- 
ruptcy was  filed?        A.  None  at  all. 

Q.  None  you  actually  knew  of? 
'     A.  None  I  actually  knew  of. 

Q.  Did  you  ever  come  into  possession  as  trustee, 
or  have  [24]  anjrthing  to  do  with  property  known 
as  the  St.  James  Hotel  property  at  Winlock  % 

A.  No,  sir;  I  w^as  not  aware  of  defendant's  owner- 
ship of  any  real  estate. 

Cross-examination. 
(By  Mr.  LANGHORNE.) 

Q.  You  say  there  was  no  property  of  the  bankrupt 
that  came  into  your  possession.  Don't  you  know  as 
a  matter  of  fact  that  his  books,  his  library,  and  his 
wearing  apparel  were  set  aside  by  the  Court  as  ex- 
empt property  ?        A.  Yes,  that  is  true. 

[Testimony  of  Carl  Buege,  for  the  Government.] 
CARL  BUEGE,  a  witness  called  for  and  on  be- 
half of  the  Government,  being  duly  sworn,  testified 
as  follows : 

Direct  Examination. 
(ByMr.  RIDDELL.) 

I  reside  at  Chehalis,  Lewis  Goimty,  Washington. 
I  know  the  defendant.  I  had  dealings  with  him 
about  1905.  I  sold  him  a  house  and  lot  in  Winlock. 
The  property  was  known  as  the  St.  James  Hotel 
property.  I  sold  the  property  under  written  con- 
tract. I  don't  know^  w^here  the  contract  is  now.  I 
haven't  any  copy  of  it.  I  suppose  I  destroyed  the 
copy  when  the  last  payment  was  made.  I  sold  him 
the  property  in  question  for  eight  hundred  dollars. 
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One  hundred  dollars  was  paid  down  and  he  paid  me 
so  much  a  month  -thereafter  until  the  whole  sum  was 
paid.  He  made  the  last  payment  about  the  time  I 
gave  li)im  the  deed.  I  can't  recall  the  date  the  last 
payment  was  made.  [25]  I  was  in  Winchester, 
Grant  County,  "Washington,  and  he  was  in  Winlock. 
I  don't  know  now  where  the  deed  is  that  I  gave  him. 
I  made  out  two  d'eeds  to  the  property.  I  made  out 
the  first  deed  to  Mrs.  Eeinhardt  at  his  request,  then 
afterwards  he  wanted  me  to  make  out  a  deed  to  some- 
one else.  I  never  found  out  who  that  someone  else 
was.  I  signed  the  deed  in  blank  and  sent  it  to  Win- 
lock.  The  second  deed  conveyed  the  same  identical 
property  as  the  first  deed. 

Mr.  RIDDELL. — ^I  now  offer  in  evidence  Plain- 
tiff's Exhibit  No.  8. 

The  COUET.— It  will  be  admitted. 

Thereupon  said  paper  is  received  in  evidence  and 
marked  Plaintiff's  Exhibit  8. 

I  contracted  to  sell  Dr.  Lueders  this  property  some 
time  in  August,  1905.  The  contract  was  drawn  up 
by  George  I.  Brooks,  attorney  at  law,  who  then  lived 
at  Winlock  but  now  in  Portland,  Oregon.  Dr. 
Lueders  finished  paying  for  it  in  1907,  and  I  executed 
the  first  deed  some  time  in  August  of  that  year. 

[Testimony  of  Mrs.  Anna  Reinhart,  for  the 
Grovemment.] 
Mre.  ANNA  REINHART,  a  witness  called  for  and 
on  behalf  of  the  Government,  being  duly  sworn,  testi- 
fied as  follows : 
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Direct  Examination. 
(By  Mr.  RIDDELL.) 

My  name  is  Anna  Reinhart.  I  am  the  wife  of  L. 
W.  Reinhart.  I  live  at  Oak  Grove,  Oregon.  I  know 
the  defendant,  I  have  known  defendant  for  seven 
or  eight  years.  He  lived  at  Winlock  when  I  first 
became  acquainted  with  him.  I  never  owned  any 
property  at  [26]  Winlock.  I  don't  know  that  I 
ever  had  title  to  any  property  there.  I  do  not  know 
that  I  ever  had  a  deed  to  any  property  there.  I  do 
not  know  that  I  ever  made  a  deed  to  any  property 
dovni  there.  I  know  the  property  at  Winlock  kno\\m 
as  the  St.  James  Hotel  property.  I  do  not  know  that 
I  ever  owned  that  property.  If  I  ever  had  a  deed  to 
it,  I  don't  know  it.  If  I  ever  had  a  deed  from  Carl 
Buege,  I  don't  know  it.  I  testified  before  the  grand 
jury.  I  do  not  remember  what  my  testimony  was 
there.  I  do  not  remember  of  being  asked  any  of  the 
questions  which  have  just  been  propounded  me. 

Mr.  LANGHORNE. — Let  me  examine  her  a  min- 
ute.    There  is  nothing  to  conceal  here. 

Mr.  RIDDELL. — ^I  would  like  to  examine  the  wit- 
ness, your  Honor.  This  witness  is  evidently  just  a 
little  frightened,  and  I  think  if  I  may  be  permitted  to 
refresh  her  recollections  a  Little  bit  I  can  straighten 
her  out. 

Mr.  RIDDELL. — Do  you  remember,  Mrs.  Rein- 
hart,  when  you  were  before  the  grand  jury,  I  asked 
you  if  you  had  ever  gotten  a  deed,  from  Mr.  Buege  ? 

A.  Yes,  but  I  could  not  say  that  it  was  a  deed.  If 
Mr.  Buege  deeded  this  Winlock  property  to  me,  I 
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don't  know  it. 

Q.  Tell  the  jury  what  you  do  know  about  the  trans^ 
action. 

A.  Well,  I  know  that  there  was  an  instrument 
made  to  me  but  I  never  saw  it.  I  don 't  know  what  it 
was.  I  have  signed  deeds  at  my  husband's  request, 
but  who  the  grantee  was  I  do  not  know.  If  there 
was  a  deed  made  to  Dr.  Lueders  or  Miss  Everitt 
from  me  [27]  I  do  not  know  of  it.  I  do  not  now 
recall  that  fact.  If  there  was  a  deed  made  to  me  of 
the  Winlock  property  I  did  not  paj^  anything  for  it. 
I  never  had  any  correspondence  with  Dr.  Lueders 
about  the  matter.  Neither  did  I  ever  receive  any  let- 
ters from  him. 

Mr.  RIDDELL. — We  offer  in  evidence  those  two 
copies  of  deeds. 

Mr.  LANGHORNE.— No  objection. 

The  COURT.— They  may  be  admitted. 

Thereupon  said  copies  of  deeds  are  marked  as 
Plaintiff's  Exhibits  9  and  10. 

Cross-examination. 
(By  Mr.  LANGHORNE.) 

My  husband  is  a  traveling  man.  When  on  his 
travels  he  often  stopped  at  Winlock  at  the  St.  James 
Hotel.  He  was  acquainted  with  Dr.  Lueders,  and 
they  were  very  close  friends.  I  understood  that  Dr. 
Lueders  had  placed  this  property  in  my  name,  but  I 
bad  no  personal  knowledge  of  that  fact.  My  hus- 
band told  me  that  Dr.  Lueders  had  done  so.  Some 
time  afterwards  my  husband  called  upon  me  to  exe- 
cute a  deed.     I  signed  my  name  to  it  without  know- 
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ing  to  whom  the   deed   ran,  or   anything  about  the 

description  of  the  property. 

[Testimony  of  J.  A.  Veness,  for  the  Government.] 

J.  A.  VENESS,  a  witness  called  for  and  on  behalf 
of  the  Government,  being  first  duly  sworn,  testified 
as  follows: 

Direct  Examination. 
(By  Mr.  RIDDELL.) 

My  nanie  is  J.  A.  Veness.  I  live  in  Winlock, 
"Washington.  I  am  a  member  of  the  J.  A.  Veness 
Lumber  [28]  Company.  I  know  the  defendant. 
I  also  know  his  present  wife.  I  know  the  property 
down  there  known  as  the  St.  James  Hotel  property. 
I  once  loaned  money  on  that  property.  It  came 
about  in  this  way :  Dr.  Lueders  wanted  to  borrow 
some  money  on  that  property ;  I  do  not  know  whether 
he  wanted  it  for  himself  or  someone  else,  but  when  I 
took  the  mortgage  it  belonged  to  another  party,  and 
the  other  party  signed  the  mortgage.  Dr.  Lueders 
negotiated  the  loan.  I  did  not  ask  him  whether  the 
money  was  for  himself  or  someone  else.  I  never  had 
any  dealings  in  which  that  property  was  concerned 
before  that  time.  I  had  furnished  a  little  lumber 
before  the  occasion  I  speak  of.  T  afterwards  fur- 
nished the  lumber  when  the  hotel  was  built.  The 
mortgage  was  taken  after  the  lumber  was  furnished. 
He  furnished  me  an  abstract  of  the  property  which 
was  examined  by  my  attorney,  Mr.  Langhorne,  and 
he  found  the  title  thereto  was  in  the  name  of  Miss 
Everitt.  Dr.  Lueders  and  Miss  Everitt  occupied  the 
property  at  the  time.     I  knew  that  Dr.  Lueders  had 
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a  wife.  At  one  time  he  wanted  me  to  take  title  to  the 
propei-tv  in  my  o\^ti  name.  This  was  before  I  ever 
furnished  himber  for  any  purpose.  He  suggested 
that  I  take  a  deed  to  it,  as  he  was  having  some  trouble 
with  his  first  wife  and  wanted  to  protect  himself. 
After  the  property  was  improved,  I  made  him  an 
offer  of  four  thousand  dollars  for  it.  I  never  had' 
any  dealings  with  Miss  Etveritt  in  connection  with 
the  property.  If  she  owned  the  property,  I  suppose 
he  was  her  agent.  [29]  Dr.  Lueders  negotiated  the 
loan  anyway.  I  do  not  know  the  time  Dr.  Lueders 
and  Miss  Etveritt  were  married.  Once  when  I  was  in 
Portland  Dr.  Lueders  told  me  they  were  married.  I 
can't  tell  you  whether  that  was  two  or  three  years 
ago.  At  the  time  he  told  me  this  I  was  on  my  way 
to  either  China  or  California.  I  was  just  trying  to 
decide  which  place  it  was,  when  I  met  them  in  Port- 
land. If  I  knew  I  could  tell  you  exactly  when  he 
told  me  they  were  married.  When  Dr.  Lueders 
asked  me  to  take  title  to  the  property,  he  did  not  ask 
for  any  consideration.  I  can't  say  when  this  con- 
versation was  had,  I  am  all  at  sea  about  it,  because  I 
do  not  know.  However,  I  do  know  that  the  conversa- 
tion about  taking  the  property  in  my  name  was  be- 
fore the  mortgage. 

Q.  Do  you  remember  how  or  from  whom  the  repay- 
ments on  the  three-thousand- dollar  loan  occurred? 

Mr.  LANGHORNE. — Were  those  pajmaents  ac- 
companied by  written  communications  ? 

A.  I  will  tell  you  about  those  payments.    My 
bookkeeper  is  authorized  to  sign  checks  and  deposit 
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money,  and  that  transaction  probably  went  through 
the  bank  and  through  my  office  and  I  never  saw  it ;  I 
could  not  tell.  (My  bookkeeper  does  that  business 
and  I  think  some  of  that  was  paid  when  I  was  away  in 
the  Orient. 

Cross-examination. 
(By  Mr.  LANGHORNE.) 

When  the  abstract  was  examined,  I  was  informed 
that  Dr.  Lueders  had  no  record  title  to  the  property ; 
the  title  stood  in  the  name  of  E.  Maude  Everitt.  I 
knew  [30]  at  the  time  that  Dr.  Lueders  was  mar- 
ried and  was  not  living  with  his  wife.  I  know  that 
was  before  I  took  the  mortgage  on  the  property  that 
he  spoke  to  me  about  taking  the  title  in  my  name. 
At  the  time  of  this  conversation  the  property  was 
being  used  for  a  hospital  and  not  for  hotel  purposes. 
It  was  made  over  into  a  hotel  afterwards. 

Redirect  Examination. 
(By  Mr.  RIDDELL.) 

I  do  not  remember  what  Dr.  Lueders  said  about  the 
nature  of  his  family  trouble. 

[Testimony  of  P.  E.  Alvord,  for  the  Government.] 
P.  B.  ALVORD,  a  witness  called  for  and  on  behalf 
of  the  Government,  being  duly  sworn,  testified  as  fol- 
lows: 

Direct  Examination. 
(By  Mr.  RIDDELL.) 

My  name  is  P.  E.  Alvord.  I  live  in  Portland,  Ore- 
gon. I  have  lived  there  for  about  three  years.  I 
know  the  defendant  Lueders  in  a  business  way  and 
have  had  d'ealings  with  him.    In  April  or  May,  1911, 
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I  met  Dr.  Lueders  and  Miss  Everitt  together.  I 
knew  that  they  wished  to  dispose  of  the  St.  James 
property  and  I  had  gotten  in  touch  with  Mr.  Hud- 
dlestone  and  Dr.  Winnard  in  Eastern  Oregon,  who 
had  some  wheat  land  they  wanted  to  exchange  for 
property  in  or  near  Portland.  I  got  these  parties 
together,  looking  to  an  exchange  of  the  property,  and 
Dr.  Lueders  said  he  would  go  over  and  look  at  the 
property  in  Eastern  Oregon,  and  he  did  so  and  there- 
after an  arrangement  was  made,  subject  to  the  ac- 
ceptance of  Miss  Everitt,  and  papers  [31]  were 
drawn  up  by  an  attorney  and  signed  by  the  parties 
at  Heppner,  Oregon,  and  the  next  day  I  returned 
with  Dr.  Lueders  to  Aberdeen  and  saw  Miss  Everitt, 
and  the  matter  was  agreed  to  and  the  contract  signed. 
Dr.  Lueders  never  told  me  anything  about  his  mar- 
riage relations  with  Miss  Everitt.  He  told  me,  how- 
ever, about  a  year  ago,  that  they  were  married. 
There  was  some  difference  between  the  value  of  the 
two  properties  and  the  sum  of  fourteen  or  fifteen 
hundred  dollars  in  case  was  paid  to  the  Oregon  par- 
ties. I  got  that  money  from  Miss  Everitt.  It  was  in 
cash.  I  have  been  in  the  Hotel  St.  James  at  Win- 
lock.  Last  time  I  stopped  there  a  man  by  the  name 
of  Williams  was  running  the  hotel.  Before  that  Dr. 
Lueders  and  Miss  Everitt  were  occupying  the  same 
when  I  first  stopped  there,  and  afterwards  the  hotel 
was  leased  and  changed  tenants  several  times.  I  do 
not  know  what  Dr.  Lueders  made  in  his  profession. 
He  told  me  he  was  doing  very  well.  I  think  he  told 
me  he  was  making  four  or  five  hundi^ed  a  month. 
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This  conversation  occurred  some  time  after  this  deal 
was  made.  The  value  of  the  Oregon  property  was 
twenty-five  or  twenty-six  thousand  dollars,  upon 
which  there  was  a  mortgage  of  twelve  or  thirteen 
thousand  dollars.  The  St.  James  property  was 
valued  at  eleven  thousand  dollars. 

Mr.  EIDDELL. — I  offer  in  evidence  certified  copy 
of  the  deed. 

Mr.  LANGHOENE.— No  objection. 

Thereupon  said  certified  copy  of  deed  is  received 
in  evidence  and  marked  as  Plaintiff's  Exhibit  11. 
[32] 

Cross-examination. 
(By  Mr.  LANGHORNE.) 

I  first  became  acquainted  with  the  St.  James  Hotel 
property  in  Winlock  four  or  five  years  ago.  At  that 
time  it  was  just  being  converted  into  a  hotel  At 
that  time  Miss  Everitt  spoke  to  me  about  wishing  to 
get  her  money  out  of  the  hotel.  She  was  the  first 
person  that  ever  approached  me  about  selling  the 
property.  The  value  put  on  the  lands  in  Oregon  was 
rather  arbitrary.  The  parties  who  had  those  lands 
could  not  carry  them  and  the  mortgage  too.  They 
took  the  St.  James  Hotel  at  a  great  big  price  in  order 
to  get  rid  of  the  lands  they  held  down  in  Oregon. 

Redirect  Examination. 
(By  Mr.  RIDDELL.) 

I  cannot  say  that  I  am  really  familiar  with  values 
in  Winlock,  and  I  think  the  value  of  the  St.  James 
Hotel  property  at  the  time  of  the  transfer  was  seven 
or  eight  thousand  dollars. 
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E  ecross-examination. 
(By  Mr.  LANGHORNE.) 

I  don't  know  what  gave  it  that  value,  unless  it  was 
the  cost  of  building  and  the  equipment.  It  once 
rented  for  one  hundred  dollars  per  month.  The  par- 
ties that  rented  it  went  into  bankruptcy. 

[Testimony  of  Helen  King,  for  the  G-overnment.] 
HELEN  KING,  a  witness  called  for  and  on  behalf 
of  the  Government,  being  duly  sworn,  testified  as  fol- 
lows: 

Direct  Examination. 
(By  Mr.  RIDDELL.)     [33] 

My  name  is  Helen  King.  I  live  in  Spokane, 
Washington.  My  occupation  is  that  of  a  nurse.  I 
know  the  defendant.  I  also  know  his  wife.  I  first 
met  him  seven  or  eight  years  ago  at  Walla  Walla.  I 
went  to  Winlock  in  1905  or  1906.  Dr.  Lueders  was 
there  at  that  time.  I  remained  there  two  years.  I 
left  some  time  in  1907.  Miss  Everitt  came  to  Winlock 
while  I  was  there.  She  came  to  take  up  nursing. 
She  was  not  a  nurse  at  the  time.  She  came  to  learn. 
I  suppose  she  was  to  receive  a  salary  of  ten  dollars 
a  month,  which  is  the  average  pay  of  nurses  in  train- 
ing. I  do  not  know  what  property,  if  any,  she  had 
when  she  came  there.  If  she  had  any  I  do  not  know 
it.  I  do  not  know  how  long  Miss  Everitt  had  been 
there  before  the  title  of  the  property  was  placed  in 
her  name.  I  think  she  came  there  in  1906,  about  the 
first  part  of  the  year,  but  I  am  not  positive.  It  is 
such  a  long  time  since  I  worked  there  I  have  forgot- 
ten  dates.     I  had  a  conversation  with  Dr.  Lueders 
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a'bout  the  title  of  the  property  about  one  year  after 
I  left  there.  He  told  me  he  had  the  property  trans- 
ferred to  Mrs.  Reinhardt.  He  never  told  me  any- 
thing else  about  it  at  that  time  or  any  other  time. 
When  I  was  there  this  property  was  known  as  the 
Winlock  Hospital.  It  was  built  while  I  was  there. 
I  do  not  know  anything  about  the  cost  of  it.  I  never 
had  .any  conversation  with  Dr.  Lueders  relative  to 
the  cost.  I  know  that  [34]  Dr.  Lueders  was  pay- 
ing for  it,  but  I  don't  know  how  much  he  paid.  He 
made  payments  to  Mr.  Buege,  the  man  he  bought  it 
from  and  to  Mr.  Veness  for  lumber.  I  don't  know 
how  much  he  paid  for  it.  There  were  some  fifteen 
or  sixteen  rooms  in  the  hospital.  I  do  not  know 
what  Dr.  Lueders  was  making  at  this  time.  He  had 
a  very  good  practice.  He  told  me  he  was  making 
money,  but  never  said  just  how  much. 

Cross-examination. 
(By  Mr.  LANGHOENE.) 

I  identify  my  signature  to  the  letter  handed  me.  I 
wrote  that  letter. 

Thereupon  said  letter  is  received  in  evidence  by  the 
Court  and  marked  as  Defendant's  Exhibit  "A." 

Q.  In  regard  to  the  payments  for  lumber  made  to 
Mr.  Veness.  Was  that  for  lumber  used  to  fix  the  old 
building  up  into  a  hospital  ■? 

A.  I  do  not  know  anything  about  the  remodeling  of 
the  hospital  into  a  hotel.  I  was  not  there.  These 
payments  for  lumber  were  made  long  before  Miss 
Everitt  came  to  Winlock. 
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(Recalled).] 

J.  W.  PHILLIPS,  being  recalled,  testified  as  fol- 
lows: 

Direct  Examination. 
(By  Mr.  RIDDELL.) 

I  identify  my  signature  to  the  letter  handed  me, 
I  mailed  the  original  to  the  defendant. 

Mr.  RIDDELL.— We  offer  it  in  evidence  as  Plain- 
tiff's Exhibit  14.     [35] 

The  COURT.— It  will  be  admitted  as  Plaintiff's 
Exhibit  14. 

[Testimony  of  Dr.  0.  N.  Sullivan,  for  the 
Government.] 
Dr.  O.  N.  SULLIVAN,  a  witness  called  for  and  on 
behalf  of  the  Government,  testified  as  follows : 

Direct  Examination. 
(By  Mr.  RIDDELL.) 

I  live  at  Aberdeen.  I  know  defendant  Lueders. 
In  1909  or  1910  I  had  a  conversation  with  him  in 
Aberdeen  about  the  St.  James  Hotel  property  in 
Winlock.  He  told  me  he  had  rented  it  and  was  get- 
ting one  hundred  dollars  a  month  for  it. 

[Testimony  of  William  S.  Swaggart,  for  the 
Government.] 
WILLIAM  S.  SWAGGART,  a  witness  called  for 
and  on  behalf  of  the  Government,  being  duly  sworn, 
testified  as  follows : 
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Direct  Examination. 
(ByMr.  RIDDELL.) 

My  name  is  William  S.  Swaggart.  I  am  pro- 
prietor of  the  Country  Club  located  just  out  of  Port- 
land. I  know  the  defendant.  I  have  had  some 
transactions  with  him  with  reference  to  the  St.  James 
Hotel  property  in  Winlock.  I  had  a  friend  who 
went  to  Winlock  and  secured  a  lease  to  the  St.  James 
Hotel  and  I  financed  it.  The  name  of  the  party  was 
C.  E.  Green.  Afterwards  I  made  an  arrangement 
to  lease  the  hotel  myself  and  got  a  five-year  lease.  I 
made  the  arrangement  with  Dr.  Lueders  and  Miss 
Everitt. 

Q.  With  whom  were  all  of  your  transactions  except 
the  signing  of  the  papers'? 

A.  With  Miss  Everitt. 

Q.  The  signing  of  the  papers  was  by  whom? 

A.  Miss  Everitt  signed  the  papers.     [36] 

Q,  With  whom  were  your  verbal  transactions'? 

A.  Dr.  Lueders. 

Cross-examination. 
(By  Mr.  LANGHOENE.) 

When  the  transaction  with  reference  to  the  lease 
of  the  hotel  was  closed  up  Dr.  Lueders  and  Miss 
Everitt  were  together. 

Redirect  Examination. 
(By  Mr.  RIDDELL.) 

Q'.  Did  you  ever  have  any  other  negotiations  about 
the  hotel  with  Dr.  Lenders  that  were  not  in  her 
presence "? 

A.  None  whatever  that  I  know  of.     That  was  the 
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only  time.  We  arranged  the  lease  and  he  sent  it 
from  Aberdeen  to  sign,  or  she  sent  it  to  me,  rather; 
her  name  was  signed  to  it. 

[Testimony  of  A.  W.  Shelly,  for  the  Goverment.] 
A.  W.  SHELLY,  a  witness  called  for  and  on  behalf 
of  the  Government,  being  duly  sworn,  testified  as  fol- 
lows: 

Direct  Examination. 
(ByMr.  RIDDELL.) 

My  name  is  A.  W.  Shelly.  I  live  at  Moclips.  I 
run  a  drug  store  down  there.  I  know  the  defendant. 
He  has  visited  with  me.  I  became  acquainted  with 
him  about  1909,  in  October  or  November.  When  he 
visited  me  there  was  a  lady  with  him,  I  took  to  be  his 
wife.  He  introduced  her  as  his  wife;  that  is  all  I 
know.  Some  time  during  his  visit,  if  I  remember 
rightly,  he  said  he  had  a  hotel  or  hospital  in  Win- 
lock — at  one  time  a  hospital  but  had  turned  it  into  a 
hotel.  He  talked  of  it  as  his  hotel  or  hospital.  I 
don't  know  whether  he  came  right  out  and  [37] 
said  it  was  his  own  or  not,  but  to  the  best  of  my  recol- 
lection he  talked  about  his  hotel ;  that  is  all  I  know. 
He  referred  to  it  as  his  hotel.  I  do  not  remember 
whether  anyone  else  was  present. 

Cross-examination. 

I  do  not  have  any  distinct  recollection  as  to  the 
date  of  this  conversation.  I  think  it  was  in  1909.  I 
am  not  certain. 
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Grovemment.] 
Mrs.  NELLIE  SHELLY,  a  witness  called  for  and 
on  behalf  of  the  Government,  being  duly  sworn,  tes- 
tified as  follows: 

Direct  Examination. 
(By  Mr.  RIDDELL.) 

Q.  What  is  your  full  name  ? 

A.  Mrs.  Nellie  Shelly. 

Q.  You  are  the  wife  of  Mr.  Shelly,  who  just  left 
the  stand?        A.  Yes. 

Q.  You  know  Dr.  Lueders  ?        A.  Yes,  sir. 

Q.  Did  you  ever  hear  Dr.  Lueders  speak  of  the  St. 
James  Hotel  property  there  in  Winlock  ? 

A.  Yes,  sir. 

Q.  Did  you  ever  hear  him  refer  to  it  as  to  whose 
it  was? 

A.  Why,  I  understood  it  was  his.  He  said  he  had 
a  hotel. 

Mr.  LANGHORNE. — I  moved  to  strike  the  answer 
out. 

The  COURT. — The  answer  may  be  stricken  and 
the  jury  instructed  to  disregard  it.  You  were  asked 
to  state  what  he  said  about  it. 

A.  I  heard  him  say  he  had  a  hotel  up  at  Winlock. 

Q.  When  did  he  say  that?     [38] 

A.  Oh,  about  three  years  ago,  I  think,  down  at 
Aberdeen. 

Q.  That  was  when  he  was  living  at  Aberdeen  ? 

A.  Yes,  sir.    When  he  first  came  to  Aberdeen. 

Q.  Do  you  remember  when  he  came  there  ? 
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A.  Yes. 

Q.  When  was  it? 

A.  It  was  around  Thanksgiving  time.  I  know  he 
took  dinner  wdth  us. 

Q.  In  what  year?        A.  1909,  I  guess  it  was. 

Q.  Do  you  remember  how  many  times  you  heard 
him  speak  about  it? 

A.  I  just  heard  him  speak  about  it  in  the  drug- 
store, about  he  leased  his  hotel  and  somebody  went 
away  and  left  a  lot  of  bills  and  he  had  to  see  about 
it ;  he  was  going  up  one  time  to  see  about  it. 

Q.  What? 

A.  He  was  going  up  to  Winlock  to  see  about  some 
parties  that  went  out  and  left  a  lot  of  bills  on  it  or 
something  to  that  effect. 

Cross-examination. 
(By  Mr.  LANGHORNE.) 

Q.  At  the  time  this  conversation  was  had  he  was 
going  to  Winlock  or  going  to  Tacoma  to  see  about 
collecting  some  bills  that  was  due  him  from  the  par- 
ties that  were  running  the  hotel,  wasn't  he? 

A.  I  understood  it  was  at  Winlock,  he  was  going 
to  Winlock. 

Q.  Anyway,  at  the  time  this  conversation  was  had 
there  was  some  trouble  about  it,  wasn't  it  ?     [39] 

A.  Yes,  sir,  that  is  what  I  understood. 

Q.  There  was  some  trouble  from  the  renting  of  the 
hotel,  wasn't  it? 

A.  Yes,  he  was  going  to  collect  some  rent,  or  they 
would  not  pay  the  rent  or  something. 

Q.  Now,  what  date  did  you  say  this  was? 
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A.  The  conversation  ? 

Q.  Yes. 

A.  Oh,  I  could  not  say  that,  what  date  it  was.  I 
never  noticed  as  to  that. 

Q.  Did  he  say  anything  about  furniture  of  the 
hotel? 

A.  I  understood  it  was  furnished ;  he  spoke  about 
it  being  furnished. 

Q.  He  spoke  about  the  furniture  too,  didn't  he? 

A.  Yes,  it  was  furnished. 

Q.  You  never  had  any  reason  to  pay  any  particular 
attention  to  this  conversation,  did  you? 

A.  No,  not  much,  only  in  his  talk  of  course  he  drew 
my  attention. 

Q.  Never  made  any  impression  upon  you  at  the 
time,  Mrs.  Shelly? 

A.  No,  I  did  not  bother  about  it. 

Q.  Isn't  it  possible  he  spoke  to  you  about  being 
the  owner  of  the  furniture  in  the  hotel — speaking  of 
the  hotel  might  it  not  be  possible  that  he  spoke  to  you 
of  being  the  owner  of  the  furniture  and  that  you 
understood  him  as  being  the  owner  of  the  hotel  ? 

A.  Yes,  I  understood  he  was  owner  of  the  hotel ;  at 
least  he  said  he  was.     [40] 

Q.  What  did  he  say? 

A.  He  said  it  was  furnished  and  the  people 
skipped  out. 

Q.  Did  he  say  to  you  ''I  am  the  owner  of  the  hotel 
in  Winlock,"  did  he  say  that?        A.  Yes. 

Q.  Those  identical  words? 

A.  Yes,  he  said  he  owned  the  hotel — he  owned  the 


S8  A.  W.  Lueders  vs. 

(Testimony  of  Mrs.  Nellie  Shelly.) 

hotel  up  at  Winlock ;  it  used  to  be  a  hospital. 

Q.  He  says,  "I  am  the  owner."    Did  he  use  those 
words  ? 

A.  Why,  1  do  not  know;  yes,  T  suppose  he  was  the 
owner. 

Q.  You  can  recall  the  identical  words  years  after- 
wards ? 

A.  Why,  I  understood  he  was  the  owner  of  it ;  he 
spoke  about  that. 

Q.  I  do  not  want  what  you  understood,  but  I  want 
to  know  did  he   say,   use   these   words,   **I  am  the 


owner"' 


A.  Yes,  he  said  he  owned  the  hotel ;  yes.  He  owned 
the  hotel  at  Winlock. 

Q.  You  just  understood  from  the  conversation  he 
was  the  owner  ? 

A.  Why  he  owned  the  hotel  at  Winlock. 

Q.  Do  you  know  that  he  went  away  shortly  after 
that  conversation'? 

A.  He  was  to  go  away  next  morning,  leave  home. 

Q.  Miss  Everett  go  with  himl^ 

A.  I  do  not  know  anything  about  that. 

Q.  Was  this  in  March,  1910,  that  this  conversation 
occurred  f        A.  It  might  have  been  about  that  time. 

Q.  Anjrway,  he  went  away  the  next  morning? 

A.  Yes ;  he  spoke  about  going  away ;  he  had  to  go 
away  in  the  morning. 

(Witness  excused.)     [41] 
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Government.] 
Dr.  N.  E.  WINNARD,  a  witness  called  for  and  on 
behalf  of  the  Grovernment,  being  duly  sworn,  testi- 
fied as  follows : 

Direct  Examination. 
(By  Mr.  RIDDEiLL.) 

My  name  is  N.  E.  Winnard.  I  am  physician  and 
surgeon.  I  live  at  Heppner,  Oregon.  I  have  been 
there  since  January  1st,  1905.  Land  around  Hepp- 
ner is  used  for  farming  and  grazing.  I  know  the 
defendant  Lueders.  I  once  owned  property  there 
and  transferred  some  property  through  negotiations 
with  him.  I  learned  the  St.  James  Hotel  property 
was  for  trade  for  farm  land  and  I  looked  the  prop- 
erty over  and  Dr.  Lueders  came  to  Heppner  and 
looked  the  ranch  over  and  we  made  a  trade,  trading 
the  ranch  for  the  hotel  property.  I  figured  the  St. 
James  Hotel  property  at  a  value  of  eleven  thousand 
dollars.  In  the  exchange  of  the  farm  land  for  the 
hotel  property,  sixteen  hundred  dollars  passed  hands. 
The  money  came  through  B.  E.  Alvord,  the  agent. 
This  was  in  May,  1911.  I  recognize  the  paper 
handed  me.  The  signatures  attached  thereto  are 
those  of  myself  and  my  wife.  It  is  a  contract  for 
the  exchange.  It  was  entered  into  between  N.  E. 
Winnard,  party  of  the  first  part,  and  E.  M.  Everitt, 
party  of  the  second  part. 

Mr.  RIDDELL.— I  will  offer  it  in  evidence.  Any 
objection? 

Mr.  LANGHORNE.— Not  the  slightest. 
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Thereupon  said  contract  is  received  in  evidence 
and  marked  as  Plaintiff's  Exhibit  15. 

Q.  By  whom  were  all  these  negotiations  con- 
ducted?       A.  Dr.  Lueders.     [42] 

Cross-examination. 
(By  Mr.  LANGHORNE.) 

P.  E.  Alvord  was  the  real  estate  agent.  He  negoti- 
ated the  deal.  I  understood  from  Alvord  who  we 
were  to  deal  with  so  far  as  the  title  of  the  property 
in  Winlock  was  concerned.  I  understood  that  we 
were  to  deal  with  Miss  Everitt  so  far  as  the  title  to 
the  Winlock  property  was  concerned.  Dr.  Lueders 
placed  a  value  of  eleven  thousand  dollars  on  the 
property  in  Winlock.  I  did  not  consider  it  worth 
that  much.  The  true  reason  of  making  the  trade  was 
to  get  rid  of  the  land  in  Oregon,  as  we  were  unable 
to  carry  the  heavy  mortgage  of  thirteen  thousand 
dollars  thereon;  at  least,  that  was  one  of  the  reasons. 
I  suppose  the  Winlock  property  was  worth  about 
eight  thousand  dollars,  although  I  never  bought  or 
sold  any  other  property  there  and  do  not  know  any- 
thing about  values  at  that  place.  I  represented  Hud- 
dlestone  in  the  trade.  Dr.  Lueders  represented  Miss 
Everitt. 

Mr.  RIDDELL. — That  closes  the  Government's 
case,  except  two  witnesses  that  will  not  be  able  to  get 
here  until  tomorrow  morning. 

The  COURT. — Mr.  Langhorne,  do  you  object  to 
proceeding,  letting  that  evidence  be  introduced  out 
of  order? 

Mr.  LANGHORNE.— No,  we  do  not  object  to  such 
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procedure.     The  Government  can  put  the  witnesses 

on  the  stand  when  they  come  in. 

The  COURT.— Then,  without  prejudice  to  the 
Government  introducing  the  testimony  when  it  ar- 
rives, you  may  open  your  case,  Mr.  Langhorne.    [43] 

[Testimony  of  F.  M.  Harshberger,  for  the 
Defendant,  (Recalled).] 

F.  M.  HARSHBERGER,  being  recalled  as  a  wit- 
ness in  behalf  of  the  defendant,  testified  as  follows: 

Direct  Examination. 
(By  Mr.  LANGHORNE.) 

I  recognize  Defendant's  Identification  "B"  as  be- 
ing the  original  petition  in  bankruptcy  entitled  In 
the  Matter  of  Louis  H.  M.  Williams,  Bankrupt, 
No.  762,  petition  on  the  part  of  Dr.  Lueders,  E. 
Maude  Everitt  and  John  B.  Sorenson,  asking  to  have 
Williams,  who  was  at  that  time  lessee  of  the  Winlock 
Hotel,  declared  bankrupt.  The  petition  is  dated 
March  12,  1910,  and  filed  in  this  court  March  14, 
1910. 

Which  said  petition  was  offered  in  evidence  over 
the  objection  of  Mr.  Riddell,  and  marked  Defend- 
ant's Exhibit ''B." 

[Testimony  of  A.  W.  Lueders,  in  His  Own  Behalf.] 
A.  W.  LUEDERS,    the  defendant,    being    duly 
sworn,  testified  in  his  own  behalf  as  follows : 

Direct  Examination. 
(By  Mr.  LANGHORNE.) 

My  name  is  A.  W.  Lueders.  I  am  a  physician 
and  surgeon.     I  am  46  years  of  age.     I  have  lived  in 
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the  State  of  Washington  since  1900.  I  have  been 
married  twice.  Was  first  married  at  Milwaukee, 
Wisconsin.  First  located  at  Walla  Walla  after  com- 
ing to  Washington.  I  lived  there  about  three  and 
one-half  years.  From  there  I  moved  to  Tenino, 
residing  there  seven  months.  From  Tenino  I  went 
to  Winlock,  Washington.  I  owned  no  real  estate 
while  at  Walla  Walla  excepting  an  equity  in  a  tim- 
ber claim  valued  at  about  three  hundred  and  fifty 
dollars.  When  I  left  Walla  Walla  my  first  wife 
went  with  me,  but  left  me  at  Seattle  and  went  east. 
[44]  I  don't  know  where  she  went.  I  afterwards 
learned  that  she  was  living  in  Milwaukee.  I  was 
afterwards  served  with  a  summons  in  a  divorce  suit. 
The  paper  recited  that  she  was  living  in  Milwaukee. 
When  I  went  to  Winlock  I  started  a  small  hospital. 
I  bought  the  real  estate  from  Carl  Buege.  The  pur- 
chase price  was  in  the  neighborhood  of  eight  or  nine 
hundred  dollars.  The  building  situated  thereon  was 
nothing  more  or  less  than  a  shack.  It  was  not  worth 
very  much.  I  bought  the  land  under  contract. 
When  I  finished  payments  under  the  contract,  I  had 
Buege  make  the  deed  to  Mrs.  Reinhardt.  The  rea- 
son that  I  did  so,  I  knew  that  in  owning  and  dispose 
ing  of  property  it  would  naturally  require  the  signa- 
ture of  my  mf  e,  and  her  being  in  the  east  and  I  here, 
I  did  not  think  it  best  to  take  title  in  my  own  name. 
The  Reinhardts  are  very  good  friends  of  mine  and  I 
thought  that  it  would  be  a  safe  thing  to  take  the  deed 
in  her  name.  Before  having  Buege  make  the  deed 
to  Mrs.  Reinhardt  I  spoke  to  Mr.  Veness  about  tak- 
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ing  deed  in  his  own  name.  Some  improvements 
were  made  on  the  property  before  the  deed  passed 
from  Bnege  to  Mrs.  Reinhardt.  The  first  improve- 
ment was  to  make  the  old  building  over  so  that  it 
could  be  used  for  hospital  purposes.  The  lumber 
bill  probably  amounted  to  five  hundred  dollars. 
Some  three  years  after  the  hospital  was  remodeled 
and  made  over  into  a  hotel.  Miss  Everitt  came  to 
Winlock  in  1906.  She  was  a  nurse  at  that  time. 
She  had  been  there  some  five  or  six  months  when  I 
sold  her  the  property  that  I  had  bought  from  Buege. 
She  paid  me  eight  hundred  dollars  for  the  [45] 
same  and  assumed  a  lumber  bill  due  to  the  J.  A. 
Veness  Lumber  Company.  The  reason  I  sold  her 
the  property  I  wanted  to  leave  town.  After  she 
bought  the  building  which  was  at  that  time  being 
used  for  hospital  purposes,  we  made  an  arrangement 
whereby  I  was  to  look  after  the  patients  in  the  hos- 
pital and  she  would  do  the  nursing  and  collect  for  her 
services  and  for  hospital  dues.  When  she  first  came 
there  I  paid  her  twenty-five  dollars  per  month. 
Afterwards  her  salary  was  raised  from  time  to  time 
until  it  amounted  to  one  hundred  and  twenty-five 
dollars  per  month.  I  spoke  to  Veness  about  loan- 
ing Miss  Everitt  three  thousand  dollars  for  the  pur- 
pose of  remodeling  the  hospital  into  a  hotel.  I  told 
him  at  the  time  that  Miss  Everitt  owned  the  property. 
After  the  hotel  was  finished  Miss  Everitt  ran  the 
same  but  I  helped  her.  I  owned  the  furniture  in 
the  hotel.  Afterwards  she  leased  the  hotel  to  one 
Williams  and  I  sold  the  furniture  to  him  for  the  sum 
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of  twenty-five  hundred  dollars,  of  which  amount  only 
five  hundred  dollars  was  ever  paid.  Williams  after- 
wards left  the  state.  Miss  Everitt  and  myself  were 
married  in  January,  1912.  We  were  married  at 
Kalama,  Cowlitz  County,  Washington.  I  went  to 
Aberdeen  in  1909.  Miss  Everitt  went  also.  It  was 
her  duty  to  look  after  the  office  in  my  absence,  attend 
to  the  compounding  of  drugs,  and  filling  prescrip- 
tions and  doing  such  other  work  as  a  nurse  generally 
does  in  a  doctor's  office.  When  I  left  Winlock  I  did 
not  owe  any  one.  I  owed  no  one  when  I  sold  the 
Winlock  property  to  Miss  Everitt  in  1906  excepting 
a  small  bill  to  the  Veness  [46]  Lumber  Company 
which  she  assumed  and  afterwards  paid  and  which 
was  part  of  the  consideration  for  the  sale  of  the 
property.  After  I  went  to  Aberdeen  I  paid  Miss 
Everitt  the  sum  of  one  hundred  and  fifty  dollars  per 
month  for  her  services.  Four  months  prior  to  the 
filing  of  my  petition  in  bankruptcy,  I  owed  a  note  for 
four  hundred  and  fifty  dollars  to  one  Clancy.  I  owed 
Miss  Everitt  about  four  hundred  and  fifty  dollars, 
and  some  other  smaller  bills.  One  John  Forsgrim  ob- 
tained a  judgment  for  five  thousand  dollars  against 
me  by  default,  and  that  is  what  caused  bankruptcy 
proceedings.  I  heard  the  statement  of  Mr.  and  Mrs. 
Shelly  to  the  effect  that  I  told  them  that  I  owned  a 
hotel  in  Winlock.  I  did  not  tell  them  anything  of  the 
kind.  I  told  them  that  I  owned  the  furniture  in  a 
hotel  in  Winlock  and  that  the  party  who  had  bought 
it  did  not  pay  for  it  and  had  left  the  state  and  I  had 
to  go  down  there  and  see  what  I  could  do  to  protect 
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myself.  When  the  proposition  of  Miss  Everitt  trad- 
ing the  Winlock  property  for  lands  in  Oregon  came 
up,  I  went  to  Oregon  for  her  to  look  over  that  prop- 
erty. Some  time  prior  thereto,  Miss  Everitt  and  I 
had  an  understanding  that  we  were  to  be  married  as 
soon  as  I  Avas  legally  free  so  to  do.  At  the  time  I 
had  Buege  make  the  deed  to  Mrs.  Eeinhardt  of  the 
property  I  had  purchased  from  him,  I  had  no  idea  of 
defrauding  any  one.  It  was  not  made  for  the  pur- 
pose of  concealment.  It  was  only  made  for  the  pur- 
pose that  I  have  heretofore  indicated. 

Mr.  RIDDELL. — The  witnesses  of  whom  I  spoke 
yesterday  are  [47]  now  in  court  and  I  would  like 
to  put  them  on  the  stand. 

The  COURT. — All  right,  the  defense  will  be  inter- 
rupted long  enough  to  allow  you  to  put  in  the  re- 
mainder of  the  testimony. 

[Testimony  of  A.  S.  Hoonan,  for  the  Government.] 

A.  S.  HOONAN,  a  witness  called  for  and  on  behalf 
of  the  Government,  being  duly  sworn,  testified  as 
follows  : 

Direct  Examination. 
(By  Mr.  RIDDELL.) 

My  name  is  A.  S.  Hoonan.  I  am  now  Assistant 
Cashier  of  the  United  States  National  Bank  at  Aber- 
deen, Washington.  I  was  Teller  in  that  bank  on 
February  11,  1911.  I  identify  my  signature  to  iden- 
tification No.  16. 

Q.  Tell  the  jury  the  circumstances  of  the  execution 
of  that  paper. 

Mr.  LANOHORNE.— To  that  I  object  as  abso- 
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lutely  immaterial.  The  defendant  is  not  charged 
here  with  secreting  or  disposing  of  any  money,  or 
attempting  to  conceal  the  same  from  his  trustee. 
The  only  charge  contained  in  the  indictment  is  that 
he  concealed  real  estate  described  therein.  The  tes- 
timony is  therefore  incompetent,  irrelevant  and  im- 
material. 

The  COURT. — The  only  charge  in  the  indictment 
is  the  secreting  of  the  particular  real  estate  de- 
scribed. Unless  the  jury  believes  the  transaction, 
about  which  this  inquiry  is  made,  concerns  the  matter 
charged  in  the  indictment,  you  will  disregard  his 
testimony.     (Discussion.) 

The  COURT. — The  objection  is  overruled,  and  ex- 
ception allowed. 

Q.  Tell  the  jury  the  circumstances  under  which 
that  draft  was  purchased. 

Mr.  LANGHORNE. — I  renew  my  objection. 
[48] 

The  COURT.— Objection  overruled. 

A.  As  I  recall  it,  Mr.  Lueders  came  into  the  bank. 

Q.  That  is  this  defendant? 

A.  Yes,  sir,  and  requested  currency,  and  I  cannot 
tell  you  the  exact  amount  he  asked  for,  or  if  he  asked 
for  any  amount,  and  that  he  was  told  by  myself  I  was 
not  in  possession  of  that  amount  of  currency. 
Whereupon  he  asked  for  a  draft  and  the  usual  ques- 
tions, of  course,  were  asked  about  where  he  wanted 
to  use  it  and  in  whose  favor,  and  the  draft  was  writ- 
ten out  and  sold  to  Mr.  Lueders. 

Q.  And  this  is  the  draft  ?        A.  This  is  the  draft. 
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Mr.  RIDDELL.— We  will  offer  that  in  evidence  as 
Plaintiff's  Exhibit  16. 

Mr.  LANOHORNE.— Objected  to  for  the  reasons 
heretofore  stated. 

The  COURT.— It  will  be  admitted. 

Thereupon  said  draft  was  marked  as  Plaintiff's 
Exhibit  16. 

[Testimony  of  Clyde  L.  Philliber,  for  the 
Government.] 

CLYDE  L.  PHILLIBER,  a  witness  called  for  and 
on  behalf  of  the  Government,  being  duly  sworn,  testi- 
fied as  follows : 

Direct  Examination. 
(By  Mr.  RIDDELL.) 

My  name  is  Clyde  L.  Philliber.  I  am  a  clerk  in 
the  bank  of  Ladd  &  Tilton,  Portland,  Oregon.  Have 
been  in  that  position  since  July,  1907.  That  is  my  sig- 
nature. (Referring  to  Plaintiff's  Identification  No. 
17.)  The  other  signature  is  that  of  Walter  M.  Cook, 
Assistant  Cashier  of  the  bank.  I  have  but  a  faint 
recollection  [49]  of  the  circumstances  pertaining 
to  the  execution  of  that  paper.  On  February  13, 
1911,  Mr.  Cook  came  to  my  window  with  a  draft 
drawn  from  the  United  States  National  Bank  at 
Aberdeen  on  the  First  National  Bank  of  Portland, 
requesting  that  I  give  a  certificate  of  deposit  to  E. 
M.  Everitt.  As  I  remember  now,  I  was  very  busy 
at  the  time,  and  Mr.  Cook,  the  Assistant  Cashier, 
wrote  the  certificate  and  had  me  sign  it,  and  he  coun- 
ter-signed it.  I  cannot  say  that  I  recognize  Plain- 
tiff's Exhibit  16,  but  it  has  my  stamp  upon  it.    It 
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seems  to  have  passed  through  my  department  in  pay- 

mi'nt  of  this  check  here.     (Plaintiff's  Identification 

17.) 

Mr.  LANGHORNE.— To  all  of  this  we  object  as 
incompetent,  immaterial  and  irrelevant,  and  for  the 
reasons  given  in  opposition  to  the  admission  of  the 
testimony  of  Mr.  Hoonan. 

The  COURT. — Objection  overruled  and  exception 
allowed. 

Mr.  RIDDELL. — We  offer  in  evidence  paper 
marked  as  Plaintiff's  Identification  17. 

Mr.  LANGHORNE.— I  object  for  the  reasons 
heretofore  stated. 

The  COURT.— It  will  be  admitted. 

[Testimony  of  A.  W.  Lueders,  Recalled  in  His  Own 

Behalf.] 
A.  W.  LUEDERS,  being  recalled,  continues  his 
testimony  as  follows: 

Direct  Examination. 
(By  Mr.  LANGHORNE.) 

In  regard  to  the  Clancy  note  for  four  hundred  and 
fifty  dollars.  That  was  contracted  in  February, 
1911.  I  did  not  mean  to  testify  that  it  has  been  con- 
tracted four  full  months  prior  to  the  filing  of  [50] 
petition  in  bankruptcy.  I  identify  paper  handed  me 
as  being  certificate  of  marriage  between  myself  and 
Miss  Everitt.  We  were  married  on  the  22d  day  of 
January,  1912. 

Cross-examination. 
(By  Mr.  RIDDELL.) 

The  only  property  I  owned  when  in  Walla  Walla 
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was  an  equity  in  a  timber  claim.  I  took  up  the  tim- 
ber claim,  borrowed  the  money  to  pay  for  it,  and 
when  I  speak  of  the  equity  I  meant  what  I  subse- 
quently got  out  of  it  over  and  above  what  I  had  to 
pay  back  to  the  party  I  borrowed  the  money  from. 
Yes,  I  bought  the  property  in  Winlock  from  Mr. 
Buege  and  paid  him  one  hundred  dollars  down  and 
the  balance  on  long  time  installments.  I  met  the 
pajnnents  with  my  own  money.  After  all  payments 
were  made  I  took  title  in  the  name  of  Mrs.  Rein- 
hardt.  Some  time  thereafter,  I  cannot  remember 
the  particular  date,  I  sold  the  property  to  Miss 
Everitt.  Before  selling  it  to  her  I  made  some  few 
improvements  on  it.  The  lumber  bill  amounted  to 
four  or  five  hundred  dollars.  Carpenter  bill  prob- 
ably amounted  to  three  hundred  dollars.  The  total 
expense  of  remodeling  was  probably  eight  hundred 
dollars.  Miss  Everitt  paid  me  eight  hundred  dollars 
and  assumed  the  lumber  bill;  Miss  Everitt  came  to 
Winlock  in  1905  or  1906 ;  in  1906,  I  think.  When 
Miss  Everitt  first  started  in  I  paid  her  twenty-five 
dollars  per  month.  Every  three  or  four  months  I 
raised  her  twenty-five  dollars.  About  one  year 
thereafter,  one  hundred  dollars  a  month.  Miss 
Everitt  was  with  me  four  years  in  Winlock  before 
going  to  Aberdeen.  We  went  to  Aberdeen  in  Octo- 
ber or  [51]  November,  1909.  I  went  into  bank- 
ruptcy on  March  31,  1911.  We  came  to  Winlock  in 
the  year  1906  and  I  entered  into  bankruptcy  in 
March,  1911.  Mr.  and  Mrs.  Shelly  are  friends  of 
mine;  that  is,  we  have  always  been  friendly.    Yes, 
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I  stated'  on  the  stand  yesterday  that  I  had  a  satisfac- 
tory settlement  with  my  wife.  I  paid  her  two  thou- 
sand dollars.  I  borrowed  the  money  from  Miss 
Everitt.  My  former  wife  and  myself  had  a  satis- 
factory arrangement  and  she  received  that  amount. 
Yes,  I  have  a  receipt  for  the  two  thousand  dollars. 

Mr.  LANGHORNE.— (Interrupting.)  I  will 
offer  it  in  evidence  now,  if  your  Honor  pleases.  It  is 
in  the  form  of  certified  copy  of  decree  of  divorce. 

Mr.  RIDDELL.— No  objection. 

Thereupon  said  decree  of  divorce  is  received  in 
evidence  and  marked  as  Defendant's  Exhibit  ''D." 

At  the  time  the  decree  of  divorce  was  entered  I  did 
not  own  any  real  estate.  I  don't  know  why  the 
decree  of  divorce  mentions  "both  real  and  personal 
property."  I  presume  as  a  matter  of  form.  That 
is  all  I  know  about  it.  When  I  was  in  Aberdeen  my 
practice  varied  considerably.  I  averaged  about 
three  hundred  dollars  a  month.  Probably  about  the 
same  in  Winlock.  The  money  that  was  paid  to  my 
wife  was  paid  with  the  twelve  hundred  and  eight 
hundred  dollar  drafts  heretofore  spoken  of  by  the 
Government's  witnesses.  It  was  Miss  Everitt 's 
money,  the  whole  two  thousand  dollars  was  hers.  I 
bought  the  original  drafts  for  her.  I  never  denied 
purchasing  the  drafts.  I  denied  that  I  purchased 
them  for  myself  and  I  deny  that  again.  Yes,  I  re- 
member having  been  summoned  [52]  on  supple- 
mentary proceedings  in  the  Forsgrim  case  down  in 
Chehalis  County  before  Judge  Mason  Erwin. 

Q.  Doctor,  you  were  asked  at  that  time,  were  you 
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not,  whether  you  had  ever  resided  in  Winlock? 

A.  Yes,  sir. 

Q.  And  you  were  asked  about  the  property,  ''Have 
you  ever  accumulated  any  property  there  or  ever 
owned  any  property  there,"  and  you  answered  you 
had  owned  some  property  there  f 

Mr.  LANGHORNE.— We  object  to  this  line  of 
examination  on  the  ground  of  privilege  and  upon  the 
further  ground  that  it  is  not  cross-examination ;  that 
it  had  no  relevancy  whatever  to  the  issue  now  on 
trial. 

The  COURT. — Objection  overruled  and  exception 
allowed. 

A.  Yes. 

Q.  And  then,  Doctor,  weren't  you  asked  this  ques- 
tion and  wasn't  this  your  answer,  "Did  you  ever  own 
real  estate  there,"  and  didn't  you  say  '^No,  sir"? 

Mr.  LANGHORNE.— Objected  to  for  the  reason 
heretofore  given. 

The  COURT.— Objection  overruled. 

A.  I  do  not  recollect.  If  you  have  got  the  evi- 
dence there  it  is  probably  so. 

Q.  And  then  were  you  not  asked  "Did  you  ever 
have  any  interest  in  any  real  estate  there?"  and 
didn  't  you  say ' '  No,  sir  "  ?        A.I  do  not  know. 

Q.  And  then  weren't  you  asked  who  owned  the 
real  estate  upon  which  the  hotel  stood  and  didn't  you 
answer  "E.  M.  Everitt  owned  that  property'"? 

A.  Yes.     [53] 

Q.  Now,  you  were  under  oath  there,  Doctor  % 

A.  I  presmne  so. 
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Q.  Now,  tell  the  jury  why  you  have  sworn  in  this 
case  that  you  did  own  an  interest  in  certain  real  es- 
tate in  Winlock  and  why  on  that  occasion  you  swore 
you  did  not. 

A.  Well,  if  I  did  that  I  probably  thought  I  was 
being  asked  the  question  **Did  I  own  it,"  to  which  I 
can  consistently  and  truthfully  said  **No."  I  say 
that  to-day. 

Q.  Didn't  I  ask  you  a  little  while  ago  whether  at 
the  time  you  had  paid  Buege  for  this  property  and 
it  stood  in  the  name  of  Mrs.  Reinhardt  if  you  did  not 
own  it  then.  Don't  you  remember  my  asking  you 
that  a  little  while  ago  and  don't  you  remember  saying 
that  you  did? 

A.  I  do  not  remember  now.  Possibly.  I  don't 
think  I  fully  understand  you. 

Q.  Why,  Doctor,  on  the  occasion  down  in  the 
Superior  Court  in  Chehalis  County,  when  you  were 
up  on  supplementary  proceedings  there  and  you  were 
asked,  "Did  you  ever  have  any  interest  in  real  estate 
there,"  why  did  you  say  "No,  sir'"^ 

A.  I  do  not  know  as  I  did  say  it.  If  I  did  that  is 
the  way  I  took  it  and  construed  it,  as  having  any 
interest.  I  had  no  interest  in  it  any  more  than  the 
furniture,  that  is  all. 

Q.  At  the  time  this  property  stood  in  the  name  of 
Mrs.  Reinhardt  you  owned  it,  didn't  you? 

A.  Yes. 

Q.  Then  when  they  used  this  language,  "Did  you 
ever  have  any  interest  in  any  real  estate  there,"  you 
understood  that  language  to  mean,  "Have  you  any 
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interest  in  any  now  "  ?     [  54] 

A.  Possibly  I  did;  yes. 

Q.  And  weren't  you  asked  at  that  time,  **Do  you 
recall  the  circumstances  of  buying  a  twelve  hundred 
dollar  draft  February  8th  in  the  name  of  E.  M. 
Everitt"?  and  didn't  you  answer,  ''I  bought  no  such 
draft  as  that"?        A.  Yes. 

Q.  And  weren't  you  asked,  *'You  swear  you  never 
bought  such  a  draft  as  that '"^  and  you  said,  ** No, 
sir'"?        A.  Yes,  that  is  what  I  said. 

Q.  And  they  asked  you,  "From  the  United  States 
National  Bank'"?  and  you  said — 

A.  Yes,  sir.  Yes,  I  testified  that  I  once  owned 
some  furniture  in  a  hotel  at  Winlock.  The  man  I 
sold  it  to  went  bankrupt.  I  threw  him  into  bank- 
ruptcy. After  he  was  thrown  into  bankruptcy  Mr. 
Benner,  of  Tacoma,  was  appointed  trustee,  and  he 
sold  the  furniture  to  Miss  Everitt.  She  paid  eight 
hundred  dollars  for  it.  What  was  my  reason  for 
selling  the  St.  James  Hotel  property  to  Miss  Everitt  ? 
I  know  of  no  reason  why  I  should  not.  I  lost  inter- 
est in  it  and  wanted  to  get  away,  and  sold  out  to  her. 

[Testimony  of  W.  H.  Kenoyer,  for  the  Defendant.] 
W.  H.  KENOYER,  a  witness  called  for  and  on 
behalf  of  the  defendant,  testified  as  follows : 

Direct  Examination. 
(By  Mr.  LANGHORNE.) 

My  name  is  W.  H.  Kenoyer.  I  live  at  Chehalis, 
Washington.  I  have  lived  in  Lewis  County  since 
1888,  and  have  been  continuously  in  the  real  estate 
and  insurance  business.    I  once  lived  at  Winlock.    I 
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am  well  acquainted  with  real  [55]  estate  values 
in  that  town,  and  in  other  parts  of  the  county.  I 
know  the  St.  James  Hotel  property.  Its  market 
value  has  never  been  in  excess  of  three  thousand 
dollars.  That  was  its  highest  market  value  during 
the  whole  of  the  year  1911.  I  know  the  reputation 
of  Dr.  Lueders  for  honesty  and  integrity  while  I 
lived  in  Winlock.     It  was  good. 

[Testimony  of  G-eorge  P.  Wall,  for  the  Defendant.] 
GEORGE  P.  WALL,  a  witness  sworn  on  behalf  of 
the  defendant,  testified  as  follows: 

Direct  Examination. 
(By  Mr.  LANGHORNE.) 

'My  name  is  George  P.  Wall,  I  reside  at  Winlock, 
Washington.  I  have  resided  there  since  1890,  except- 
ing that  during  the  year  1899  I  lived  in  Portland.  I 
am  well  acquainted  with  real  estate  values  in  Win- 
lock. I  know  the  St.  James  Hotel  property.  It  never 
has  had  a  market  value  in  excess  of  thirty-five  hun- 
dred dollars.  I  was  acquainted  with  the  reputation  of 
Dr.  Lueders  for  honesty  and  integrity  while  he  lived 
in  Winlock.     It  was  good. 

[Testimony  of  Mrs.  Maude  Lueders,  for  the 
Defendant.] 
Mrs.  MAUD  LUEDERS,  being  duly  sworn,  testi- 
fied as  follows: 
(By  Mr.  LANGHORNE.) 

Direct  Examination. 
My'name  is  Maude  Lueders.    I  am  the  wife  of  the 
defendant.     I  came  to  this  country  from  England. 
I  came  to  Canada  in  1904.    I  sailed  from  Liverpool 
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and  landed  at  Montreal.  When  I  came  to  this 
country  I  brought  fifteen  hundred  dollars  with  me. 
After  I  landed  at  Montreal  I  exchanged  my  English 
money  for  Canadian  money.  When  I  lived  in  Eng- 
land I  followed  nursing  for  an  occupation.  I  worked 
[56]  in  the  London  Hospital.  It  is  one  of  the 
largest  hospitals  in  that  city.  I  went  to  Winlock 
in  April,  1906.  Miss  King  was  there  when  sent 
there.  She  left  in  December,  1906.  When  I  first 
went  to  work  for  Dr.  Lueders  he  paid  me  twenty-five 
dollars  a  month.  I  was  working  for  him  when  he 
had  Buege  deed  the  property  to  Mrs.  Reinhardt. 
Some  time  after  I  went  there,  Dr.  Lueders  com- 
plained a  great  deal  about  not  desiring  to  live  at 
Winlock  and  wanted  to  sell  out.  I  thought  I  could 
run  the  hospital  to  advantage  and  so  I  offered  to  buy 
and  did  af terwardte  buy  it  from  him.  At  that  time 
there  was  no  affection  between  Dr.  Lueders  and  my- 
self whatever.  The  transaction  was  a  purely  busi- 
ness transaction.  Some  time  after  purchasing  the 
property,  I  thought  I  would  remodel  it  over  into  a 
hotel  as  there  were  no  good  hotels  in  Winlock.  I 
asked  Dr.  Lueders  where  I  might  borrow  the  money 
to  make  the  necessary  changes,  and  he  told  me  that 
Mr.  Veness  might  make  the  loan.  I  did  not  know 
Mr.  Veness  very  well,  so  I  asked  Dr.  Lueders  to 
speak  to  him  for  me  concerning  the  proposed  loan. 
Afterwards  I  also  talked  with  Mr.  Veness  myself. 
He  said  he  would  let  me  have  the  money.  I  paid 
Dr.  Lueders  eight  hundred  dollars  for  the  property 
and  assumed  the  bill  for  lumber  that  he  owed  Mr. 
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Veness  when  he  first  remodeled  the  old  building  into 
a  hospital.     I  was  not  living  at  Winlock  when  the 
hospital  building  was  erected.     Dr.  Lueders  and  I 
were  married  January  22,  1912. 

Cross-examination. 
(By  Mr.  RIDDELL.)     [57] 

I  paid  eight  hundred  dollars  to  Dr.  Lueders.  I 
also  assumed  the  lumber  bill.  I  think  the  lumber 
bill  amounted  to  three  hundred  dollars.  I  paid  the 
lumber  bill  out  of  the  three  thousand  dollars  I  bor- 
rowed from  Mr.  Veness.  I  have  repaid  the  loan  that 
Mr.  Veness  made.  I  had  no  conversation  with  any- 
one about  purchasing  the  property  from  Dr.  Lueders. 
I  purchased  it  in  the  exercise  of  my  own  judgment. 
Yes,  I  am  a  party  to  the  civil  suit  of  James  M.  Phil- 
lips, as  trustee  in  bankruptcy,  against  A.  W.  Lueders 
and  E.  Maude  Everitt.  I  know  J.  E.  McGraw,  a  no- 
tary public,  with  offices  in  the  Pioneer  Building, 
Seattle,  Washington.  I  signed  a  paper  before  him 
one  day.  Yes,  that  is  the  paper  you  handed  me. 
(Herewith  witness  reads  from  the  answer.)  As  to 
whether  the  statements  contained  therein  are  cor- 
rect, I  do  not  know.  It  is  all  legal  phraseology  and 
I  don't  quite  understand  it,  but  as  near  as  I  can 
understand  it,  it  is  correct,  yes.  Mr.  Langhorne  is 
our  attorney.  He  sent  us  over  this  answer  and  I 
signed  it.  Did  I  buy  this  property  from  Dr.  Lue- 
ders ?  Well,  Mr.  Agnew,  my  attorney  down  at  Aber- 
deen told  me  I  had  not  bought  it  from  Dr.  Lueders, 
even  if  I  had  paid  him  the  money ;  that  the  party  the 
deed  came  from  was  the  party  I  bought  it  from.    I 
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don't  know  why  the  answer  in  the  civil  case  says  Dr. 
Lueders  sold  the  contract  to  some  third  party.  I 
thought  the  paper  meant — well — I  don't  know  what 
it  does  mean.  I  did  not  use  all  of  the  three  thousand 
dollar  loan  in  remodeling  the  hospital  into  a  hotel. 
I  had  about  fifteen  hundred  dollars  left  after  finish- 
ing the  work  thereon.  [58]  As  to  my  experience  in 
the  London  Hospital.  I  worked  therein  for  several 
months.  I  worked  in  other  hospitals  besides  the 
London  Hospital.  My  mother  gave  me  the  fifteen 
hundred  dollars  that  I  brought  to  this  country  with 
me.  I  was  examined  before  the  Referee  in  Bank- 
ruptcy. I  didn't  tell  them  how  much  money  I  had 
when  I  came  to  this  country.  Mr.  Agnew,  my  attor- 
ney, told  me  it  was  none  of  their  business,  and  I 
didn't  volunteer  the  information.  I  did  not  think 
they  were  concerned  about  it.  When  I  bought  the 
property  in  Winlock  from  Dr.  Lueders  there  was  no 
affection  between  us.  When  I  was  examined  before 
the  trustee  in  bankruptcy  I  did  say  I  bought  the 
Winlock  property  from  some  people  in  Portland.  I 
also  testified  that  I  bought  it  with  my  own  money.  I 
meant  that  I  got  the  deed  from  parties  in  Portland 
and  my  attorney  told  me  that  was  the  party  from 
whom  it  was  purchased. 

Mr.  RIDDELL. — I  now  offer  in  evidence  a  certi- 
fied copy  of  the  complaint  and  answer  in  the  case  of 
J.  M.  Phillips,  as  trustee,  vs.  A.  W.  Lueders  and  E. 
Maude  Everitt. 

Whereupon  same  is  admitted  in  evidence  and 
marked  Plaintiff's  Exhibit  18. 
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Rebuttal  Testimony. 

[Testimony  of  J.  A.  Cross,  for  the  Gk)vemment  (in 

Rebuttal).] 
J.  A.  CROSS,  a  witness  called  for  and  on  behalf 
of  the  Governraent,  being  duly  sworn,  testified  as  fol- 
lows: 

Direct  Examination. 
(By  Mr.  RIDDELL.) 

Q.  What  is  your  name  ?        A.  J.  A.  Cross. 

Q.  What  is  your  business  ?     [59] 

A.  Court  Reporter. 

Q.  Where?        A.  Aberdeen,  Washington. 

Q.  Do  you  know  the  defendant?        A.  I  do. 

Q.  Did  you  ever  see  him  and  know  whether  or 
not  he  testified  in  supplementary  proceedings  before 
Judge  Mason  Erwin?        A.  He  did. 

Q.  Were  you  present?        A.  I  was. 

Q.  Did  you  take  down  the  testimony  ? 

A.  I  did. 

Q.  Where  are  your  notes  ? 

A.  I  have  got  them  here. 

Q.  The  testimony  in  the  supplementary  proceed- 
ings? 

A.  No,  I  could  not  locate  those  notes.  I  misunder- 
stood your  question. 

Q.  Did  you  look  for  them?        A.  Yes. 

Q.  And  are  miable  to  find  them?        A.  Yes. 

Q.  I  show^  you  that  paper  and  ask  you  if  you 
know  what  it  is. 

A.  This  is  the  transcript  of  defendant's  testimony 
in  the  supplementary  proceedings  of  A.  W.  Lueders. 
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Q.  In  the  case  I  just  asked  you  about?        A.  Yes. 

Q.  You  were  present?        A.  I  was. 

Q.  How  did  you  get  this  transcript,  who  made  it? 

A.  I  did.     [60] 

Q.  Is  it  correct?        A.  Yes. 

Q.  Can  you  testify  to  what  Lueders  said  at  that 
time  from  your  memory?        A.  No. 

Mr.  LANGHORNE.— What  was  your  answer? 

A.  I  cannot. 

Mr.  RIDDELL. — Can  you  by  refreshing  your  rec- 
ollection from  this  transcript?        A.  Yes,  sir. 

Mr.  LANGHORNE. — You  have  no  independent 
recollection  of  what  he  testified  to  on  that  trial? 

A.  I  have  not. 

Mr.  LANGHORNE.— The  only  means  you  have  of 
knowing  is  by  reference  to  a  transcript  of  your  notes 
taken  at  the  time?        A.  That  is  all. 

Mr.  LANGHORNE.— I  object  to  the  testimony  as 
absolutely  incompetent.  The  witness  has  no  recol- 
lection whatever  of  what  defendant  testified  to  at 
that  time. 

The  COURT. — ^Objection  overruled.  Exception 
allowed. 

Mr.  RIDDELL. — I  will  ask  you  to  refresh  your 
memory  by  referring  to  that  transcript  and  state 
whether  or  not  Dr.  Lueders  was  asked  whether  he 
resided  in  Winlock,  Washington. 

Mr.  LANGHORNE.— Will  that  refresh  your  rec- 
ollection, or  are  you  just  testifying  from  the  tran- 
script? Does  the  transcript  recall  to  your  mind 
affirmatively  now  what  he  testified  to?    [61] 
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(Testimony  of  J.  A.  Cross.) 

A.  No. 

Mr.  LANGHORNE. — We  renew  our  objection. 

The  COURT. — Do  you  care  to  examine  further  on 
qualifications? 

Mr.  RIDDELL. — Looking  at  the  transcript,  after 
looking  at  the  transcript  are  you  able  to  swear  to 
what  the  doctor  testified? 

A.  Yes,  I  am  able  to  testify  that  this  is  a  tran- 
script of  the  notes  taken  at  the  time,  but  by  refer- 
ence to  the  transcript,  I  cannot  state  that  he  testified 
to  this;  I  haven't  any  recollection  of  him  testifying 
to  it. 

Q.  That  is,  you  have  not  in  your  own  mind? 

A.  No,  sir. 

Q.  Do  you  know  that  is  correct?        A.  I  do. 

Q.  Do  you  swear  that  is  correct?' 

A.  I  will  swear  that  it  is  a  correct  transcript. 

The  COURT. — ^Objection  overruled  and  exception 
allowed. 

Mr.  RIDDELL. — Did  he  state  at  that  time — was 
he  asked  at  that  time  whether  he  resided  at  Win- 
lock,  and  he  answered,  "yes"?        A.  Yes. 

Q.  Was  he  asked  if  he  ever  owned  any  property^, 
and  he  said,  yes?        A.  He  did. 

Q.  Was  he  asked  at  that  time,  "Did  you  ever  own 
any  real  estate  there?"  and  did  he  say,  "No,  sir"? 

A.  He  did. 

Q.  Was  he  asked,  "Did  you  ever  have  any  interest 
in  any  real  estate  there?"  and  did  he  say,  "No,  sir"? 
[62]        A.  He  did. 
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[Endorsed]:  ''Filed  U.  S.  District  Court,  Western 
District  of  Washington.  Tan.  14,  1913.  Frank  L. 
Crosbv,  Clerk.     By  E.  C.  Ellington,  Depntv." 

f  Orr^er  Settling  Bill  of  "Rxcei^tions  as  Amended,  etc.] 

TTnitpd    R+ftes   of  Avr*9r\of\, 

We^'torn  DisfnVt  of  WapTiiTitrton, — ss. 

Now.  on  tliis  27fli  dav  of  Jannarv,  1913.  the  ahove 
can«e  comiTijT  on  for  Vipprin^"  or\  the  artT^hV^tion  and 
notice  of  the  defendant  to  settle  the  Bill  of  Excep- 
tions and  the  amendments  proposed  thereto  in  said 
cause,  defendant  appearing^  by  his  attorneys,  Messrs. 
Hayden  &  Lan.ffhorne,  the  Government  appearing 
by  its  attorney,  B.  W.  Coiner,  and  it  appearing  to  the 
Court  that  defendant's  Bill  of  Exceptions  was  duly 
served  on  the  United  States  District  Attorney  for 
the  Western  District  of  Washington  in  the  time  pro- 
vided by  law,  and  that  thereafter,  within  the  time 
provided  by  law,  amendments  were  served  thereto, 
and  that  said  proposed  Bill  and  the  amendments 
have  been  settled  by  this  Court,  the  Court  allowing 
proposed  amendments,  one  (1),  two  (2),  three  (3), 
four  (4)  and  five  (5),  and  disallowing  amendment 
numbered  six  (6),  as  set  forth  in  the  motion  to 
amend,  and  that  both  parties  now  consent  to  the 
signing,  and  settling  of  said  Bill  of  Exceptions  as 
amended,  and  it  appearing  that  the  time  for  settling 
said  Bill  of  Exceptions  has  not  expired ;  and  it  fur- 
ther appearing  to  the  Court  that  said  Bill  of  Excep- 
tions contains  all  the  material  facts  occurring  in 
the  trial  of  said  cause,  together  with  the  exceptions 
thereto,  and  all  the  material  matters  and  things  oc- 


62  A.  W.  Lueders  vs. 

curring  upon  the  trial,  excepting  the  exhibits  intro- 
duced in  evidence,  which  are  hereby  made  a  part 
of  said  Bill  of  Exceptions,  and  the  clerk  of  this  court 
is  hereby  ordered  and  instructed  to  attach  the  same 
thereto. 

Thereupon,  upon  motion  of  Maurice  A.  Langhorne, 
attorney  for  said  defendant,  it  is  hereby  ORDERED 
that  said  proposed  Bill  of  Exceptions,  as  amended, 
be  and  the  same  is  hereby  settled  as  a  true  Bill  of 
Exceptions  in  said  cause;  that  the  same  is  hereby 
certified  accordingly  by  the  undersigned  Judge  of 
this  court  who  presided  at  the  trial  of  said  cause,  as 
a  true,  full  and  correct  Bill  of  Exceptions,  and  the 
clerk  of  this  court  is  hereby  ordered  to  file  the  same 
as  a  record  in  said  cause,  and  transmit  the  same  to 
the  Honorable  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

Done  in  open  court  this  27th  day  of  January,  1913. 
EDWARD  E.  CUSHMAN, 

District  Judge. 

[Endorsed]:  "Filed  U.  S.  District  Court,  Western 
District  of  Washington.  Jan.  27,  1913.  Frank  L. 
Crosby,  Clerk.     By  E.  C.  Ellington,  Deputy."     [63] 
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[Stipulation  Relative  to  Omission  of  Exhibits.] 

In  the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

No. . 

A.  W.  LUEDERS, 

Plaintiff  in  Error, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant  in  Error. 

WHEREAS,  on  the  trial  of  this  cause  in  the  Dis- 
trict Court  of  the  United  States  for  the  Western 
District  of  Washington,  Southern  Division,  result- 
ing in  a  judgment  and  sentence  now  brought  here 
for  review,  certain  exhibits  were  introduced  in  evi- 
dence which  have  heretofore  been  incorporated  in 
and  made  a  part  of  the  Bill  of  Exceptions  by  the 
order  of  the  Honorable  Edward  E.  Cushman,  Judge 
of  the  said  District  Court;  and 

WHEREAS,  counsel  for  respective  parties  hereto 
deem  that  it  is  absolutely  unnecessary  for  the  proper 
disposition  of  the  questions  involved  in  this  writ  of 
error  to  have  the  said  exhibits  set  out  in  extenso 
in  the  printed  record; 

NOW,  THEREFORE,  it  is  hereby  stipulated  and 
agreed  by  and  between  C.  F.  RIDDELL,  Assistant 
U.  S.  District  Attorney,  and  Elmer  M.  Hay  den  and 
M.  A.  Langhorne,  attorneys  for  the  defendant,  that 
the  transcript  of  the  record  sent  up  by  the  clerk  of 
the  District  Court  of  the  United  States,  for  the 
Southern  Division  of  the  Western  District  of  Wash- 
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ington,  shall  be  printed  as  sent  up,  except  that  the 
said  exhibits,  and  all  of  them,  may  be  omitted  from 
the  Bill  of  Exceptions  as  it  shall  appear  in  the 
printed  record,  and  that  there  shall  be  substituted 
in  lieu  thereof  this  stipulation,  with  the  summary 
of  the  contents  of  the  said  exhibits  hereinafter  con- 
tained, specifying  in  each  case  the  pages  of  the 
transcript  record  where  said  exhibit  appears;  and  it 
is  further  stipulated  that  the  said  Bill  of  Exceptions 
so  modified  by  this  stipulation  shall  be  printed  as 
the  Bill  of  Exceptions  and  appear  as  such  in  the 
printed  record. 

It  is  further  stipulated  that  the  said  exhibits,  if 
set  out  at  length,  would  disclose  the  following  facts 
respectively: 

1.  Plaintiff's  Exhibit  No.  1  TTypewritten  Rec- 
ord, p.  64].  In  the  matter  of  A.  W,  Lueders,  bank- 
rupt. Petition  of  A.  W.  Lueders,  of  Aberdeen,  Che- 
halis  County,  Washington,  for  arl judication  as  volun- 
tary bankrupt;  acknowledged  at  Aberdeen  before 
Walter  I.  Agnew,  Notary  Public  for  the  State  of 
Washington,  March  29,  1911. 

2.  Plaintiff's  Exhibit  No.  2  [Typewritten  Rec- 
ord, p.  72].  In  the  Matter  of  A.  W.  Lueders,  bank- 
rupt. Order  of  reference  to  J.  E.  Stewart,  Referee 
in  Bankruptcy,  dated  March  31,  1911.  Signed  R. 
M.  Hopkins,  clerk,  by  Samuel  D.  Bridges,  deputy. 
Enter,  George  Donworth,  Judge. 

3.  Plaintiff's  Exhibit  3  [Typewritten  Record,  p. 
75].  In  the  matter  of  A.  W.  Lueders,  bankrupt. 
Order  of  adjudication  of  A.  W.  Lueders  as  a  volun- 
tary bankrupt.    Dated  March  31,  1911.     Signed  R. 
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M.  Hopkins,  clerk,  by  Samuel  D.  Bridges,   deputy. 
Enter,  George  Donworth,  Judge. 

4.  Plaintiff's  Exhibit  No.  4  [Typewritten  Rec- 
ord, p.  77].  In  the  matter  of  A.  W.  Lueders,  bank- 
rupt. Appointment  of  J.  M.  Phillips,  as  trustee  in 
said  bankruptcy.  His  bond  fixed  at  $1,000.  Dated 
February  23rd,  1912.  Signed  "J.  E.  Stewart,  Ref- 
eree in  Bankruptcy." 

5.  Plaintiff's  Exhibit  5  [Typewritten  Record, 
p.  79].  In  the  matter  of  A.  W.  Lueders,  bankrupt. 
Acceptance  of  trusteeship  by  J.  M.  Phillips,  dated 
Feb.  27th,  1912. 

6.  Plaintiff's  Exhibit  6  [Typewritten  Record,  p. 
80].  In  the  matter  of  A.  W.  Lueders,  bankrupt. 
Bond  of  J.  M.  Phillips  as  trustee  in  said  bankruptcy 
in  the  sum  of  $1,000,  dated  Feb.  27,  1912.  G.  E. 
Chamberlain  and  A.  G.  Mclntyre  sureties.  Justifi- 
cation of  the  said  sureties  before  R.  E.  Taggart,  No- 
tary Public  for  the  State  of  Washington  residing  at 
Aberdeen,  Feb.  27,  1912. 

7.  Plaintiff's  Exhibit  No.  7  [Typewritten  Rec- 
ord, p.  83].  In  the  matter  of  A.  W.  Lueders,  bank- 
rupt. Approval  of  trustee's  bond  by  J.  E.  Stewart, 
Referee  in  Bankruptcy,  dated  Feb.  27,  1912. 

8.  Plaintiff's  Exhibit  No.  8  [Typewritten  Rec- 
ord, p.  85].  Warranty  deed  from  Carl  Buege  and 
wife  to  Nancy  Reinhardt,  dated  August  2Q,  1907, 
consideration  $1.00.  Grantors  grant,  bargain,  sell, 
convey  and  confirm  certain  property  in  Winlock, 
Lewis  County,  Washington,  known  hereafter  as  the 
St.  James  Hotel  property.  Two  witnesses.  Signed 
by  Carl  Buege   and  Adele   Buege,  his   wife.     Ac- 
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knowledged  before  S.  A.  DeVaney,  Aug.  26,  1907. 
Copy  certified  to  by  H.  H.  Swofford,  auditor  of  Lewis 
County,  Dee.  13,  1912. 

9.  Plaintiff's  Exhibit  No.  9  [Typewritten  Rec- 
ord, p.  89].  Warranty  deed  from  Mrs.  Nancy  Rein- 
hardt  to  Maude  E.  Everitt,  dated  Sept.  19, 1907,  con- 
sideration $1.00,  covering  same  property  as  that  in 
Plaintiff's  Exhibit  No.  8.  Two  witnesses.  Signed 
by  Mrs.  Nancy  Reinhardt.  Acknowledged  before 
R.  H.  Dunn,  notary  public  for  the  State  of  Oregon 
on  Dec.  30,  1907.  Copy  certified  to  by  H.  H.  Swof- 
ford,  Dec.  13,  1912. 

10.  Plaintiff's  Exhibit  10  [Typewritten  Record, 
p.  93].  Quitclaim  deed  from  L.  W.  Reinhardt  to 
Maude  E.  Everitt,  dated  April  3,  1909,  consideration 
$1.00.  Same  property  as  in  plaintiff's  exhibit  No. 
8.  Two  witnesses.  Signed  by  L.  W.  Reinhardt  and 
acknowledged  before  E.  C.  Warren  at  Oak  Grove, 
Clackamas  County,  Oregon,  on  April  3,  1909.  Cer- 
tified by  H.  H.  Swofford,  auditor  of  Lewis  County, 
Dec.  13,  1912. 

11.  Plaintiff's  Exhibit  No.  11  [Typewritten  Rec- 
ord, p.  97].  Warranty  deed  from  Maude  E.  Everitt 
to  J.  B.  Huddleston,  dated  May  22,  1911.  Consid- 
eration $100.00.  Same  property  as  in  plaintiff's  ex- 
hibit No.  8.  Two  witnesses.  Signed  by  Maude 
Everitt.  Acknowledged  May  22,  1911,  before  S.  K. 
Bowes,  Notary  Public  for  Washington  at  Aberdeen. 
Certified  to  by  H.  H.  Swofford,  auditor  Lewis 
County,  Dec.  13,  1912. 

12.  Plaintiff's  Exhibit  No.  12  [Typewiitten  Rec- 
ord, p.  102].    Warranty  deed  from  N.  E.  Winnard 
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and  wife  to  Maude  E.  Everitt,  dated  May  6,  1912. 
Consideration  $10.00  and  other  valuable  considera- 
tions. Covers  certain  property  in  Morrow  County, 
Oregon.  Two  witnesses.  Signed  by  N.  A.  Winnard 
and  Charlotte  L.  Winnard.     Acknowledged  May  6, 

1911,  before  C.  E.  Woodson,  Notary  Public  for  Ore- 
gon. Certified  to  by  W.  0.  Hill,  county  clerk  for 
Morrow  County,  Oregon,  Dec.  2,  1912. 

13.  Plaintiff's  Exhibit  No.  13  [Typewritten  Rec- 
ord, p.  105].  Warranty  deed  from  J.  B.  Huddleston 
to  Maude  E.  Everitt,  dated  May  5, 1911.  Considera- 
tion $10.00  and  other  valuable  consideration,  con- 
veying certain  property  in  Morrow  County,  Oregon, 
subject  to  mortgage  in  favor  of  J.  R.  Nunamaker 
on  which  there  w^as  $5,000'  due.  Also  subject  to 
mortgage  in  favor  of  A.  K.  Higgs  on  which  there  was 
$8,000.00  due,  which  mortgages  the  grantee  assumed 
and  agreed  to  pay.  Two  witnesses.  Signed  by  J. 
B.  Huddleston.  Acknowledged  before  C.  E.  Wood- 
son, Notary  Public  for  Oregon,  and  certified  to  by 
W.  0.  Hill,  county  clerk  for  Morrow  County,  Oregon, 
on  Dec.  12,  1912. 

14.  Plaintiff's  Exhibit  No.  14  [Typewritten  Rec- 
ord, p.  108].     Letter  of  J.  M.  Phillips  dated  Apr.  30, 

1912,  prior  to  indictment  and  suit  mentioned  in  Ex- 
hibit 18,  to  Dr.  A.  W.  Lueders,  as  follows: 

"Dear  Sir: — I  have  recently  been  appointed  by 
J.  E.  Stewart,  Referee  in  Bankruptcy,  as  Trustee 
of  the  estate  of  A.  W.  Lueders,  bankrupt,  and 
have  qualified. 

This  letter  is  a  demand  on  you  for  any  assets 


68  A.  W.  Lueders  vs. 

you  possess  which  should  be  turned  over  to  me  as 
such  trustee. 

Very  truly  yours, 
(Signed)     J.  M.  PHILLIPS,  Trustee." 

15.  Plaintiff's  Exhibit  No.  15  [Typewritten  Rec- 
ord, p.  109].  Agreement  between  N.  E.  Winnard 
and  E.  M.  Everitt,  dated  May  27,  1911,  covering  the 
sale  of  the  Oregon  property  to  E.  M.  Everitt  for 
the  price  of  $25,600,  of  which  $13,000  is  covered  by 
mortgages  on  the  property  which  E.  M.  Everitt  is  to 
assume.  Of  the  balance  $1,000  is  to  be  paid  in  cash, 
$600.00  two  months  from  the  date  of  the  agreement 
and  the  balance  $11,000  to  be  paid  by  deed  to  the 
St.  James  Hotel  property  in  Winlock,  which  is 
valued  at  $11,000.  Three  witnesses.  Signed  by  N. 
E.  Winnard,  Charlotte  L.  Winnard,  E.  M.  Everitt. 
Confirmation  by  Charlotte  L.  Winnard.  Two  wit- 
nesses. 

16.  Plaintiff's  Exhibit  No.  16  [Typewritten  Rec- 
ord, p.  112].  Draft  of  the  United  States  National 
Bank  of  Aberdeen,  Washington,  on  the  First  Na- 
tional Bank  of  Portland,  Oregon,  in  favor  of  E.  M. 
Everitt  for  $1200.00,  dated  Feb.  11,  1911.  Signed 
by  A.  S.  Hoonan,  teller.  Endorsed  on  the  back  by 
E.  M.  Everitt. 

17.  Plaintiff's  Exhibit  No.  17  [Typewritten  Rec- 
ord, p.  113].  Certificate  of  deposit  of  the  Ladd  & 
Tilton  Bank,  of  Portland,  Oregon,  dated  Feb.  13, 
1911,  in  favor  of  E.  M.  Everitt  for  $1200.00.  Signed 
by  E.  C.  Philliber,  teller,  and  Walter  W.  Cook,  As- 
sistant Cashier.  Endorsed  on  back  by  E.  M. 
Everitt. 
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18.  Plaintiff's  Exhibit  18  [Typewritten  Record, 
p.  115].  Summons  and  complaint  in  an  action  in 
the  Superior  Court  of  the  State  of  Washington  in 
and  for  King  County,  entitled  "J.  M.  Phillips,  as 
Trustee  in  Bankruptcy  of  A.  W.  Lueders,  vs.  A.  W. 
Lueders  and  E.  Maude  Everitt,"  the  action  being 
one  to  restrain  the  conveyance  of  the  Oregon  prop- 
erty described  in  Plaintiff's  Exhibits  12  and  13, 
pending  the  outcome  of  the  suit  and  then  to  compel 
its  conveyance  to  the  plaintiff  as  trustee  in  bank- 
ruptcy, for  the  benefit  of  the  creditors  of  A.  W. 
Lueders. 

19.  Defendant's  Exhibit  "A"  [Typewritten 
Record,  p.  126].  Letter  of  Helen  King  to  the  de- 
fendant, A.  W.  Lueders,  written  to  Aberdeen,  Wash- 
ington. 

20.  Defendant's  Exhibit  ''B"  [T}^pewritten  Rec- 
ord, p.  128].  In  the  matter  of  the  bankruptcy  of 
Lewis  H.  M.  Williams.  Petition  of  Alfred  W. 
Lueders,  E.  M.  Everitt  and  John  G.  Sorenson  for  the 
adjudication  of  Lewis  H.  M.  Williams  of  Winlock, 
Washington,  as  a  bankrupt,  Alfred  W.  Lueders 
claiming  an  indebtedness  arising  from  four  promis- 
sory notes,  each  dated  Oct.  1,  1909,  for  $500.00  each, 
and  due  three,  six,  nine  and  twelve  months  after 
date  respectively.  E.  M.  Everitt  claiming  an  in- 
debtedness in  the  sum  of  $400.00  as  past  due  rental 
of  St.  James  Hotel  at  Winlock  by  virtue  of  the  terms 
of  leasehold  under  which  the  rent  reserved  was 
$100.00  per  month,  payable  in  advance.  John  G. 
Sorenson  claiming  an  indebtedness  upon  an  assigned 
account    in    the    sum    of    $183.47.     One    witness. 
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Sicrned  by  Alfred  W.  Lueders,  E.  M.  Everitt  and 
John  G.  Sorenson.  Acknowledged  March  14,  1910, 
before  J.  B.  Quinn,  Notary  Public  at  Aberdeen, 
Washington. 

21.  Defendant's  Exhibit  "C"  [Typewritten  Rec- 
ord, p.  132].  Certificate  of  the  marriage  of  A.  W. 
Lueders  and  E.  M.  Everitt  at  Kalama,  Washington, 
dated  Jan.  22, 1912.  Tavo  witnesses.  Signed  by  the 
contracting  parties  and  J.  W.  Frescoln  of  the  Meth- 
odist Episcopal  Church. 

22.  Defendant's  Exhibit  "D"  [Typewritten  Rec- 
ord, p.  133].  Files  of  the  Superior  Court  of  the 
State  of  Wisconsin  for  Milwaukee  Count}^  in  the 
case  entitled  ''Valeska  Lueders,  plaintiff,  vs.  Alfred 
W.  Lueders,  defendant,"  being  the  findings  of  fact, 
conclusions  of  law^  and  judgment  of  divorce.  The 
findings  and  judgment  orders  that  $2,000  then  on  de- 
posit in  the  Germania  National  Bank  of  Milwaukee 
to  be  a  full  and  proper  settlement  in  lieu  of  alimony 
and  all  other  claims,  and  ordering  the  same  to  be 
paid  to  the  plaintiff.  The  findings  and  conclusions 
are  dated  July  12,  1911,  and  signed  by  F.  E.  Esch- 
werley.  Judge. 

Dated  this  19th  day  of  March,  1913. 


U.  S.  District  Attorney. 
C.  F.  RIDDELL, 
Assistant  U.  S.  Dist.  Atty. 
MAURICE  A.  LANGHORNE, 
ELMER  M.  HAYDEN, 

Attorneys  for  A.  W.  Lueders. 
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[Endorsed] :  No.  2260.  In  the  United  States  Cir- 
cuit Court  of  Appeals,  for  the  Ninth  Circuit.  A.  W. 
Lueders,  Plaintiff  in  Error,  vs.  United  States  of 
America,  Defendant  in  Error.  Stipulation.  Filed 
Apr.  1,  1913.     F.  D.  Monckton,  Clerk. 


In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Southern 
Division. 

No.  1192. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
A.  W.  LUEDERS, 

Defendant. 

Petition  for  Writ  of  Error. 
To  the  Honorable  EDWARD  E.  CUSHMAN,  Judge 
of  the  District  Court  Aforesaid: 

Comes  now  A.  W.  Lueders,  the  defendant  herein, 
by  his  attorneys,  Elmer  M.  Hayden  and  Maurice  A. 
Langhorne,  and  respectfully  shows : 

That  on  the  18th  day  of  December,  A.  D.  1912,  a 
jury  theretofore  duly  empaneled,  found  a  verdict 
against  your  petitioner  and  in  favor  of  the  plaintiff 
herein,  and  that  upon  said  verdict  a  final  judgment 
was  entered  on  the  30  day  of  December,  1912,  against 
your  petitioner,  defendant  herein,  in  which  judgment 
and  the  proceedings  had  prior  thereunto  in  this  cause, 
certain  errors  were  committed  to  the  prejudice  of 
this  defendant,  all  of  which  will  more  in  detail  ap- 
pear from  the  Assignment  of  Errors  which  is  filed 
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with  this  petition. 

WHEREFORE,  your  petitioner,  feeling  himself 
aggrieved  by  the  said  verdict  and  judgment  entered 
thereon  as  aforesaid,  prays  that  a  writ  of  error  may 
issued  in  this  behalf  out  of  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit,  for  the 
correction  of  the  errors  so  complained  of  [139] 
and  that  transcript  of  the  judgment,  proceedings  and 
papers  in  this  cause,  duly  authenticated,  may  be  sent 
to  the  said  Circuit  Court  of  Appeals,  all  in  accord- 
ance with  the  laws  of  the  United  States  in  such  cases 
made  and  provided. 

ELMER  M.  HAYDEN, 
MAURICE  A.  LANGHORNE, 
Attorneys  for  the  Petitioner. 

[Endorsed] :  "Filed  U.  S.  District  Court,  Western 
District  of  Washington.  Feb.  3,  1913.  Frank  L. 
Crosby,  Clerk.     By  E.  C.  Ellington,  Deputy." 

Due  service  of  the  within  and  foregoing  Petition 
by  the  receipt  of  a  true  copy  thereof,  together  with 
true  copies  of  the  exhibits  recited  therein  as  being 
attached  thereto,  hereby  is  admitted  in  behalf  of  all 
parties  entitled  to  such  service  by  law  or  by  rules 
of  court,  this  3d  day  of  February,  1913. 

B.  W.  COINER.     [140] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Southern. 
Division. 

No.  1192. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
A.  W.  LUEDEKiS, 

Defendant. 

Assignments  of  Error. 

Comes  now  the  defendant  in  the  above-entitled 
case,  and  in  connection  with  his  petition  for  "Writ 
of  Error  makes  the  following  assignments  of  error 
which  he  avers  occurred  upon  the  trial  of  the  above- 
entitled  cause,  to  wit : 

I. 

The  Court  erred  upon  the  trial  of  said  cause  in 
admitting  in  evidence  over  defendant's  objection  the 
testimony  of  A.  S.  Hoonan  with  reference  to  the  pur- 
chase by  defendant  in  error  of  a  certain  draft  in  the 
sum  of  Twelve  Hundred  ($1,200.00)  Dollars,  from 
the  United  States  National  Bank  at  Aberdeen,  Wash- 
ington, on  February  11,  1911.  The  questions  and 
answers  put  to  and  made  by  said  witness  in  this  con- 
nection being  as  follows : 

(By  Mr.  RIDDELL,  Assistant  U.  S.  District  Attor- 
ney.) 

My  name  is  A.  S.  Hoonan.  I  am  now  assistant 
cashier  of  the  U.  S.  National  Bank,  at  Aberdeen, 
Washington.     I  was  teller  in  that  bank  on  February 
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11,  1911.  I  identify  mv  signature  to  identification 
No.  6.     [141] 

Q.  Tell  the  jury  the  circumstances  of  the  execu- 
tion of  that  paper. 

Mr.  LANGHORNE.— To  that  I  object  as  abso- 
lutely immaterial.  The  defendant  is  not  charged 
here  with  secreting  or  disposing  of  any  money,  or 
attempting  to  conceal  the  same  from  his  trustee. 
The  only  charge  contained  in  the  indictment  is  that 
he  concealed  real  estate  described  thereon.  The  tes- 
timony is  therefore  incompetent,  irreleyant  and  im- 
material. 

The  COURT. — The  only  charge  in  the  indictment 
is  the  secreting  of  the  particular  real  estate  described. 
Unless  the  jury  belieyes  that  the  transaction  about 
which  this  inquiry  is  made  concerns  the  matter 
charged  in  the  indictment,  you  will  disregard  his  tes- 
timony. The  objection  oyerruled  and  exception  al- 
lowed. 

Q.  Tell  the  jury  the  circiunstances  under  which 
that  draft  was  purchased. 

Mr.  LANGHORNE. — I  renew  my  objection. 

The  COURT.— Objection  overruled. 

A.  As  I  recall  it,  Mr.  Lueders  came  into  the  bank. 

Q.  That  is  this  defendants 

A.  Yes,  sir,  and  requested  currency.  'I  cannot  tell 
you  the  exact  amount  he  asked  for,  or  if  he  asked 
for  any  amount,  and  that  he  was  told  by  myself  that 
I  was  not  in  possession  of  that  amount  of  currency, 
whereupon  he  asked  for  a  draft  and  the  usual  ques- 
tions, of  course,  were  asked  about  where  he  wanted 
to  use  it  and  in  whose  favor,  and  the  draft  was  writ- 
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ten  out  and  sold  to  Mr.  Lueders. 

Q.  And  this  is  the  draft?        A.  This  is  the  draft. 
[142] 

Mr.  RIDDELL. — ^We  will  offer  that  in  evidence  as 
Plaintiff's  Exhibit  16. 

Mr.  LANGHORNE.— Objected  to  for  the  reasons 
heretofore  stated. 

The  COURT.— It  will  be  admitted. 

II. 
The  Court  further  erred  in  permitting  the  witness, 
Clyde  L.  Philliber,  a  clerk  in  the  bank  of  Ladd  &  Til- 
ton,  Portland,  Oregon,  to  testify  over  the  objection 
of  defendant  in  error,  to  the  circumstances  attending 
the  issuance  of  a  certain  certificate  of  deposit  by  that 
bank  in  favor  of  one  E.  M.  Everitt.  The  testimony 
is  as  follows : 
(By  Mr.  RIDDELL,  Assistant  U.  S.  Attorney.) 

My  name  is  Clyde  L.  Philliber.  I  am  a  clerk  in 
the  bank  of  Ladd  &  Tilton,  Portland,  Oregon.  Have 
been  in  that  position  since  July,  1907.  That  is  my 
signature  (referring  to  Plaintiff's  Identification  No. 
17).  The  other  signature  is  that  of  Walter  M.  Cook, 
Assistant  Cashier  of  the  bank.  I  have  but  a  faint 
recollection  of  the  circumstances  pertaining  to  the 
execution  of  that  paper.  On  February  13,  1911, 
Mr.  Cook  came  to  my  window  with  a  draft  from  the 
U.  S.  National  Bank  of  Aberdeen  on  the  First  Na- 
tional Bank  of  Portland,  and  requested  that  I  give 
a  certificate  of  deposit  to  E.  M.  Everitt.  As  I  re- 
member now,  I  was  very  busy  at  the  time  and  Mr. 
Cook,  the  Assistant  Cashier,  wrote  the  certificate 
and  had  me  sign  it  and  he  countersigned  it.     I  can- 
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not  say  that  I  recognize  Plaintiff's  Exhibit  16,  but 
it  has  my  stamp  upon  it.  It  seems  to  have  passed 
through  my  department  in  payment  of  this  check  here 
(Plaintiff's  Identification  17).     [143] 

(Mr.  LANGHORNE.— To  all  of  this  we  object  as 
incompetent,  immaterial  and  irrelevant,  and  for  the 
reasons  given  in  opposition  to  the  admission  of  the 
testimony  of  Mr.  Hoonan. 

The  COURT. — Objection  overruled  and  exception 
allowed. 

Mr.  RIDDELL. — We  offer  in  evidence  paper 
marked  as  Plaintiff's  Identification  No.  17. 

Mr.  LANGHORNE.— I  object  for  the  reasons 
heretofore  stated. 

The  COURT.— It  will  be  admitted. 

III. 

The  Court  further  erred  in  permitting  defendant 
in  error  to  be  cross-examined  as  to  certain  testimony 
alleged  to  have  been  given  by  him  in  a  certain  pro- 
ceeding in  Chehalis  County,  Washington,  supple- 
mentary to  execution,  wherein  one  John  Forsgren 
was  plaintiff  and  A.  W.  Lueders,  defendant  in  error 
herein,  was  defendant.  The  testimony  related  to 
what  the  defendant  in  error  had  testified  to  concern- 
ing his  ownership  of  certain  real  estate  in  Winlock, 
Lewis  County,  Washington,  in  that  proceeding.  The 
questions  and  answers  put  to  and  made  by  said  wit- 
ness in  this  connection  being  as  follows : 
(By  Mr.  RIDDELL.) 

.  .  .  .  Yes,  I  remember  having  been  summoned 
on  supplementary  proceedings  in  the  Forsgren  case 
down  in  Chehalis  County,  before  Judge  Mason  Irwin. 
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Q.  Doctor,  you  were  asked  at  that  time,  were  you 
not,  whether  or  not  you  ever  resided  at  Winlock  ? 

A.  Yes,  sir. 

Q.  And  you  were  asked  about  the  property : '  *  Have 
you  ever  [144]  accumulated  any  property  there 
or  ever  owned  any  property  there  ^'^  and  you  an- 
swered you  had  owned  some  property  there  ? 

Mr.  LANGHORNE.— I  object  to  this  line  of  ex- 
amination on  the  ground  of  privilege  and  upon  the 
further  ground  that  it  is  not  cross-examination ;  that 
it  has  no  relevancy  whatever  to  the  issue  now  on  trial. 

The  COURT. — Objection  overruled  and  exception 
allowed. 

A.  Yes,  sir. 

Q.  And  then.  Doctor,  weren't  you  asked  this  ques- 
tion and  wasn't  this  your  answer:  ''Did  you  ever 
own  real  estate  there?"  and  didn't  you  say,  "No, 
sir"? 

Mr.  LANGHORNE.— Objected  to  for  the  reasons 
heretofore  given. 

The  OOURT.— Objection  overruled. 

A.  I  do  not  recollect.  If  you  have  got  the  evidence 
there,  it  is  probably  so. 

Q.  And  then,  were  you  not  asked:  "Did  you  ever 
have  any  interest  in  any  real  estate  there?"  and 
didn't  you  say,  "No,  sir"?        A.  I  do  not  know. 

Q.  And  then  weren't  you  asked  who  owned  the  real 
estate  on  which  the  hotel  stood,  and  didn't  you  an- 
swer, "E.  M.  Everitt  owns  that  property"? 

A.  Yes. 

Q.  Now,  you  were  under  oath  there.  Doctor? 

A.  I  presume  so. 
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Q.  Now,  tell  the  jury  wliy  you  have  sworn  in  this 
case  that  you  did  own  an  interest  in  certain  real  es- 
tate in  Winlock,  and  why  on  that  occasion  you  swore 
you  did  not. 

A.  Well,  if  I  did  that,  I  probably  thought  I  was 
being  [145]  asked  the  question,  "Did  I  own  it,'* 
to  which  I  can  consistently  and  truthfull}^  said 
* '  No. ' '    I  say  that  to-day. 

Q.  Doctor,  I  asked  you  a  little  while  ago  whether, 
at  the  time  joii  had  paid  Buege  for  this  property 
and  it  stood  in  the  name  of  Mrs.  Reinhardt,  if  you 
did  not  own  it  then.  Don't  you  remember  my  ask- 
ing you  that  a  little  while  ago,  and  don't  you  re- 
member saying  that  you  did? 

A.  I  do  not  remember  now.  Possibly. 
Q.  Why,  Doctor,  on  that  occasion  down  in  the 
Superior  Court  in  Chehalis  County,  when  you  w^re 
up  on  supplementary  proceedings  and  you  were 
asked,  ''Did  you  ever  have  any  interest  in  real  es- 
tate there?"  why  did  you  say  "No,  sir"? 

A.  I  do  not  know  as  I  did  say  it.  If  I  did,  that 
is  the  way  I  took  it  and  construed  it  as  having  any 
interest.  I  had  no  interest  in  it  any  more  than  the 
furniture.     That  is  all. 

Q.  At  the  time  this  property  stood  in  the  name  of 
Mrs.  Reinhardt,  you  owned  it,  didn't  you? 
A.  Yes. 

Q.  Then,  when  they  used  this  language,  "Did  you 

ever  have  any  interest  in  any  real  estate  there?"  you 

understood  that  language  to  mean,  "Have  you  any 

interest  in  any  now"?        A.  Possibly  I  did;  yes. 

Q.  And  weren't  you  asked  at  that  time:  "Do  you 
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recall  the  circumstances  of  buying  a  twelve  hundred 
dollar  draft  February  8th  in  the  name  of  E.  M.  Ev- 
eritt?"  and  didn't  you  answer,  *'I  bought  no  such 
draft  as  that"?     [146]         A.  Yes. 

Q.  And  weren't  you  asked,  "You  swear  you  never 
bought  such  a  draft  as  that?"  and  you  said  ''No"? 

A.  Yes,  that  is  what  I  said. 

Q.  And  they  asked  you  ''from  the  U.  S.  National 
Bank?"  and  you  said — 

A.  Yes,  sir  I  testified  that  I  only  owned  some  fur- 
niture in  a  hotel  in  Winlock.  The  man  I  sold  it  to 
went  bankrupt.  I  threw  him  into  bankruptcy. 
After  he  was  thrown  into  bankruptcy,  Mr.  Benner, 
of  Tacoma,  was  appointed  trustee  and  he  sold  the 
furniture  to  Miss  Everitt.  She  paid  eight  hundred 
dollars  for  it. 

IV. 

The  Court  further  erred  in  permitting  the  witness, 
J.  A.  Cross,  to  testify  over  defendant's  objection  as 
to  what  defendant  in  error  testified  to  in  a  certain 
proceeding  had  and  held  in  the  Superior  Court  of 
Chehalis  County,  Washington,  in  aid  of  proceedings 
supplementary  to  execution  in  the  case  of  John  Fors- 
gren,  plaintiff,  vs.  A.  W.  Lueders,  defendant.  The 
testimony  was  introduced  for  the  alleged  purpose 
of  impeaching  the  testmony  of  defendant  in  error 
given  on  the  trial  of  this  action.  The  questions  and 
answers  put  to  and  made  by  said  witness  in  this  con- 
nection being  as  follows : 
(By  Mr.  RIDDELL,  Assistant  U.  S.  Attorney.) 

iQ.  What  is  your  name?        A.  J.  A.  Cross. 
Q.  What  is  your  business?        A.  Court  Reporter. 
[147] 
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Q,  Where  ?        A.  Aberdeen,  Washington. 

Q.  Do  you  know  the  defendant?        A.  I  do. 

Q.  Did  you  ever  see  him  or  know  whether  or  not 
he  testified  in  supplementary  proceedings  before 
Judge  Mason  Irwin?        A.  He  did. 

Q.  Were  you  present?        A.  I  was. 

Q.  Did  you  take  down  the  testimony  ?        A.  I  did. 

Q.  Where  are  your  notes  ? 

A.  I  have  got  them  here. 

Q.  The  testimony  in  the  supplementary  proceed- 
ings? 

A.  No,  I  could  not  locate  those  notes.  I  misunder- 
stood your  question. 

Q.  Did  you  look  for  them?        A.  Yes. 

Q.  And  are  unable  to  find  them  ?        A.  Yes. 

Q.  I  show  you  that  paper  and  ask  you  if  you  know 
what  it  is. 

A.  This  is  a  transcript  of  the  defendant's  testi- 
mony in  the  supplementary  proceedings  of  A.  W. 
Lueders. 

Q.  In  the  case  I  just  asked  you  about?        A.  Yes. 

Q.  You  were  present  ?        A.  I  was. 

Q.  How  did  you  get  this  transcript?  Who  made 
it?     [148]         A.  I  did. 

Q.  Is  it  correct?        A.  Yes. 

Q.  Can  you  testify  to  what  liueders  said  at  that 
time  from  your  memory  ?        A.  No. 

Mr.  LANGHORNE.— What  was  your  answer? 

A.  I  cannot. 

Mr.  RIDDELL. — Can  you  by  refreshing  your  rec- 
ollections from  this  transcript?        A.  Yes,  sir. 

Mr.  LANGHORNE. — ^You  have  no  independent 
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recollection  of  what  he  testified  to  on  that  trial? 

A.  I  have  not. 

Mr.  LANGHORNE.— The  only  means  you  have  of 
knowing  is  by  reference  to  a  transcript  of  your  notes 
taken  at  the  time  %        A.  That  is  all. 

Mr.  LANGHORNE.— I  object  to  the  testimony 
as  absolutely  incompetent.  The  witness  has  no  rec- 
ollection whatever  of  what  defendant  testified  to  at 
that  time. 

The  COURT. — Objection  overruled  and  exception 
allowed. 

Mr.  RIDDELL. — I  will  ask  you  to  refresh  your 
memory  by  referring  to  that  transcript  and  stating 
whether  or  not  Dr.  Lueders  was  asked  whether  he 
resided  in  Winlock,  Washington? 

Mr.  LANGHORNE.— Will  that  refresh  your  rec- 
ollection or  are  you  just  testifying  from  the  tran- 
script ?  Does  the  transcript  recall  to  your  mind  af- 
firmatively now  what  he  testified  to?     [149] 

A.  No. 

Mr.  LANGHORNE. — We  renew  our  objection. 

The  COURT. — Do  you  care  to  examine  further  on 
qualifications  ? 

Mr.  RIDDELL. — After  looking  at  the  transcript, 
are  you  able  to  swear  to  what  the  doctor  testified  ? 

A.  I  am  able  to  testify  that  this  is  a  transcript  of 
the  notes  taken  at  the  time,  but  by  reference  to  this 
transcript  I  cannot  state  that  he  testified  to  this.  I 
haven't  any  recollection  of  him  testifying  to  it. 

Q.  That  is,  you  have  not  in  your  own  mind? 

A.  No,  sir. 

Q.  Do  you  know  that  is  correct?        A.  I  do. 
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Q.  Do  you  swear  that  it  is  correct  ? 

A.  I  will  swear  that  it  is  a  correct  transcript. 

The  COURT. — Objection  overruled  and  exception 
allowed. 

Mr.  RIDDELL. — Did  he  state  at  that  time — was  he 
asked  at  that  time  whether  he  resided  at  Winlock  and 
he  answered  *' yes"?        A.  Yes. 

Q.  Was  he  asked  if  he  ever  owned  any  property 
and  he  stated  "  yes  "  ?        A.  He  did. 

Q.  Was  he  asked  at  that  time,  "Did  you  ever  own 
any  real  estate  there"?  and  he  said,  "No,  sir"? 

A.  He  did. 

Q.  Was  he  asked, ' '  Did  you  ever  have  any  interest 
in  any  real  estate  there"?  and  did  he  say  "No,  sir"? 

A.  He  did.     [150] 

V. 

The  Court  further  erred  in  denying  defendant's 
motion  to  set  aside  the  verdict  and  granting  a  new 
trial  on  the  ground  that  the  testimony  failed  to  show 
that  defendant  in  error  was  guilty  of  the  crime 
charged  in  the  indictment,  or  of  any  crime. 

WHEREFORE,  defendant  in  error    prays    that 
the  judgment  against  him  in  said  lower  court  be  re- 
versed and  that  a  new  trial  be  granted. 
ELMER  M.  HAYDEN, 
MAURICE  A.  LANGHORNE, 
Attorneys  for  Defendant,  408   Perkins   Bldg.,   Ta- 
coma,  Washington. 

[Endorsed]  :  "Filed  U.  S.  District  Court,  Western 
District  of  Washington.  Feb.  3,  1913.  Frank  L. 
Crosby,  Clerk.  By  E.  C.  Ellington,  Deputy." 
[151] 
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In  the  District  Court  of  the  United  States  for  the 
Western  District  of  Washington,  Southern  Di- 
vision. 

No.  1192. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
A.  W.  LUEDERS, 

Defendant. 
Order  [Allowing  Writ  of  Error,  etc.]. 

Now,  on  this  third  day  of  February,  1913,  came 
the  defendant  A.  W.  Lueders,  by  his  attorneys,  Elmer 
M.  Hayden  and  Maurice  A.  Langhorne,  and  filed 
herein  and  presented  to  the  Court,  his  petition  pray- 
ing for  the  allowance  of  a  Writ  of  Error,  and  also  an 
assignment  of  errors  intended  to  be  urged  by  him, 
praying  also  that  a  transcript  of  the  record  and  pro- 
ceedings and  papers  upon  which  the  judgment  was 
rendered,  after  being  duly  authenticated,  may  be  sent 
to  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Judicial  Circuit,  and  that  such  other  and 
further  proceedings  may  be  had  as  may  be  proper  in 
the  premises ;  and  the  Court  being  duly  advised  in  all 
the  premises ; 

IT  IS  ORDERED  that  the  said  Writ  of  Error  be 
and  the  same  is  hereby  allowed,  and  the  said  writ 
shall  operate  as  a  supersedeas  if  filed  within  GO  days 
from  December  30th,  1912. 


S4  A.  W.  Lueders  vs. 

Done  in  open  court  this  third  day  of  February, 
1913. 

EDWARD  E.  CUSHMAN, 

Judge.     [152] 

[Endorsed]:  ''Filed  U.  S.  District  Court,  West- 
ern District  of  Washington.  Feb.  3,  1913.  Frank 
L.  Crosby,  Clerk.  By  E.  C.  Ellington,  Deputy.'' 
[153] 


In  the  District  Court  of  the  United  States,  for  the 
Western  District  of  Washington,  Southern  Di- 
vision. 

No.  1192. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 
A.  W.  LUEDERS, 

Defendant. 
Bail  Bond. 

United  States  of  America, 

Western  District  of  Washington, — ss. 

We,  A.  W.  Lueders,  defendant  above  named  as 
principal,  and  Harry  C.  Beck  and  Ida  Beck,  his  wife, 
and  E.  A.  C.  Smith  and  Leah  L.  Smith,  his  wife,  as 
sureties,  do  hereby  jointly  and  severally  acknowledge 
ourselves  indebted  to  the  United  States  of  America 
in  the  sum  of  TWO  THOUSAND  and  no/100 
($2000.00)  Dollars,  lawful  money  of  the  United 
States  of  America,  to  be  levied  on  our  and  each  of 
our  goods,  chattels,  lands  and  tenements  upon  this 
condition : 

WHEREAS,  the  said  A.  W.  Lueders,  defendant 
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in  the  above-entitled  cause  has  given  notice  of  his  in- 
tenton  to  cause  his  recent  conviction  and  sentence  in 
the  above-entitled  action,  and  the  entire  cause  to  be 
reviewed  by  a  Writ  of  Error  from  the  judgment  of 
the  District  Court  of  the  United  States,  for  the  West- 
ern District  of  Washington,  Southern  Division,  in  the 
above-entitled  cause,  in  the  United  States  [154] 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit. 

Now,  if  the  said  A.  W.  Lueders  shall  appear  and 
surrender  himself  in  the  District  Court  of  the  United 
States,  for  the  Western  District  of  Washington, 
Southern  Division,  on  and  after  the  filing  in  the  said 
District  Court  of  the  mandate  of  the  said  Circuit 
Court  of  Appeals  and  from  time  to  time  thereafter, 
as  he  may  be  required  to  answer  any  further  proceed- 
ings, and  abide  by  and  perform  any  judgment  or 
order  which  may  be  had  or  rendered  therein  in  this 
case,  and  shall  abide  by  and  perform  any  judgment  or 
order  which  may  be  rendered  in  the  said  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
and  not  depart  from  the  said  District  Court  without 
leave  thereof,  then  this  obligation  shall  be  void,  other- 
wise to  remain  in  full  force  and  virtue. 

WITNESS  our  hands  and  seals  this  30th  day  of 
December,  A.  D.  1912. 

A.  W.  LUEDERS. 

E.  A.  C.  SMITH. 

LEAH  L.  SMITH. 

HARRY  C.  BECK, 

IDA  BECK. 
Taken  and  approved  this  2d  day  of  Jan.  1913. 
EDWARD  E.  CUSHMAN, 

District  Judge.     [155] 


86  A.  W.  Lueders  vs. 

United  States  of  America, 

Western  District  of  Washington, — ss. 

I,  F.  M.  Harshberger,  Deputy  United  States  clerk 
for  the  Western  District  of  Washington,  do  hereby 
certify  that  on  the  30th  day  of  December,  1912,  per- 
sonally appeared  before  me  A.  W.  Lueders  and  E.  A. 
C.  Smith,  and  Leah  L.  Smith,  his  wife,  to  me  known 
to  be  the  parties  named  in  and  who  executed  the  fore- 
going instrument,  as  principal  and  sureties  respect- 
ively, and  acknowledged  to  me  that  they  executed  the 
same  freely  and  voluntarily,  for  the  uses  and  pur- 
poses therein  mentioned. 

IN  WITNESS  WHEREOF  I  have  hereunto  set 
my  hand  and  affixed  my  official  seal  the  day  and  year 
in  this  certificate  first  above  written. 

[Seal]  F.  M.  HARSHBERGER, 

Deputy  Clerk,  U.  S.  District  Court,  Western  District 
of  Washington. 

United  States  of  America, 

Western  District  of  Washington, — ss. 

I,  Wilbra  Coleman,  United  States  Commissioner 
residing  at  Sedro  Wooley,  Skagit  County,  in  the 
State  of  Washington,  do  hereby  certify  that  on  the 
30th  day  of  December,  1912,  personally  appeared  be- 
fore me  Harry  Beck  and  Ida  Beck,  his  wife,  to  me 
known  to  be  the  persons  named  in  and  who  executed 
the  foregoing  instrument  as  sureties  thereto,  and  ac- 
knowledged to  me  that  they  signed  and  sealed  [156] 
the  same  as  their  free  and  voluntary  act  and  deed, 
for  the  uses  and  purposes  therein  mentioned. 
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Given  under  my  hand  and  official  seal  this  31st  day 
of  December,  1912. 

[Seal]  WILBRA  COLEMAN, 

United  States  Commissioner. 

United  States  of  America, 

Western  District  of  Washington, — ss. 

E.  A.  C.  Smith  and  Leah  L.  Smith,  his  wife,  of 
701  L.  Street,  in  the  city  of  Tacoma,  in  said  District, 
sureties  on  the  foregoing  recognizance  or  bond,  make 
oath  and  say,  that  the  community  consisting  of  E.  A. 
C.  Smith  and  Leah  L.  Smith,  husband  and  wife,  is  a 
freeholder  in  the  county  of  Pierce,  Washington,  and 
that  it  is  worth  the  sum  FIVE  THOUSAND 
($5,000)  DOLLARS,  over  and  above  its  just  debts 
and  liabilities  in  property  subject  to  execution  and 
sale,  and  that  its  property  consists  of  the  south  half 
of  section  17  (S.  i/o  sec.  17),  township  seven  (7), 
range  twenty-nine  (29),  W.  M. 

E.  A.  C.  SMITH. 

LEAH  L.  SMITH. 

Subscribed  and  sworn  to  before  me  this  30th  day 
of  December,  1912. 

[Seal]  F.  M.  HARSHBERGER, 

Deputy  Clerk,  U.  S.  District  Court,  Western  District 
of  Washington.     [157] 

United  States  of  America, 

Western  District  of  Washington,— ss. 

Harry  Beck  and  Ida  Beck,  his  wife,  of  the  city  of 
Sedro  Wooley,  Skagit  County,  Washington,  in  said 
Western  District  of  Washington,  sureties  on  the  fore- 
going recognizance  or  bond,  make  oath  and  say,  that 
the  community  consisting  of  Harry  Beck  and   Ida 
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Beck,  his  wife,  is  a  freeholder  of  the  county  of  Skagit, 
and  that  it  is  worth  the  sum  of  FIVE  THOUSAND 
($5,000)  DOLLARS,  over  and  above  its  just  debts 
and  liabilities  in  property  subject  to  execution  and! 
sale,  and  that  its  property  consists  of  the  west  24  rods 
of  the  east  half  of  the  southeast  quarter  (W.  24  rods 
E.  1/2  of  SE.  %)  of  the  northwest  quarter  (NW.  1/4), 
less  a  strip  ten  (10)  rods  by  thirty-two  (32)  rods  in 
the  southeast  corner  thereof,  and  the  west  half  of  the 
southeast  quarter  (W.  I/2  SE.  %)  of  the  northwest 
quarter  (NW.  1^4),  all  in  section  23,  township  35, 
range  4  east,  W.  M. 

HAREY  C.  BECK. 

IDA  BECK. 

Subscribed  and  sworn  to  before  me  31st  day  of  De- 
cember, 1912. 

[Seal]  WILBRA  COLEMAN, 

United  States  Commissioner  for  the  Western  Dis- 
trict of  Washington. 

[Endorsed] :  "Filed  U.  S.  District  Court,  Western 
District  of  Washington.  Jan.  2,  1913.  Frank  L. 
Crosby,  Clerk.    By  E.  C.  Ellington,  Deputy."    [158] 


[Certificate  of  Clerk  U.  S.  District  Court  to 
Transcript  of  Record,  etc.] 

United  States  of  America, 

Western  District  of  Washington,— ss. 

I,  Frank  L.  Crosby,  Clerk  of  the  United  States  Dis- 
trict Court  for  the  Western  District  of  Washington, 
do  hereby  certify  the  foregoing  pages,  numbered  1  to 
158,  inclusive,  to  contain  a  true  and  correct  copy  of 
the  transcript  of  the  record  in  the  case  of  United 
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States  of  America,  plaintiff  and  defendant  in  error, 
versus  A.  W.  Lueders,  defendant  and  plaintiff  in 
error,  as  the  originals  thereof  appear  on  file  in  this 
court  at  Tacoma,  in  said  District. 

And  I  further  transmit  herewith  the  Original  Cita- 
tion and  Writ  of  Error,  in  said  cause. 

And  I  do  further  certify  that  the  clerk's  fees  for 
preparing  and  certifying  said  transcript  on  appeal 
amounts  to  $61.50,  which  has  been  paid  in  full  by  the 
attorneys  for  plaintiff  in  error. 

Attest  my  official  signature  and  the  seal  of  the  said 
Court,  at  Tacoma,  in  said  District,  this  26th  day  of 
March,  1913. 

[Seal]  FRANK  L.  CROSBY, 

Clerk. 
By  E.  C.  Ellington, 

Deputy. 


[Endorsed]:  No.  2260.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  A.  W.  Lue- 
ders, Plaintiff  in  Error,  vs.  United  States  of  Amer- 
ica, Defendant  in  Error.  Transcript  of  Record. 
Upon  Writ  of  Error  to  the  United  States  District 
Court  of  the  Western  District  of  Washington,  South- 
ern Division. 

Received  March  29, 1913. 

F.  D.  MONCKTON, 

Clerk. 

Filed  April  1,  1913. 

F.  D.  MONCKTON, 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 

for  the  Ninth  Circuit. 

By  Meredith  Sawyer, 

Deputy  Clerk. 


f)0  A.  W.  Lueders  vs. 

[Writ  of  Error  (Original).] 

The  United  States  Circuit  Court  of  Appeals  for  the 

Ninth  Circuit. 
The  United  States  of  America, 
Ninth  Judicial  Circuit, — ss. 

The  President  of  the  United  States,  to  the  Honor- 
able EDWARD  E.  CUSHMAN,  Judge  of  the 
District  Court  of  the  United  States  of  America, 
for  the  Western  District  of  Washington,  Greet- 
ing: 
Because  in  the  record  and  proceedings,  and  also  in 
the  rendition  of  the  judgment,  of  a  plea  which  is  in 
the  said  District  Court  before  you,  between  the 
United  States  of  America,  plaintiff,  and  A.  W. 
Lueders,  defendant,  a  manifest  error  hath  happened 
to  the  great  damage  of  the  said  A.  W.  Lueders,  de- 
fendant, as  by  his  complaint  appears,  we  being  will- 
ing that  error,  if  any  hath  been  done,  should  be  duly 
corrected,  and  full  and  speedy  justice  done  to  the 
parties  aforesaid,  in  this  behalf,  do  command  you, 
if  judgment  be  therein  given,  that  then  under  your 
seal,  distinctly  and  openly,  you  send  the  record  and 
proceedings  aforesaid  with  the  things  concerning  the 
same,  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  together  with  this  writ,  so  that 
you  have  the  same  at  San  Francisco,  in  the  State  of 
California  in  said  circuit  on  the  fifth  day  of  March 
next,  in  the  said  Circuit  Court  of  Appeals  to  be 
then  and  there  held,  that  the  record  and  proceedings 
aforesaid,  being  inspected,  the  said  Circuit  Court  of 
Appeals  may  cause  further  to  be  done  therein  to  cor- 
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rect  that  error,  what  of  right,  and  according  to  the 
laws  and  customs  of  the  United  States,  should  be 
done. 

Witness  the  Honorable  EDWARD  DOUGLAS 
WHITE,  Chief  Justice  of  the  United  States,  this  3d 
day  of  February,  A.  D.  1913,  and  137th  year  of  the 
Independence  of  the  United  States  of  America. 

Issued  at  the  office  in  Tacoma,  Washington,  in  said 
circuit,  with  the  seal  of  the  District  Court  for  the 
Western  District  of  Washington  and  dated  as  afore- 
said. 

[Seal]  FRANK  L.  CROSBY, 

Clerk  of  District  Court  of  the  United  States,  West- 
ern District  of  Washington. 

By  F.  M.  Harshberger, 
Deputy. 

[Endorsed]  :  No.  1192.  In  the  District  Court  of 
the  United  States  for  the  Western  District  of  Wash- 
ington, Tacoma.  A.  W.  Lueders,  Plaintiff  in  Error, 
vs.  United  States  of  America,  Defendant  in  Error. 
Writ  of  Error.  Filed  U.  S.  District  Court,  Western 
District  of  Washington.  Feb.  3,  1913.  Frank  L. 
Crosby,  Clerk.     E.  C.  Ellington,  Deputy. 

No.  2260.  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit.  Original  Writ  of  Error. 
Received  Mar.  29,  1913.  F.  D.  Monckton,  Clerk. 
Filed  Apr.  1,  1913.  F.  D.  Monckton,  Clerk  U.  S. 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit. 
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The  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit. 

No. . 

A.  W.  LUEDERS, 


Plaintiff  in  Error, 
vs. 

UNITED  STATES  OF  AMEiRIOA, 

Defendant  in  Error. 
Citation  [on  Writ  of  Error  (Original)]. 

The  United  States  of  America, 

Ninth  Judicial  Circuit, — ss. 

The  President  of  the  United  States,  to  the  United 

States  of  America  and  to  Its  Attorneys,  B.  W. 

Coiner  and  C.  F.  Eiddell,  Greeting: 
You  are  hereby  cited  and  admonished  to  be  and  ap- 
pear at  a  session  of  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  to  be  holden  at  the 
city  of  San  Francisco,  in  the  State  of  California,  in 
said  Circuit,  within  thirty  days  from  the  date  of  this 
citation,  pursuant  to  a  Writ  of  Error  filed  in  the 
clerk's  office  of  the  District  Court  of  the  United 
States,  for  the  Western  District  of  Washington, 
Southern  Division,  wherein  A.  W.  Lueders  is  plain- 
tiff in  error  and  you  are  defendant  in  error,  to  show 
cause,  if  any  there  be,  why  the  judgment  rendered 
against  the  said  plaintiff  in  error,  as  in  the  said  writ 
of  error  mentioned,  should  not  be  corrected  and  why 
speedy  justice  should  not  be  done  to  the  parties  in 
that  behalf. 


United  States  of  America.  93 

WITNESS  the  Honorable  EDWARD  E.  CUSH- 

MAN,  District  Judge  of  the  United  States  at  Ta- 
coma,  within  said  circuit,  this  3d  day  of  February, 
A.  D.  1913,  and  of  the  Independence  of  the  United 
States  of  America,  the  137th. 

[Seal]  EDWARD  E.  CUSHMAN, 

U.  S.  District  Judge. 

Office  of  United  States  Marshal, 
Western  District  of  Washington, — ss. 

I  hereby  certify  and  return  that  I  served  the 
within  Citation  on  the  within  named  United  States 
Attorney,  for  the  Western  District  of  Washington, 
by  handing  to  and  leaving  a  certified  copy  thereof 
with  B.  W.  Coiner,  as  United  States  Attorney. 
Done  at  Tacoma  this  3d  day  of  February,  1913. 
JOSEPH  R.  H.  JACOBY, 

United  States  Marshal. 
By  Ira  S.  Davisson, 

Chief  Deputy. 
Marshal's  fees — $2.00. 

I  hereby  accept  due  personal  service  of  this  cita- 
tion on  behalf  of  the  United  States  of  America,  de- 
fendant in  error  herein,  this  3  day  of  February,  1913. 

B.  W.  COINER, 
Attorney    for  Defendants  in  Error. 

[Endorsed]  :  Original.  Served  Feib.  3,  1913.  No. 
1192.  In  the  United  States  District  Court,  Western 
District  of  Washington.  Filed  U.  S.  District  Court, 
Western  District  of  Washington.  Feb.  4,  1913. 
Frank  L.  Crosby,  Clerk.  U.  S.  Marshal's  Criminal 
Docket  No.  4220. 


9^  A.  W.  Lueders  vs. 

No.  2260.  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit.  Citation  on  Writ  of  Error. 
Received  Mar.  29,  1913.  F.  D.  Monckton,  Clerk. 
Filed  Apr.  1,  1913.  F.  D.  Monckton,  Clerk  U.  S. 
Circuit  Court  of  Apx>eals  for  the  Ninth  Circuit. 


In  the  United  States  Circuit  Court  of  Appeals,  for 
the  Ninth  Judicial  Circuit. 

A.  W.  LUEDERS, 

Plaintiff  in  Error, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant  in  Error. 

Order  Extending  Time  to  File    Record. 

For  good  cause  shown, 

IT  IS  NOW  ORDERED  that  the  time  within 
which  the  return  on  the  Writ  of  Error  herein  shall 
be  filed  in  this  court,  be,  and  the  same  is  hereby  ex- 
tending to  and  including  the  5th  day  of  April,  A.  D. 
1913. 

Dated  February  20, 1913. 

EDWARD  E.  CUSHMAN, 
United  States  District  Judge,  Western  District   of 
Washington. 

[Endorsed] :  No.  1192.  In  the  Circuit  Court  of  the 
United  States  of  A  ppeals.  A.  W.  Lueders,  Plaintiff 
in  Error,  vs.  United  States  of  America,  Defendant  in 
Error.  Order  Extending  Time  for  Record.  Filed 
U.  S.  District  Court,  Western  District  of  Washing- 
ton. Mar.  11,  1913.  Frank  L.  Crosby,  Clerk.  E.  C. 
Ellington,  Deputy.     G.  O.  B.  149. 
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No.  2260.  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit.  Ord^r  Under  Rule  16  En- 
larging Time  to  and  Including  Apr.  5,  1913,  to  File 
Record  Thereof  and  to  Docket  Case.  Received 
Mar.  29,  1913.  F.  D.  Monckton,  Clerk.  Filed  Apr. 
1,  1913.     F.  D.  Monckton,  Clerk. 
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IVo- 


IhXXt^  States  dtrrmt  dourt 
0f  Appeals 

FOR  THE  NINTH  CIRCUIT 


A.  W.   LUEDERS, 

Plaintiff  in  Error, 

— vs. — 

UNITED  STATES  OF  AMERICA, 
Defendant  in  Error. 


Appeal  from  the  District  Court  for  the  Western 
District  of  Washington,  Southern  Division. 


Brief  of  Plaintiff  in  Error 


STATEMENT   OF   THE   CASE. 

On  March  31,  1911,  plaintiff  in  error,  on  his  vol- 
untary petition,  was  adjudicated  to  be  a  bankrupt, 
and  on  February  23,  1912,  one  J.  M.  Phillips  was 
appointed  as  Trustee  in  Bankruptcy  and  qualified 


on  February  27,  1912.  On  September  20,  1912,  the 
grand  jury  for  the  western  district  of  Washington 
returned  an  indictment  against  plaintiff  in  error 
charging  him  with  wilfully  concealing  certain  of  his 
assets  from  his  trustee  in  bankruptcy,  to  wit,  cer- 
tain real  estate  situated  in  Morrow  county,  state 
of  Oregon,  and  described  as  the  east  half  of  north- 
east quarter  of  section  27;  the  north  half  of  section 
26;  the  northeast  quarter  of  southwest  quarter  of 
section  26;  the  north  half  of  southeast  quarter  of 
section  26;  the  southeast  quarter  of  southeast  quar- 
ter of  section  26;  the  south  half  of  section  25;  the 
south  half  of  north  half  of  section  25 ;  the  north  half 
of  north  half  of  section  36;  the  west  half  of  north- 
east quarter  of  section  35,  all  in  township  3,  south  of 
range  25  east  of  W.  M.,  and  the  southwest  quarter 
of  northwest  quarter  and  northwest  quarter  of 
southwest  quarter  of  section  30,  in  township  3  south 
of  range  26  east  of  W.  M. 

The  salient  facts  surrounding  and  giving  rise  to 
the  indictment  may  be  summarized  about  as  fol- 
lows: 

By  occupation  the  appellant  is  a  physician  and 
surgeon,  and  was  at  all  the  times  hereinafter  men- 
tioned engaged  in  the  active  practice  of  his  profes- 
sion. From  1905  to  1909  appellant  resided  in  Win- 
lock,  Lewis  County,  Washington  (Transcript,  pp. 
21-44).  In  1905  he  purchased  of  one  Carl  Buege, 
under  contract  of  sale,  certain  real  estate  situated 
in  the  town  of  Winlock  (Transcript,  pp.  21-22). 
The  appellant  completed  his  payments  to  Buege  for 


the  land  in  the  year  1907  (Transcript,  page  22),  and 
thereby  became  entitled  to  receive  a  deed  to  the  land 
in  question.  At  appellant's  request  Buege  made  deed 
to  one  Nancy  Reinhardt,  as  grantee.  Mrs.  Rein- 
hardt  paid  no  consideration  whatever  for  the  deed 
and  held  the  title  in  trust  for  appellant.  The  reason 
assigned  by  appellant  v^hy  he  had  the  deed  taken  in 
the  name  of  Mrs.  Reinhardt  v^as  due  to  the  fact  that 
he  was  a  married  man ;  that  his  wife  had  left  him  and 
that  if  he  took  the  title  in  his  own  name  he  could  not 
convey  without  her  signature,  and  for  these  reasons 
he  did  not  desire  to  take  the  title  in  his  own  name. 
Some  time  after  he  contracted  to  purchase  the  prop- 
erty from  Buege  he  commenced  the  erection  of  a 
small  hospital  building  on  the  land.  In  April  of  1906 
one  E.  Maude  Everitt,  who  afterwards  intermarried 
with  appellant,  went  to  Winlock  in  the  capacity  of  a 
professional  nurse  and  entered  appellant's  employ. 
She  was  in  his  employ  at  the  time  Buege,  at  appel- 
lant's request,  made  the  deed  to  Mrs.  Reinhardt. 
On  or  about  September  19,  1907,  Miss  Everitt  pur- 
chased the  property  from  Dr.  Lueders,  and  Mrs. 
Reinhardt,  at  his  request,  made  a  deed  to  Miss  Ever- 
itt to  the  same  (Transcript,  page  66).  After  pur- 
chasing this  property  Miss  Everitt  decided  to  re- 
model it  over  into  a  hotel,  and  for  that  purpose  bor- 
rowed the  sum  of  Three  Thousand  Dollars  from  J. 
A.  Veness,  of  Winlock,  giving  him  as  security  a  mort- 
gage deed  on  the  property  in  question.  Miss  Everitt 
paid  Dr.  Lueders  the  sum  of  Eight  Hundred  Dollars 
for  the  real  estate  in  question  and  also  assumed 


the  payment  to  Mr.  J.  A.  Veness  of  a  bill  for  lumber 
that  he  had  furnished  to  Dr.  Lueders  when  the  hos- 
pital building  was  erected  (Transcript,  page  55). 
In  the  year  1909  appellant  removed  from  Winlock, 
Washington,  to  Aberdeen,  Washington,  Miss  Everitt 
accompanying  him  in  the  capacity  of  a  nurse  and 
clerk  (Transcript,  page  44).  At  the  time  Dr. 
Lueders  left  Winlock  he  was  absolutely  free  from 
debt.  He  owed  no  one.  On  July  12,  1911,  his  wife, 
Valeska  Lueders,  obtained  a  decree  of  divorce  in 
the  Superior  Court  of  the  state  of  Wisconsin,  for 
Milwaukee  County.  Appellant  paid  her  the  sum  of 
Two  Thousand  Dollars  in  full  settlement  of  all  her 
claims  against  him,  which  settlement  was  ratified 
in  the  decree  referred  to  (Tr.,  page  70).  While 
living  at  Aberdeen  and  practicing  his  profession,  one 
John  Forsgren  brought  action  of  malpractice 
against  him  and  obtained  judgment  in  the  sum  of 
Five  Thousand  Dollars  by  default,  which  judgment 
was  the  moving  cause  of  the  bankruptcy  proceedings. 

On  May  22,  1911,  Miss  Everitt  conveyed  the 
property  in  Winlock  which  she  had  purchased  from 
appellant  to  one  J.  B.  Huddleston,  receiving  in  ex- 
change therefor  deeds  from  N.  E.  Winnard,  J.  B. 
Huddleston  and  others,  to  the  lands  situated  in  Mor- 
row county,  Oregon,  and  which  are  described  in  the 
indictment.  The  lands  in  Morrow  county,  Oregon, 
so  received  in  exchange  for  the  Winlock  property 
were  incumbered  to  the  extent  of  Thirteen  Thousand 
Dollars.     Miss  Everitt  and  appellant  intermarried 


at  Kalama,  Cowlitz  county,  Washington,  on  Jan- 
uary 22,  1912. 

It  was  the  contention  of  the  Government,  as  dis- 
closed by  the  Bill  of  Particulars  which  was  required 
to  be  furnished  (Tr.,  pp.  7  and  8) ,  that  plaintiff  in  er- 
ror was  the  beneficial  owner  of  the  lands  in  Morrow 
county,  Oregon,  which  are  described  in  the  indict- 
ment, and  that  he  was  guilty  of  wilfully  concealing 
the  same  from  his  trustee  in  bankruptcy  because  he 
did  not  immediately  deed  the  same  to  the  trustee 
upon  his  appointment  and  qualification.  The  only 
proof  whatever,  showing  or  tending  to  show  that 
appellant  was  the  owner  of  the  lands  described  in 
the  indictment,  consists  of  certain  statements  made 
by  him  at  divers  times  to  different  parties  that  he 
was  the  owner  of  the  Winlock  property. 

Upon  the  trial  of  the  action  in  the  lower  court, 
the  Government,  over  protests  and  objections  of  ap- 
pellant, was  permitted  to  introduce  in  evidence  the 
testimony  of  A.  S.  Hoonan  and  Clyde  L.  Philliber 
(Tr.,  45-48)  relating  to  the  withdrawal  of  certain 
moneys  from  the  United  States  National  Bank  at 
Aberdeen  at  a  time  prior  to  the  appointment  of  the 
trustee  in  bankruptcy,  which  testimony  the  plaintiff 
in  error  claims  to  have  no  relevancy  whatsoever  to 
the  crime  charged  in  the  indictment  and  that  the 
testimony  of  said  named  witnesses  was  designed  to 
create  a  prejudice  against  the  plaintiff  in  error, 
having  a  tendency  to  show  that  he  might  be  guilty  of 
an  offense  distinct  and  separate  from  the  one  at- 
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tempted  to  be  charged  in  the  indictment.  The  trial 
court  also  permitted  the  appellant  to  be  interrogated 
on  cross-examination  as  to  what  he  had  sworn  con- 
cerning the  ownership  of  the  Winlock  property  in  a 
proceeding  in  the  Superior  Court  of  Chehalis  Coun- 
ty supplemental  to  execution  in  the  case  of  Forsgren 
vs.  Lueders,  and  also  permitted  the  Government,  in 
rebuttal,  to  introduce  in  evidence  the  testimony  given 
by  plaintiff  in  error  in  that  proceeding.  The  specific 
reasons  for  our  objections  and  protests  to  this  char- 
acter of  evidence  can  best  be  understood  and  con- 
sidered by  reference  to  our 

ASSIGNMENTS  OF  ERROR. 

Comes  now  the  defendant  in  the  above  entitled 
case,  and  in  connection  with  his  petition  for  Writ 
of  Error  makes  the  following  assignments  of  error 
which  he  avers  occurred  upon  the  trial  of  the  above 
entitled  cause,  to-wit : 

I. 

The  Court  erred  upon  the  trial  of  said  cause  in 
admitting  in  evidence,  over  defendant's  objection, 
the  testimony  of  A.  S.  Hoonan  with  reference  to  the 
purchase  by  defendant  in  error  of  a  certain  draft  in 
the  sum  of  Twelve  Hundred  ($1,200.00)  Dollars 
from  the  United  States  National  Bank  at  Aberdeen, 
Washington,  on  February  11,  1911.  The  questions 
and  answers  put  to  and  made  by  said  witness  in 
this  connection  being  as  follows : 


(By  MR.  RIDDELL,  Assistant  U.  S.  District 
Attorney.) 

"My  name  is  A.  S.  Hoonan.  I  am  now  as- 
sistant cashier  of  the  U.  S.  National  Bank,  at 
Aberdeen,  Washington.  I  was  teller  in  that 
bank  on  February  11,  1911.  I  identify  my  sig- 
nature to  identification  No.  16. 

Q.  Tell  the  jury  the  circumstances  of  the 
execution  of  that  paper. 

MR.  LANGHORNE :  To  that  I  object  as 
absolutely  immaterial.  The  defendant  is  not 
charged  here  with  secreting  or  disposing  of  any 
money,  or  attempting  to  conceal  the  same  from 
his  trustee.  The  only  charge  contained  in  the 
indictment  is  that  he  concealed  real  estate  des- 
cribed therein.  The  testimony  is  therefore  in- 
competent, irrelevant  and  immaterial. 

THE  COURT :  The  only  charge  in  the  in- 
dictment is  the  secreting  of  the  particular  real 
estate  described.  Unless  the  jury  believes  that 
the  transaction  about  which  this  inquiry  is  made 
concerns  the  matter  charged  in  the  indictment, 
you  will  disregard  his  testimony.  The  objection 
overruled  and  exception  allowed. 

Q.     Tell    the    jury    the    circumstances    under 
which  that  draft  was  purchased. 

MR.  LANGHORNE:  I  renew  my  objec- 
tion. 

THE  COURT:     Objection  overruled. 

A.  As  I  recall  it,  Mr.  Lueders  came  into 
the  bank, 
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Q.     That  is  the  defendant? 

A.  Yes,  sir,  and  requested  currency.  I 
cannot  tell  you  the  exact  amount  he  asked  for, 
or  if  he  asked  for  any  amount,  and  that  he  was 
told  by  myself  that  I  was  not  in  possession  of 
that  amount  of  currency,  whereupon  he  asked 
for  a  draft  and  the  usual  questions,  of  course, 
were  asked  about  where  he  wanted  to  use  it  and 
in  whose  favor,  and  the  draft  was  written  out 
and  sold  to  Mr.  Lueders. 

Q.     And  this  is  the  draft? 

A.     This  is  the  draft. 

MR.  RIDDELL:  We  will  offer  that  in  evi- 
dence as  Plaintiff's  Exhibit  16. 

MR.  LANGHORNE :  Objected  to  for  the 
reasons  heretofore  stated. 

THE  COURT :     It  will  be  admitted. 
II. 

The  Court  further  erred  in  permitting  the 
witness,  Clyde  L.  Philliber,  a  clerk  in  the  bank 
of  Ladd  &  Tilton,  Portland,  Oregon,  to  testify 
over  the  objection  of  defendant  in  error,  to  the 
circumstances  attending  the  issuance  of  certain 
certificates  of  deposit  by  that  bank  in  favor  of 
one  E.  M.  Everitt.  The  testimony  is  as  follows : 
(By  MR.  RIDDELL,  Assistant  U.  S.  Attorney.) 

My  name  is  Clyde  L.  Philliber.  I  am  a  clerk 
in  the  bank  of  Ladd  &  Tilton,  Portland,  Oregon. 
Have  been  in  that  position  since  July,  1907. 
That  is  my  signature  (referring  to  Plaintiff's 
Identification  No.  17).   The  other  signature  is 
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that  of  Walter  M.  Cook,  Assistant  Cashier  of 
the  bank.  I  have  but  a  faint  recollection  of  the 
circumstances  pertaining  to  the  execution  of 
that  paper.  On  February  13,  1911,  Mr.  Cook 
came  to  my  window  with  a  draft  from  the  U. 
S.  National  Bank  of  Aberdeen  on  the  First 
National  Bank  of  Portland,  and  requested  that 
I  give  a  certificate  of  deposit  to  E.  M.  Everitt. 
As  I  remember  now,  I  was  very  busy  at  the  time 
and  Mr.  Cook,  the  assistant  cashier,  wrote  the 
certificate  and  had  me  sign  it  and  he  counter- 
signed it.  I  cannot  say  that  I  recognize  Plain- 
tiff's Exhibit  16,  but  it  has  my  stamp  upon  it. 
It  seems  to  have  passed  through  my  department 
in  payment  of  this  check  here.  (Plaintiff's 
Identification  17.) 

MR.  LANGHORNE :  To  all  of  this  we  ob- 
ject as  incompetent,  immaterial  and  irrelevant, 
and  for  the  reasons  given  in  opposition  to  the 
admission  of  the  testimony  of  Mr.  Hoonan. 

THE  COURT:  Objection  overruled  and 
exception  allowed. 

MR.  RIDDELL:  We  offer  in  evidence 
paper  marked  as  Plaintiff's  Identification  No. 
17. 

Mr.  LANGHORNE :  I  object  for  the  reas- 
ons heretofore  stated. 

THE  COURT:     It  will  be  admitted. 
III. 

The  Court  further  erred  in  permitting  de- 
fendant in  error  to  be  cross-examined  as  to  cer- 
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tain  testimony  alleged  to  have  been  given  by 
him  in  a  certain  proceeding  in  Chehalis  Coun- 
ty, Washington,  supplementary  to  execution, 
wherein  one  John  Forsgren  was  plaintiff  and  A. 
W.  Lueders,  plaintiff  in  error  herein,  was  de- 
fendant. The  testimony  related  to  what  the 
plaintiff  in  error  had  testified  to  concerning 
his  ownership  of  certain  real  estate  in  Winlock, 
Lewis  County,  Washington,  in  that  proceeding. 
The  questions  and  answers  put  to  and  made  by 
said  witness  in  this  connection  being  as  follows : 
(By  MR.  RIDDELL.) 

*  *  *  Yes,  I  remember  having  been 
summoned  in  supplementary  proceedings  in  the 
Forsgren  case  down  in  Chehalis  County,  before 
Judge  Mason  Irwin. 

Q.  Doctor,  you  were  asked  at  that  time, 
were  you  not,  whether  or  not  you  ever  resided 
at  Winlock? 

A.     Yes,  sir. 

Q.  And  you  were  asked  about  the  prop- 
erty :  "Have  you  ever  accumulated  any  proper- 
ty there  or  ever  owned  any  property  there?"  and 
you  answered  you  had  owned  some  property 
there? 

MR.  LANGHORNE :  I  object  to  this  line 
of  examination  on  the  ground  of  privilege  and 
upon  the  further  ground  that  it  is  not  cross-ex- 
amination ;  that  it  has  no  relevancy  whatever  to 
the  issue  now  on  trial. 


13 

THE    COURT:     Objection  overruled  and 
exception  allowed. 
A.     Yes,  sir. 

Q.  And  then,  Doctor,  weren't  you  asked 
this  question  and  wasn't  this  your  answer: 
''Did  you  ever  own  real  estate  there?"  and  didn't 
you  say,  "No,  sir?" 

MR.  LANGHORNE :  Objected  to  for  the 
reasons  heretofore  given. 

THE    COURT:     Objection  overruled. 
A.     I  do  not  recollect.    If  you  have  got  the 
evidence  there,  it  is  probably  so. 

Q.     And  then,  were  you  not  asked:     "Did 
you  ever  have  any  interest  in  any  real  estate 
there?"  and  didn't  you  say,  "No,  sir?" 
A.     I  do  not  know. 

Q.     And  then  weren't  you  asked  who  owned 
the  real  estate  on  which  the  hotel  stood,  and 
didn't  you  answer,  "E.  M.  Everitt  owns  that 
property"? 
A.     Yes. 

Q.  Now,  you  were  under  oath  there.  Doc- 
tor? 

A.     I  presume  so. 

Q.  Now,  tell  the  jury  why  you  have  sworn 
in  this  case  that  you  did  own  an  interest  in 
certain  real  estate  in  Winlock,  and  why  on  that 
occasion  you  swore  you  did  not. 

A.  Well,  if  I  did  that,  I  probably  thought 
I  was  being  asked  the  question  "Did  I  own  it," 
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to  which  I  can  consistently  and  truthfully  say 
"No."    I  say  that  today. 

Q.  Doctor,  I  asked  you  a  little  while  ago 
whether,  at  the  time  you  had  paid  Buege  for 
this  property  and  it  stood  in  the  name  of  Mrs. 
Reinhardt,  if  you  did  not  own  it  then.  Don't 
you  remember  my  asking  you  that  a  little  while 
ago,  and  don't  you  remember  saying  that  you 
did? 

A,     I  do  not  remember  now.    Possibly. 

Q.  Why,  Doctor,  on  that  occasion  down  in 
the  Superior  Court  in  Chehalis  County,  when 
you  were  up  on  supplementary  proceedings  and 
you  were  asked,  "Did  you  ever  have  any  interest 
in  real  estate  there?"  why  did  you  say  "No, 
sir"? 

A.  I  do  not  know  as  I  did  say  it.  If  I  did, 
that  is  the  way  I  took  it  and  construed  it  as  hav- 
ing any  interest.  I  had  no  interest  in  it  any 
more  than  the  furniture.    That  is  all. 

Q.  At  the  time  this  property  stood  in  the 
name  of  Mrs.  Reinhardt,  you  owned  it,  didn't 
you? 

A.     Yes. 

Q.  Then,  when  they  used  this  language, 
"Did  you  ever  have  any  interest  in  any  real  es- 
tate there?"  you  understood  that  language  to 
mean  "Have  you  any  interest  in  any  now?" 

A.     Possibly  I  did;  yes. 

Q.  And  weren't  you  asked  at  that  time  "Do 
you  recall  the  circumstances  of  buying  a  twelve 
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hundred  dollar  draft  February  8  in  the  name 
of  E.  M.  Everitt?"  and  didn't  you  answer,  '1 
bought  no  such  draft  as  that"? 

A.     Yes. 

Q.  And  weren't  you  asked,  "You  swear  you 
never  bought  such  a  draft  as  that?"  and  you  said 
"No."? 

A.     Yes,  that  is  what  I  said. 

Q.  And  they  asked  you  "From  the  U.  S. 
National  Bank?"  and  you  said — 

A.  Yes,  sir,  I  testified  that  I  only  owned 
some  furniture  in  a  hotel  in  Winlock.  The  man 
I  sold  it  to  went  bankrupt.  I  threw  him  into 
bankruptcy.  After  he  was  thrown  into  bank- 
ruptcy, Mr.  Benner,  of  Tacoma,  was  appointed 
trustee  and  he  sold  the  furniture  to  Miss  Ever- 
itt.    She  paid  eight  hundred  dollars  for  it. 

IV. 

The  Court  further  erred  in  permitting  the 
witness,  J.  A.  Cross,  to  testify  over  defendant's 
objection  as  to  what  plaintiff  in  error  testified  to 
in  a  certain  proceeding  had  and  held  in  the  Su- 
perior Court  of  Chehalis  County,  Washington, 
in  aid  of  proceedings  supplementary  to  execu- 
tion in  the  case  of  John  Forsgren,  Plaintiff,  vs. 
A.  W.  Lueders,  Defendant.  The  testimony  was 
introduced  for  the  alleged  purpose  of  impeach- 
ing the  testimony  of  defendant  in  error  given 
on  the  trial  of  this  action.  The  questions  and 
answers  put  to  and  made  by  said  witness  in  this 
connection  being  as  follows : 
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(By  MR.  RIDDELL,  Assistant  U.  S.  Attorney.) 

Q.     What  is  your  name? 

A.     J.  A.  Cross. 

Q.     What  is  your  business? 

A.     Court  reporter. 

Q.     Where? 

A.     Aberdeen,  Washington. 

Q.     Do  you  know  the  defendant? 

A.     I  do. 

Q.  Did  you  ever  see  him  or  know  whether 
or  not  he  testified  in  supplementary  proceedings 
before  Judge  Mason  Irwin? 

A.     He  did. 

Q.     Were  you  present? 

A.     I  was. 

Q.     Did  you  take  down  the  testimony? 

A.     I  did. 

Q.     Where  are  your  notes? 

A.     I  have  got  them  here. 

Q.  The  testimony  in  the  supplementary 
proceedings? 

A.  No,  I  could  not  locate  those  notes.  I 
misunderstood  your  question. 

Q.     Did  you  look  for  them? 

A.     Yes. 

Q.     And  you  are  unable  to  find  them? 

A.     Yes. 

Q.  I  show  you  that  paper  and  ask  you  if 
you  know  what  it  is? 

A.     This  is  a  transcript  of  the  defendant's 
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testimony  in  the  supplementary  proceedings  of 
A.  W.  Lueders. 

Q.     In  the  case  I  just  asked  you  about? 

A.     Yes. 

Q.     You  were  present? 

A.     I  was. 

Q.  How  did  you  get  this  transcript?  Who 
made  it? 

A.     I  did. 

Q.     Is  it  correct? 

A.     Yes. 

Q.  Can  you  testify  to  what  Lueders  said  at 
that  time  from  your  memory? 

A.     No. 

MR.  LANGHORNE:  What  was  your 
answer? 

A.     I  cannot. 

MR.  RIDDELL:  Can  you  by  refreshing 
your  recollections  from  this  transcript? 

A.     Yes,  sir. 

MR.  LANGHORNE:  You  have  no  inde- 
pendent recollection  of  what  he  testified  to  on 
that  trial? 

A.     I  have  not. 

MR.  LANGHORNE:  The  only  means  you 
have  of  knowing  is  by  reference  to  a  transcript 
of  your  notes  taken  at  the  time? 

A.     That  is  all. 

MR.  LANGHORNE :  I  object  to  the  testi- 
mony as  absolutely  incompetent.     The  witness 
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has  no  recollection  whatever  of  what  defendant 
testified  to  at  that  time. 

THE  COURT:  Objection  overruled  and 
exception  allowed. 

MR.  RIDDELL:  I  will  ask  you  to  refresh 
your  memory  by  referring  to  that  transcript 
and  stating  whether  or  not  Dr.  Lueders  was 
asked  whether  he  resided  in  Winlock,  Washing- 
ton? 

MR.  LANGHORNE:  Will  you  refresh 
your  recollection  or  are  you  just  testifying  from 
the  transcript?  Does  the  transcript  recall  to 
your  mind  affirmatively  now  what  he  testified 
to? 

A.     No. 

MR.  LANGHORNE:  We  renew  our  ob- 
jection. 

THE  COURT:  Do  you  care  to  examine 
further  on  qualifications? 

MR.  RIDDELL:  After  looking  at  the 
transcript,  are  you  able  to  swear  to  what  the 
doctor  testified? 

A.  I  am  able  to  testify  that  this  is  a  tran- 
script of  the  notes  taken  at  the  time,  but  by 
reference  to  this  transcript  I  cannot  state  that 
he  testified  to  this.  I  haven't  any  recollection  of 
him  testifying  to  it. 

Q.     That  is,  you  have  not  in  your  own  mind? 

A.     No,  sir. 

Q.     Do  you  know  that  is  correct? 

A.     I  do. 
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Q.     Do  you  swear  that  it  is  correct? 

A.  I  will  swear  that  it  is  a  correct  tran- 
script. 

THE  COURT:  Objection  overruled  and 
exception  allowed. 

MR.  RIDDELL:  Did  he  state  at  that  time 
— was  he  asked  at  that  time  whether  he  resided 
at  Winlock  and  he  answered  "yes"? 

A.     Yes. 

Q.  Was  he  asked  if  he  ever  owned  any  pro- 
perty and  he  stated  "yes"? 

A.     He  did. 

Q.  Was  he  asked  at  that  time  "Did  you  ever 
own  any  real  estate  there"?  and  he  said,  "No, 
sir"? 

A.     He  did. 

Q.  Was  he  asked,  "Did  you  ever  have  any 
interest  in  any  real  estate  there?"  and  did  he 
say,  "No,  sir"? 

A.     He  did. 

V. 

The  Court  further  erred  in  denying  defend- 
ant's motion  to  set  aside  the  verdict  and  grant 
a  new  trial  on  the  ground  that  the  testimony 
failed  to  show  that  defendant  in  error  was 
guilty  of  the  crime  charged  in  the  indictment,  or 
of  any  crime. 
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ARGUMENT. 

Some  of  the  questions  arising  out  of  the  assign- 
ments of  error  1,  2,  3  and  4  can  be  grouped  and 
argued  together.  The  indictment,  which  consists  of 
one  count,  charges  that  the  plaintiff  in  error  did  on 
the  23rd  day  of  February,  1912,  commit  the  crime  of 
concealing  from  his  trustee  in  bankruptcy  certain 
described  real  estate  situated  in  Morrow  county, 
Oregon.  The  manner  or  method  of  concealment  is 
not  set  forth  in  the  indictment.  The  lower  court  con- 
cluded that  the  indictment  was  good  as  against  a 
demurrer,  but  required  the  District  Attorney  to  fur- 
nish defendant  with  Bill  of  Particulars,  setting  forth 
the  method  or  manner  adopted  by  plaintiff  in  error 
in  concealing  the  property  from  his  trustee  in  bank- 
ruptcy. The  Bill  of  Particulars  so  furnished  set 
forth  that  plaintiff  in  error  concealed  the  property 
described  in  the  indictment  by  carrying  the  same  in 
the  name  of  one  E.  Maude  Everitt.  This  is  as  far 
as  the  Bill  of  Particulars  went.  On  the  trial  in  the 
lower  court,  the  Government,  over  the  objection  of 
counsel  for  the  plaintiff  in  error,  was  permitted  to 
show  that  on  February  11,  1911,  some  six  weeks 
prior  to  the  filing  of  the  petition  in  bankruptcy,  and 
more  than  one  year  prior  to  the  appointment  of  the 
trustee  in  bankruptcy,  plaintiff  in  error  purchased 
a  draft  in  the  sum  of  $1,200.00  from  the  United 
States  National  Bank  at  Aberdeen,  and  further  per- 
mitted proof  that  on  February  13,  1911,  two  days 
later,  plaintiff  in  error  deposited  the  proceeds  of  this 
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draft  in  the  Ladd  &  Tilton  Bank  at  Portland,  Oregon. 
The  draft  was  purchased  in  the  name  of  E.  Maude 
Everitt  and  the  certificate  of  deposit  taken  out  in  her 
name.  It  was,  of  course,  the  contention  of  the  Gov- 
ernment that  the  money  represented  by  the  draft 
was  the  property  of  the  plaintiff  in  error,  and  the 
inevitable  tendency  of  such  testimony  was  to  show 
that  he  was  guilty  of  another  and  distinct  crime  than 
the  one  alleged  in  the  indictment,  and  to  prejudice  the 
jury  against  him  and  his  defense.  The  objection  of 
counsel  for  plaintiff  in  error  to  this  line  of  testimony 
was  overruled  by  the  trial  judge  in  the  following 
language. 

"The  only  charge  in  the  indictment  is  the 
secreting  of  the  particular  real  estate  described. 
Unless  the  jury  believes  the  transaction  about 
which  this  inquiry  is  made  concerns  the  matter 
charged  in  the  indictment,  you  will  disregard 
the  testimony."  (Tr.,  p.  46). 

With  all  due  deference  to  the  learned  trial  judge, 
we  wish  to  observe  that  the  law  makes  it  his  duty  and 
not  that  of  the  jury  to  pass  upon  competency,  mater- 
iality and  relevancy  of  testimony.  He  can't  shirk 
that  duty  in  the  novel  manner  adopted  by  him  in  this 
case.  However,  the  error  in  admitting  this  line  of 
evidence  did  not  stop  with  the  testimony  of  Hoonan 
and  Philliber.  While  the  plaintiff  was  on  the  stand 
he  admitted  that  prior  to  the  making  of  the  deed 
from  Mrs.  Reinhardt  to  Miss  Everitt  he  owned  the 
real  estate  described  in  that    deed.      While   under 
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cross-examination  and  over  our  objection,  the  Dis- 
trict Attorney  was  permitted  to  question  the  defend- 
ant as  to  whether  or  not  in  a  certain  proceeding  in 
the  Superior  Court  of  Chehalis  County,  Washington, 
wherein  one  Forsgren  was  plaintiff,  and  plaintiff  in 
error  was  defendant,  he  testified  that  he  never  did 
own  any  interest  in  this  particular  real  estate  des- 
cribed in  the  deed  from  Reinhardt  to  Everitt.  And 
in  rebuttal  he  also  permitted  the  government  to  have 
read  to  the  jury  a  transcript  of  his  testimony  in  that 
proceeding,  from  which  transcript  it  would  appear 
that  plaintiff  in  error  had  testified  that  he  never 
owned  any  real  estate  at  Winlock.  The  unmistak- 
able drift  of  this  testimony  was  for  the  sole  purpose 
of  leading  the  jury  to  believe  that  plaintiff  in  error 
was  guilty  of  the  crime  of  perjury.  Had  the  plaintiff 
in  error  ever  testified  in  any  former  proceeding  that 
he  had  owned,  or  did  own  an  interest  in  the  real  es- 
tate in  Winlock,  and  had  on  trial  of  this  action  testi- 
fied to  the  contrary,  then  it  would  have  been  permis- 
sible to  have  impeached  him  by  showing  that  at  a 
different  time  and  place  he  had  admitted  owning  an 
interest  in  the  real  estate  in  Winlock,  and  it  could 
not  have  been  successfully  argued  that  because  the 
tendency  of  such  testimony  was  to  show  that  plaintiff 
in  error  had  committed  the  crime  of  perjury  that  the 
testimony  would  be  inadmissible.  But,  under  the  cir- 
cumstances, there  was  no  occasion  or  reason  whatso- 
ever for  introducing  in  evidence  a  statement  made 
under  oath  by  the  plaintiff  in  error  that  he  never 
owned  any  interest  in  the  real  estate  in  Winlock.  As 
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we  have  said,  plaintiff  in  error,  upon  trial  of  the  pres- 
ent action,  admitted  that  he  had  once  owned  an  inter- 
est in  this  real  estate,  and  as  to  whether  or  not  he  had 
at  any  other  time  and  place,  made  a  contrary  state- 
ment was  entirely  collateral  and  irrelevant  to  the 
present  inquiry.  A  variant  statement,  in  order  to  be 
admissible  for  the  purpose  of  impeachment,  must  be 
relevant  to  the  matter  at  issue  in  the  cause  on  trial. 

10  Ency.  R  &  P.,  p.  294,  ___  Ed.; 

U.  S.  vs.  Hughes,  34  Fed.  732; 

U.  S.  vs.  White,  5  Cranch  C.  C,  38;  Fed.  Cas. 

No.  16675. 
Sconce  vs.  Henderson,  102  111.  376; 
Peck  vs.  Parchen,  52  Iowa,  46 ;  2  N.  W.,  597. 
Smitson  vs.  Southern  Pacific  Co.,  37  Oreg. 

74;  60  Pac,  907. 
State  vs.  Davidson,  70  N.  W.  879 ; 
Alger  vs.  Castle,  17  Atl.,  727 ; 
People  vs.  Cole,  59  Pac,  984 ; 
State  vs.  Irwin,  71  Pac,  608 ; 
Butler  vs.  Cooper,  42  Pac,  839; 
Com.  vs.  McLaughlin,  122  Mass.,  449 ; 
Curran  vs.  Percival,  21  Neb.,  434 ;  32  N.  W., 

213; 
Patterson  vs.  Wilson,  8  S.  E.,  341 ; 
Williams  vs.  Culver,  39  Oreg.,  337 ;  64  P.  763. 
Shephard  vs.  State,  59  N.  W.,449 ; 
Merchants  Life  Ass'n  vs.  Yoakum,  98  Fed., 

251;  39  C.  C.  A.  56; 
Steen  vs.  Santa  Clara  Valley  M.  &  L.  Co.,  66 

Pac,  321 ; 
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Stalcup  vs.  State,  146  Ind.,  270;  45  N.  E.  334; 
Murphy  vs.  Backer,  67  Minn.,  510;  70  N.  W. 

799. 
People  vs.  Ryan,  8  N.  Y.  S.,  241. 

That  the  admission  of  the  testimony  of  Hoonan, 
Philliber  and  Cross  had  a  tendency  to  prove  that  the 
plaintiff  in  error  was  guilty  of  crimes  other  than  the 
crime  alleged  in  the  indictment,  and  that  that  was 
the  sole  purpose  of  the  testimony  is  too  plain  for 
argument.  Its  admission  was  error  of  the  most  pois- 
onous kind.  The  general  rule  is  that  on  a  prosecution 
for  a  particular  crime,  evidence  which  in  any  manner 
shows  or  tends  to  show  that  the  accused  has  commit- 
ted another  crime  wholly  independent  of  that  for 
which  he  is  on  trial,  even  though  it  be  a  crime  of  the 
same  sort,  is  irrelevant  and  inadmissible. 

Com.  vs.  Campbell,  155  Mass.,  537,  30  N.  E. 

72; 
Com.  vs.  Jackson,  132  Mass.,  16. 
Com.  vs.  Campbell,  83  Am.  Dec,  705 ; 
People  vs.  Robertson,  89  N.  W.,  340 ; 
Brown  vs.  State,  72  Miss.,  997;  17  So.  278. 
Boyd  vs.  U.  S.,  142  U.  S.,  450,  12  S.  Ct.  292, 

35L.  Ed.  1077; 
People  vs.  Arlington,  55  Pac,  1003; 
People  vs.  Jones,  32  Cal.,  80; 
Underhill  on  Crim.  Ev.,  Sec.  88; 
Wharton,  Crim.  Ev.,  9th  Ed.,  Sec.  48; 
Abbott,  Trial  Briefs,  Crim.  Trials,  Sec.  598. 

"The  general  rule  of  evidence  applicable  to 
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criminal  trials  is  that  the  state  cannot  prove 
against  the  defendant  any  crime  not  alleged  in 
the  indictment,  either  as  a  foundation  for  a  sep- 
arate punishment  or  as  aiding  the  proofs  that  he 
is  guilty  of  the  crime  charged." 

Bishop  New  Crim.  Pro.  Section  1120. 

In  Coleman  vs.  People,  55  N.  Y.,  81,  it  is  laid 
down  as  follows : 

"The  general  rule  is  against  receiving  evi- 
dence of  another  offense.  A  person  cannot  be 
convicted  of  one  offense  upon  proof  that  he  has 
committed  another,  however  persuasive  in  a 
moral  point  of  view  such  evidence  may  be.  It 
would  be  easier  to  believe  a  person  guilty  of  one 
crime  if  it  was  known  that  he  had  committed 
another  of  similar  character,  or,  indeed  of  any 
character;  but  the  injustice  of  such  a  rule  in 
courts  of  justice  is  apparent.  It  would  lead  to 
convictions  upon  the  particular  charge  made  by 
proof  of  other  acts  in  no  way  connected  with  it, 
and  to  unite  evidence  of  several  offenses  to  pro- 
duce conviction  for  a  single  one." 

In  People  vs.  Shea,  147  N.  Y.,  78,  41  N.  E.,  505, 
the  rule  is  thus  stated : 

"The  impropriety  of  giving  evidence  show- 
ing that  the  accused  had  been  guilty  of  other 
crimes,  merely  for  the  purpose  of  thereby  infer- 
ring his  guilt  of  crime  for  which  he  is  on  trial, 
may  be  said  to  have  been  assumed  and  consis- 
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tently  maintained  by  the  English  courts  ever 
since  the  common  law  has  itself  been  in  exis- 
tence. Two  antagonistic  methods  for  the  judic- 
ial investigation  of  crime  and  the  conduct  of 
criminal  trials  have  existed  for  many  years. 
One  of  these  methods  favors  this  kind  of  evi- 
dence in  order  that  the  tribunal  which  is  engag- 
ed in  the  trial  of  the  accused  may  have  the  benefit .  • 
of  the  light  to  be  derived  from  a  record  of  the 
whole  past  life  of  the  accused,  his  tendencies,  his 
nature,  his  associates,  his  practices,  and,  in  fine, 
all  the  facts  which  go  to  make  up  the  life  of  a 
human  being.  This  is  the  method  which  is  pur- 
sued in  France,  and  it  is  claimed  that  entire  jus- 
tice is  more  apt  to  be  done  where  such  course  is 
pursued  than  where  it  is  omitted.  The  common 
law  of  England,  however,  has  adopted  another, 
and,  so  far  as  the  party  accused  is  concerned, 
a  much  more  merciful  doctrine.  By  that  law 
the  criminal  is  to  be  presumed  innocent  until  his 
guilt  is  made  to  appear  beyond  a  reasonable 
doubt  to  a  jury  of  twelve  men.  In  order  to  prove 
his  guilt  it  is  not  permitted  to  show  his  former 
character,  or  to  prove  his  guilt  of  other  crimes, 
merely  for  the  purpose  of  raising  a  presumption 
that  he  who  would  commit  them  would  be  more 
apt  to  commit  the  crime  in  question." 

The  Supreme  Court  of  Mass.  in  Com.  vs.  Jackson, 
132  Mass.,  16,  has  said: 

"The  objections  to  the  admission  of  evidence 
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as  to  other  transactions,  whether  amounting  to 
indictable  crimes  or  not,  are  very  apparent. 
Such  evidence  compels  the  defendant  to  meet 
charges  of  which  the  indictment  gives  him  no  in- 
formation, confuses  him  in  his  defense,  raises  a 
variety  of  issues  and  thus  divides  the  attention 
of  the  jury  from  the  one  immediately  before  it, 
and,  by  showing  the  defendant  to  have  been  a 
thief  on  other  occasions,  creates  a  prejudice 
which  may  cause  injustice  to  be  done  him." 

In  Shaffner  vs.  Com.,  72  Pa.,  60, 13  Am.  Rep.  649, 
the  rule  is  thus  enunciated : 

"It  is  the  general  rule  that  a  distinct  crime 
unconnected  with  that  laid  in  the  indictment 
cannot  be  given  in  evidence  against  a  prisoner. 
It  is  not  proper  to  raise  a  presumption  of  guilt 
on  the  ground  that  his  having  committed  one 
crime,  the  depravity  there  exhibited  makes  it 
likely  he  would  commit  another.  Logically,  the 
commission  of  an  independent  offense  is  not 
proof  in  itself  of  a  commission  of  another  crime. 
Yet  it  cannot  be  said  to  be  without  influence  on 
the  mind,  for  certainly  if  one  be  shown  to  be 
guilty  of  another  crime  equally  heinous,  it  will 
prompt  a  more  ready  belief  that  he  might  have 
committed  the  one  with  which  he  is  charged.  It 
therefore  predisposes  the  minds  of  the  jurors  to 
believe  the  prisoner  guilty." 

Such  is  the  general  rule.    There  are  certain  ex- 
ceptions, however,  to  this  rule,  which  cannot  always 
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be  stated  with  categorical  precision.  Generally 
speaking,  evidence  of  other  crimes  is  competent  to 
prove  the  specific  crime  charged  v^hen  it  tends  to 
establish  motive,  intent,  the  absence  of  mistake  or 
accident,  a  common  scheme  or  plan  embracing  the 
commission  of  two  or  more  crimes  so  relating  to  each 
other  that  proof  of  one  tends  to  establish  the  others. 

Wharton  Grim.  Ev.,  10th  Ed.,  Sec.  31; 

Did  the  admission  of  the  evidence  complained  of 
fall  within  any  of  the  recognized  exceptions  to  the 
general  rule?  To  state  the  question  is  to  argue  it. 
No  fact,  which,  on  principle  of  sound  logic,  does  not 
sustain  or  impeach  a  pertinent  hypothesis,  unless 
otherwise  provided  by  some  positive  prescription  of 
law,  should  be  admitted  as  evidence  on  a  trial.  The 
reasons  for  this  rule  are  obvious.  The  sixth  amend- 
ment to  the  Federal  Gonstitution  provides  that  the 
accused  ''shall  be  informed  of  the  nature  and  cause 
of  the  accusation."  To  admit  evidence  of  collateral 
facts  is  to  oppress  the  accused  by  trying  him  on 
charges,  the  nature  and  cause  of  which  he  has  not 
been  informed  and  which  he  has  made  no  preparation 
to  meet,  and  by  prejudicing'the  jury  against  him  by 
making  prima  facie  proof  of  alleged  offenses  that 
he  is  not  prepared  to  disprove,  or  by  proving  certain 
facts  from  which  an  inference  may  arise  that  the 
accused  has  been  guilty  of  some  other  crime  than  the 
one  charged  in  the  indictment.  As  was  well  said  by 
the  Supreme  Gourt  of  Wisconsin,  in  State  vs.  Paul- 
son, 118  Wis.,  89,  94  N.  W.,  771 : 
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"From  the  time  when  advancing  civilization 
began  to  recognize  that  the  purpose  and  end  of  a 
criminal  trial  is  as  much  to  discharge  the  inno- 
cent accused  as  to  punish  the  guilty,  it  has  been 
held  that  evidence  against  him  should  be  confin- 
ed to  the  very  offense  charged,  and  that  neither 
general  bad  character,  nor  commissions  of  other 
specific,  disconnected  acts,  whether  criminal  or 
merely  meretricious,  could  be  proved  against 
him.  This  was  predicated  on  the  fundamental 
principle  of  justice  that  the  bad  man,  no  more 
than  the  good,  ought  to  be  convicted  of  a  crime 
not  committed  by  him." 

Now,  if  the  testimony  relative  to  the  purchase 
of  the  twelve  hundred  dollar  draft  from  the  U.  S. 
National  Bank  at  Aberdeen,  and  its  subsequent  de- 
posit in  the  banking  house  of  Ladd  &  Tilton,  at  Port- 
land, Oregon,  was  not  designed  to  show  that  plaintiff 
in  error  was  guilty  of  another  and  distinct  crime 
than  the  one  laid  in  the  indictment,  then  what  was 
its  purpose?  What  relevancy  did  such  testimony 
have  to  the  issue  arising  out  of  the  charge  laid  in  the 
indictment?  The  draft  was  purchased  on  February 
11,  1911,  six  weeks  before  plaintiff  in  error  filed  his 
petition  to  be  adjudicated  a  bankrupt  and  more  than 
one  year  before  the  appointment  of  the  trustee  in 
bankruptcy.  So  far  as  the  record  in  this  case  dis- 
closes, plaintiff  in  error  was  not  contemplating 
bankruptcy  at  the  time  of  the  purchase  of  the  draft 
in  question.     Neither  was  he  contemplating  a  sale 
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or  exchange  of  the  Winlock  property,  conceding,  for 
the  sake  of  argument,  that  he  controlled  the  title 
thereto,  but,  on  the  contrary,  the  testimony  of  P.  E. 
Alvord  (Tr.,  pp.  27-28-29)  and  Dr.  Winnard  (Tr., 
p.  39)  affirmatively  shows  that  the  exchange  of  the 
two  properties  was  never  broached  until  May  of 
1911,  some  three  months  subsequent  to  the  purchase 
of  the  twelve  hundred  dollar  draft.  Thus  a  perfect- 
ly innocent  transaction  was  cloaked  in  the  guise  of  a 
crime  and  paraded  before  the  jury  for  the  sinister 
purpose  of  awakening  a  prejudice  against  him  that 
was  futile  to  try  to  overcome.  And  the  same  pur- 
pose was  also  served  when  the  lower  court  permitted 
testimony  to  show  that  plaintiff  in  error  had  at  a 
previous  time  and  place  testified  that  he  never  own- 
ed any  interest  in  the  Winlock  realty.  Instead  of 
confining  the  proof  to  the  crime  charged  in  the  in- 
dictment, namely,  concealing  of  certain  real  estate 
from  his  trustee  in  bankruptcy,  plaintiff  in  error 
was  tried  for  the  alleged  offense  of  concealing  twelve 
hundred  dollars  in  money  from  his  trustee  in  bank- 
ruptcy, and  also  tried  for  the  alleged  crime  of  per- 
jury. Not  the  slightest  attempt  was  made  on  the 
part  of  the  government  to  show  that  plaintiff  in  error 
was  in  possession  of  the  sum  of  twelve  hundred  dol- 
lars after  he  was  adjudged  a  bankrupt,  but,  on  the 
contrary,  contented  itself  with  showing  that  some 
weeks  prior  to  his  adjudication  of  bankruptcy  he 
purchased  a  draft  at  Aberdeen  calling  for  the  pay- 
ment of  the  sum  of  twelve  hundred  dollars  and  after- 
wards took  the  draft  to  Portland  and  deposited  the 
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same  in  a  bank  in  that  city,  receiving  in  exchange  a 
certificate  of  deposit  calling  for  a  like  amount  of 
money.  The  testimony,  of  course,  shows  that  the 
draft  was  purchased  in  the  name  of  Miss  Everitt 
and  the  certificate  of  deposit  was  in  her  name,  but 
the  theory  of  the  government  was  that  the  money 
represented  by  the  draft  and  the  certificate  of  deposit 
belonged  to  plaintiff  in  error.  What  relevancy  this 
testimony  had  to  the  main  issue  is  beyond  the  com- 
prehension of  the  writer.  Its  admission  finds  no 
support  in  the  text  books  or  the  decisions. 

In  Jordan  vs.  Osgood,  109  Mass.,  457,  in  the  trial 
of  an  action  which  presented  the  issue  whether  the 
defendant  obtained  the  goods  from  the  plaintiff  by 
fraudulent  representations,  and  also  the  issue 
whether  he  obtained  the  goods  intending  at  the  time 
not  to  pay  for  them,  it  was  held  that  evidence  of  other 
frauds  committed  by  the  defendant  about  the  time 
of  obtaining  the  goods  and  making  the  alleged  repre- 
sentation was  not  admissible  upon  either  issue  unless 
it  appeared  that  such  frauds  and  the  obtaining  of  the 
goods  in  question  were  parts  of  one  fraudulent 
scheme  committed  in  the  pursuance  of  a  common  pur- 
pose.   In  that  case  the  court  said : 

"The  fact  that  a  defendant  has  committed  a 
similar  but  distinct  crime  or  fraud  is  not  com- 
petent to  prove  that  he  committed  the  particular 
crime  or  fraud  with  which  he  is  charged.  It  has 
no  tendency  to  prove  the  proposition  to  be  estab- 
lished by  the  plaintiffs,  but  is  equally  consistent 
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with  an  affirmative  or  negative  decision  of  that 
proposition.  The  effect  of  such  proof  may  be  to 
produce  such  a  state  of  mind  in  the  jury  to  whom 
it  is  addressed,  that  a  less  weight  of  testimony 
satisfied  them  than  would  otherwise  be  neces- 
sary to  produce  conviction,  but  it  does  not  direct- 
ly tend  to  prove  or  disprove  the  matter  in  dis- 
pute. The  admission  of  such  evidence  would  in- 
troduce a  multiplicity  of  collateral  issues  cal- 
culated to  withdraw  the  attention  of  the  jury 
from  the  real  issues  in  the  case;  and  it  would 
operate  unjustly  to  the  defendant,  as  it  requires 
him  to  explain  his  transactions  with  others 
without  any  notice  or  opportunity  for  prepar- 
ation." 

In  State  vs.  Bokien,  14  Wash.,  403,  in  which  the 
defendant  was  charged  with  obtaining  goods  under 
false  pretenses  by  means  of  a  check  drawn  on  a  bank 
in  which  he  had  no  funds,  the  state  was  permitted, 
over  the  objection  of  defendant,  to  introduce  in 
evidence  several  checks  drawn  by  him  prior  to  the 
date  of  the  one  in  question,  and  to  prove  that  they  had 
been  presented  to  the  bank  by  the  persons  to  whom 
they  were  given  and  were  not  paid  because  the  de- 
fendant had  no  funds  on  deposit  and  the  defendant 
knew  that  payment  thereof  had  been  refused.  In 
holding  the  admission  of  this  testimony  constituted 
a  reversible  error,  the  Supreme  Court  of  Washington 
said : 

''There  was  no  connection  whatever  between 
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the  several  transactions  which  were  permitted  to 
be  shown  and  that  for  which  the  defendant  was 
being  tried,  and  the  evidence  objected  to  was 
therefore  incompetent  for  any  purpose.  We  are 
of  course  aware  there  are  exceptions  to  the  gen- 
eral rule  that  it  is  not  competent  to  show  the 
commission  of  another  distinct  crime  by  the  de- 
fendant for  the  purpose  of  proving  that  he  is 
guilty  of  the  crime  charged,  but  we  are  of  the 
opinion  that  the  evidence  here  admitted  does  not 
come  within  any  of  the  exceptions  *  *  * 
The  evidence  was  not  competent  to  prove  the 
intent  of  the  defendant  in  the  particular  trans- 
action mentioned  in  the  information  for  the 
reason  that  it  did  not  logically  or  legitimately 
show  that  he  intended  to  defraud  Sharick  be- 
cause he  had  defrauded  other  parties  at  various 
times  previously.  It  was  not  competent  for  the 
purpose  of  showing  defendant's  motive,  for  that 
as  well  as  his  intent,  would  be  inferred  from  his 
acts.  The  question  of  mistake  was  not  involved 
in  the  case  and  the  previous  transactions  of  the 
defendant,  which  were  permitted  to  be  shown, 
no  more  form  a  part  of  a  single  scheme  than  the 
several  larcenies  of  a  thief;  and  it  certainly 
would  not  be  competent  in  order  to  show  that 
one  had  stolen  certain  property  to  prove  that  he 
committed  larceny  at  a  previous  time.  The  evi- 
dence as  to  these  facts  which  were  not  mention- 
ed in  the  information  must  have  been  greatly 
prejudicial  to  the  defendant,  for  it  in  effect  com- 
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pelled  him,  without  previous  notice,  to  acquit 
himself  of  at  least  seven  distinct  offenses  in  ad- 
dition to  the  one  with  which  he  was  directly 
charged." 

In  People  vs.  Schweitzer,  23  Mich.,  301,  the 
learned  judge  who  delivered  the  opinion  of  the  court 
said: 

*'We  see  no  legal  ground  upon  which  the  wit- 
ness Dunphy  could  have  been  allowed  to  testify 
to  the  commission  by  the  defendant  of  another 
and  distinct  larceny  from  that  for  which  he  was 
on  trial.  The  general  rule  is  well  settled  that 
the  prosecution  are  not  allowed  to  prove  the 
commission  of  another  and  distinct  offense, 
though  of  the  same  kind  with  that  charged,  for 
the  purpose  of  rendering  it  more  probable  in 
the  minds  of  the  jury  that  he  committed  the  of- 
fense for  which  he  is  on  trial;  and  this  would 
be  the  natural  and  inevitable  effect  upon  the 
minds  of  the  jury,  of  the  admission  of  such  evi- 
dence, on  whatever  ground  or  pretense  it  might 
be  admitted,  and  the  defendant  would  thus  be 
prejudiced  on  the  trial  of  the  offense  charged, 
by  proof  which  he  has  no  reason  to  anticipate,  of 
an  offense  for  which  he  is  not  on  trial,  and  to 
which,  when  properly  called  upon  to  defend,  he 
may  have  a  perfect  defense." 

In  Boyd  vs.  U.  S.,  35  L.,  Ed.  1077,  the  Supreme 
Court  of  the  United  States  reversed  a  conviction  for 
murder  because  of  the  erroneous  admission  of  testi- 
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mony  designed  to  show  that  the  defendant  had  been 
guilty  of  several  robberies  committed  prior  to  the 
day  of  the  alleged  murder.  The  admissibility  of  the 
evidence  was  attempted  to  be  sustained  on  grounds 
discussed  in  the  opinion  on  page  1078  of  the  reported 
case.  In  holding  the  admission  of  this  testimony 
erroneous  the  court  said : 

"Whether  Standley  robbed  Brinson  and 
Mode,  and  whether  he  and  Boyd  robbed  Hall 
were  matters  wholly  apart  from  the  inquiry  as 
to  the  murder  of  Dansby.  They  were  collateral 
to  the  issue  to  be  tried.  No  notice  was  given  by 
the  indictment  of  the  purpose  of  the  government 
to  introduce  proof  of  them.  They  afford  no  legal 
presumption  or  inference  as  to  the  particular 
crime  charged.  Those  robberies  may  have 
been  committed  by  the  defendants  in  March  and 
yet  they  may  have  been  innocent  of  the  murder 
of  Dansby  in  April.  Proof  of  them  only  tended 
to  prejudice  the  defendants  with  the  jurors,  to 
draw  their  minds  away  from  the  real  issue,  and 
to  produce  the  impression  that  they  were 
wretches  whose  lives  were  of  no  value  to  the 
community  and  who  were  not  entitled  to  the  full 
benefit  of  the  rules  prescribed  by  law  for  the 
trial  of  human  beings  charged  with  crime." 

In  Marshall  vs.  U.  S.,  197  Fed.,  511,  defendant 
was  indicted  of  devising  a  scheme  to  defraud  and 
using  the  U.  S.  mail  in  furtherance  thereof.  On  the 
trial  the  government  was  permitted  to  introduce 
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testimony  tending  to  show  that  defendant  had  en- 
gaged in  other  similar  schemes.  In  holding  that  this 
testimony  was  inadmissible,  the  Circuit  Court  of  the 
United  States  for  the  second  circuit  said: 

"In  order  to  prove  guilty  intent  the  govern- 
ment introduced  testimony  showing  the  defend- 
ant's connection  with  another  similar  scheme. 
The  admission  of  such  testimony  is  an  exception 
to  the  general  rule.  It  is  allowed  where  a  guilty 
intent  must  be  shown,  to  meet  the  presumption 
of  accident  or  mistake.  Such  is  the  case  of  pass- 
ing counterfeit  money,  or  filing  undervaluing 
invoices  'with  intent  to  evade'  the  custom  laws 
or  making  representation  'with  intent'  to  obtain 
property  thereby.  When  the  government  has 
proved  that  the  defendant  has  passed  counter- 
feit coin,  or  has  filed  an  undervaluing  invoice, 
or  has  made  false  representations,  the  case  is  not 
fully  made  out.  Every  one  of  these  things  might 
be  done  innocently  in  one  instance,  but  hardly 
in  many  instances.  The  exception  ought  not  to 
be  extended.  Such  testimony  certainly  preju- 
dices the  defendant  even  if  the  court  charges 
the  jury  that  it  is  admitted  only  to  show  intent. 
It  is  not  needed  in  the  case  of  a  scheme  to  de- 
fraud. It  would  be  impossible  to  find  the  exis- 
tence of  a  scheme  to  defraud  without  finding 
also  the  fraudulent  intent  of  the  person  who  de- 
vised it.  The  moment  the  fraudulent  scheme  is 
established,  there  is  no  necessity  for  resorting  to 
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other  transactions,  as  in  the  excepted  cases 
mentioned.  No  one  can  have  an  innocent  intent 
in  devising  a  fraudulent  scheme." 

II. 

Another  objection  to  the  reception  of  the  evidence 
complained  of  is  grounded  upon  the  proposition  that 
the  bill  of  particulars  v^hich  the  lower  court  required 
the  government  to  furnish  plaintiff  in  error  failed 
to  apprise  defendant  that  he  would  be  confronted 
with  this  species  of  evidence  upon  the  trial.  It  is  a 
well  grounded  rule  that  on  prosecution  for  crime  the 
court  will  limit  the  government  in  its  evidence  to 
those  facts  set  forth  in  the  bill  of  particulars. 

U.  S.  vs.  Adams  Ex.  Co.,  119  Fed.,  240; 
Regent  vs.  People,  96  111.,  App.,  189; 
Young  vs.  State,  26  Ohio  Cir.  Ct.  R.,  747. 

"Another  object  of  a  bill  of  partculars  is  to 
prevent  surprise  on  the  trial  by  furnishing  that 
information  which  a  reasonable  man  would  re- 
quire respecting  the  matters  against  which  he 
is  called  to  defend  himself :  and  by  thus  limiting 
the  generality  of  the  pleadings  its  effect  is  to 
confine  the  proof  to  the  particulars  specified." 

3  Ency.  of  P.  &  P.,  pp.  519-20  and  authorities 
there  cited. 

'Traud  in  criminal  prosecutions  cannot  be 
proved  by  evidence  not  within  the  scope  of  a  bill 
of  particulars  furnished." 
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McDonald  vs.  People,  126  111.  150,  9  Am.  St. 

Rep.  547;  18  N.E.  817. 
See  also:    Dudley  vs.  Duval,  29  Wash.,  528; 
1  Bishop  New  Crim.  Pro.,  p.  643; 
State  vs.  Van  Pelt,  49  S.  E.,  177. 


III. 


The  action  of  the  court  in  permitting  the  witness 
Cross  to  contradict  the  testimony  of  plaintiff  in  er- 
ror by  reading  from  a  transcript  of  his  testimony 
given  in  the  supplemental  proceedings  in  the  case  of 
Forsgren  vs.  Lueders,  was  palpably  erroneous.  The 
witness,  Cross,  testified  that  he  had  no  independent 
recollection  whatsoever  of  what  plaintiff  in  error 
testified  to  in  that  proceeding  and  that  a  reference 
to  the  testimony  would  not  in  any  manner  refresh 
his  recollection.  Notwithstanding  this  positive 
statement  of  the  government's  witness,  the  lower 
court,  over  the  protest  and  objection  of  counsel  for 
plaintiff  in  error,  permitted  Cross  to  read  from  his 
transcript  the  purported  testimony  of  plaintiff  in 
error  in  the  proceeding  hereto  referred  to.  This 
very  question  has  twice  been  before  the  Supreme 
Court  of  the  State  of  Washington.  In  case  of  State 
vs.  Freidrich,  4  Wash.,  209,  counsel  for  the  defendant 
attempted  to  contradict  the  testimony  of  a  witness 
by  having  the  stenographer  who  had  reported  his 
testimony  in  a  former  proceeding  read  his  notes  of 
the  witness'  former  testimony.  The  state's  objection 
to  the  reading  was  sustained,  and  on  appeal  the  ac- 
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tion  of  the  lower  court  in  this  respect  was  assigned 

as  error.    The  court  said : 

"We  do  not  think  appellant's  proposition 
that  he  should  have  been  allowed  to  read  the  long 
hand  notes  can  be  sustained.  He  was  seeking  to 
prove  a  negative,  viz.,  that  Longstaff  had  not 
testified  on  the  first  trial  that  he  had  spoken  to 
appellant  about  the  ring  on  his  finger.  Bowman 
was  present  and  competent  to  testify  as  to  that. 
He  could  have  been  asked  whether  Longstaff 
had  testified  as  he  claimed ;  and  if  unable  to  ans- 
wer without  his  notes  he  could  have  been  permit- 
ted to  refer  to  them  to  refresh  his  recollection. 
But,  independent  of  him,  his  notes  had  no 
standing  in  court.  State  vs.  Baldwin,  36  Kan.,  1. 
Counsel,  we  think,  errs  upon  this  point  through 
his  viewing  Bowman  as  an  official  of  the  court. 
He  cites  People  vs.  Morine,  61  Cal.,  367,  where 
the  reading  of  reporter's  notes  was  sustained. 
The  only  point  there  considered,  however,  was 
whether  the  oath  of  an  official  reporter  to  the 
correctness  of  his  notes,  at  the  trial,  was  equiv- 
alent to  his  certificate  required  by  statute,  and 
the  court,  in  effect,  said  it  was.  But  this  was 
under  the  California  statute,  which  makes  re- 
porter's notes,  when  written  out  and  certified, 
prima  facie,  a  correct  statement  of  testimony. 
Cal.  Code  of  Civ.  Proc,  Sec.  273.  We  have  no 
such  basis  for  the  ruling  asked." 
This  ruling  in  the  above  case  was  adherred  to  in 

Kellogg  vs.  Scheuerman,  18  Wash.,  293. 
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In  conclusion,  we  have  to  say  that  plaintiff  in  er- 
ror was  denied  that  fair  and  impartial  trial  to  which 
he  was  entitled  under  the  constitution  and  laws  of 
the  land.    Erroneous  testimony  of  the  most  damag- 
ing character  was  admitted  against  him,  over  the 
protest  and  objection  of  his  counsel.     If  error  was 
admitted  in  the  admission  of  the  testimony  of  the 
witnesses,  Hoonan,  Philliber  and  Cross,  it  needs  no 
argument  or  citation  of  authorities  to  demonstrate 
how  prejudicial  to  the  rights  of  defendant  its  admis- 
sion was.     The  rule  that  we  contended  for  in  the 
lower  court  —  the  rule  that  we  contend  for  here, 
so  universally  recognized  and  so  firmly  established 
in  all  English-speaking  lands — ^is  recorded  in  that 
jealous  regard  of  the  liberty  of  the  individual  which 
has  distinguished  our  jurisprudence  from  all  others, 
at  least  from  the  birth  of  Magna  Charta.    It  is  the 
product  of  that  same  humane  and  enlightened  spirit 
which,  through  our  common  law,  Jias  decreed  that 
every  person  charged  with  the  commission  of  a  crime 
shall  be  protected  by  the  presumption  of  innocence 
until  his  guilt  of  the  particular  crime  charged  has 
been  proven  beyond  a  reasonable  doubt.    The  judg- 
ment appealed  from  should  be  reversed  with  direc- 
tions to  grant  a  new  trial. 

Respectfully  submitted, 

Elmer  M.  Haydex, 
Maurice  A.  Langhorxe, 
Geo.  F.  Vande^veer, 
F.  D.  Metzger, 
Attorneys  for  Plaintiff  in  ^rror. 
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